Benjamin v

10

11

12

13

14

15

16

17

18

18

20

21

Stevens County et al

FILED IN THE
U.S. DISTRICT COURT
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Oct 11, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RACHEL D. BENJAMIN,
NO: 2:18CV-204RMP

Plaintiff,
V. ORDER GRANTING DEFENDANT
JUDGE TVEIT'S MOTION TO
STEVENS COUNTY, a political DISMISS AND MOTION TO
subdivision of the State of EXCLUDE

Washington; PAT WALSH, an
employee of the Stevens County
Public Works Department; NADINE
BORDERS, an employee of Steven:
County District Court; and GINA A.
TVEIT, Stevens County District Court
Judge

\°2J

Defendand.

BEFORE THE COURT is Defendant Judge Gina A. Tveit's Motmn
DismissPlaintiff Rachel D. Benjamin’€omplaint ECF No.8, and Motion to
Exclude Newspaper Article, ECF No..181s. Benjaminseeks relief under 42

U.S.C. § 1983, alleging constitutional violations under the Fourth, Fifth, Eighth,
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claims of Negligent Infliction of Emotional Distredatentional Infliction of
Emotional DistresQutrage, and Negligenc&CF No. 1 at 9.The Court has
consideredhe parties’ arguments, has reviewed the pleadings and the record, 4
is fully informed.
BACKGROUND

On August 4, 2015, Ms. Benjamin pleaded guilty to drivingeurtde
influence in Stevens County District Court. ECF No. 1 at 3. Stevens County
District CourtJudge Tveisentenced Ms. Benjamin to 364 days in jail with 289
days suspendedd. On March 28, 2017, Ms. Benjamin filed a motion to have he
jail time converted to work crew, which was grantédl. She was sentenced to 75
days of work crew.ld.

During her wok crew sentence, Ms. Benjamin alleges that Defendant Pat

Walsh, at the time a supervisor of work crew inmates for Defendant Stevens

County, singled out Ms. Benjamin, made her sit in the front seat of the work cre

van, and sexually harassed Ms. Benjamitheaform of statements regarding her
breasts, her intimate relationship with her husband, and Ms. Benjamin’s “sex
appeal.”Id. at 3-4. Ms. Benjamin complained of Mr. Walsh’s sexual harassmer
to Defendant Nadine Borders, who worked as the Stevens Coistitict Court
Administrator and oversaw work crew assignmeidsat 4. Ms. Benjamin

alleges that Ms. Borders intentionally kept the allegations away from Human
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Resources to handle the matter internaltl.. Ms. Benjamin allegethat Judge
Tveit directly supervise Ms. Borders.Id.

Ms. Benjamin told Ms. Borders that she did not want to report to work cre
but Ms. Borders allegedly told Ms. Benjamin that there would be consequence;

Ms. Benjamin failed to reportd. at 5. Eventually,Ms. Benjamin did not report to

work crew, so Ms. Borders filed a pleading with the Stevens County District Court

reporting that Ms. Benjamin was out of compliance with her work crew senteng

Id. After Ms. Borders’ report was filed, Stevens County Prosecutor Tim

RasmussediscoveredMs. Benjamin’s sexual harassment complaints against Mr.

Walsh. Id. Mr. Rasmusseand Ms. Benjamin’s criminal attorneg@graham Stone
filed a stipulated motion in Stevens County Superior Court asking the court to
vacae the remainder of Ms. Benjamin’s sentente.

After Stevens County Superior Court Judge Reeves granted theJurdige,
Tveit issued aua sponterder findingthatSuperior Court Judge Reeves, Mr.
Rasmussen, and Mr. Stone violated ethics cbglescating Ms. Benjamis
sentenceén Superior Court and not District Court, where Ms. Benjawas
originally sentenag 1d. at 5-6. Judge Tveit then met with Stevens County
Director of Public WorksJason Hartas well asStevens County Commissioners
Steve Parker and Don Dashiell to discuss Ms. Benjamin’s claims of sexual
harassmentld. at 6. At this meeting, Judge Tveit allegedly mddapproving

statements regarding Mr. Rasmussen’s attempt to vacate Ms. Benjamin’s sent
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in Superior Court instead of District Coutd. Judge Tveit alsallegedlymade
comments about Ms. Benjamin’s criminal history, heivewantedMs. Benjamin’s
complaintshandled, and that “if anyone should be angry it should be [Ms.
Borders].” Id. (bracketed text in original)Judge Tveit continued to preside over
Ms. Benjamin’s case until Ms. Benjamin filed the presemhplaintagainst her.

Id. at 7.

Ms. Benjamin filed this suit against all Defendants, including Judge Tveit
on June 20, 2018. ECF No. 1. Ms. Benjamiagdk thajudge Tveit attempted to
retaliate against her for reporting the sexual harassnebrdt 6. Specifically, Ms.
Benjamin allegedhatJudge Tveit violated her Fourth, Fifth, Eighth, and
Fourteenth Amendment rights, and committed the tortsglfgeat infliction of
emotional distress, intentional infliction of emotional distress, outrage, and
negligence.ld. at 9.

Judge Tveit filed a Motion to Dismiss under Rule 12(b)@LF No. 8. Ms.
Benjamin respondeid Judge Tveit’s Motion to Dismissicluding a newspaper
article as support for one of her legal argume&SF No. 17.Judge Tveiteplied
to Ms. Benjamin’s Response afiiéd a separatéviotion to Exclude the
Newspaper ArticlehatMs. Benjamin filed with her Response. ECF Nos. 19 & 20.
The Court considers both the Motion to Dismiss and Motion to Exclude the

Newspaper in this present opinion.
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LEGAL STANDARD

A plaintiff's claim will be dismissed if it fails to state a claim upon which
relief can be grantedFed. R. Civ. P. 12(b)(6)To survive a motion to dismiss
under Rule 12(b)(6), the plaintiff must plead “enough facts to state a claim to rg
that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007). A claim is plausible when the plaintiff pleadactual content that allows
the court to draw the reasonable inference that the defendaiésftiathe
misconduct alleged Ashcroft v. Igbal556 U.S. 662, 67@009).

In ruling onaRule 12(b)(6) motion to dismiss, a couactept[s] factual
allegatians in the complaint as true and construe[s] the pleadings in the light mc
favorable to the nonmoving partyManzarek v. St. Paul Fire & Marine Ins. Co.
519 F.3d 1025, 1031 (9th Cir. 2008.court is not requiredjowever, to assume
the truth of legl conclusions merely because they are castedidrm of factual
allegations.” Fayer v. Vaughn649 F.3d 1061, 1064 (9th Cir. 2011) (per curiam)
(internal quotation omitted). “[Clonclusory allegations of law and unwarranted
inferences are insufficiemd defeat a motion to dismissAdams v. Johnsoi355
F.3d 1179, 1183 (9th Cir. 2004).

As a general rule, a district court must convert a Rule 12(b)(6) motion to
dismiss into a motion for summary judgment undele 56 when it considers
evidence outsidef the pleadingsand the nonmoving party must be given an

opportunity to respond to the motion after it has bmmverted ta summary
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judgment motion United States v. Ritchi@42 F.3d 903, 907 (9th Cir. 2003).
However, courts may consider mattswgable forjudicial notice without
conveting a Rule 12(b)(6inotioninto a motion for summary judgmentA court
may take judicial notice of matters of public record without converting a motion
dismiss into a motion for summary judgménktee v. City oL..A,, 250 F.3d 668,
689 (9th Cir. 2001).
DISCUSSION

Evidence Considered for Judge Tveit's Motion to Dismiss

In response to Judge Tveit’s Motion to Dismiss, Ms. Benjamin included a
newspaper article about Ms. Benjamin’s case, in which Judeie allegedly
stated that “there is absolutely no supervision of the work crew program by the
district court.” ECF No. 17 at 287. Ms. Benjamin uses this article to argue tha
Judge Tveit is not entitled to judicial immunity because the work crew program
outside the province of Judge Tveit's contriml. at 6. Judge Tveit arguésatthe
Court cannot consider the newspaper article, as it is extrinsic evidence. ECF N
19. The parties also conteshetherthis Courtmay relyon Superior Court Juge
Strohmaier’s ordersubmitted as attachments to Judge Tveit's Motion to Dismis
regarding Judge Tveit’s order finditigatthe Superior Court had no jurisdiction
over the terms of Ms. Benjamin’s sentence. ECF Nds&S3-2 (Judge

Strohmaier’s orders); ECF No 21 at 2; ECF No. 23 at 5.
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“If, on a motion under Rule 12(b)(6) . . . matters outside the pleadings are

presented to and not excluded by the court, the motion must be treated as one
summary judgment under Rule 56.” Fed. R. Civ. P. 12(dgrélare two
exceptions to this requirezbnversion rule. Firsyynder the incorporateloly-
reference doctring district court may consider material if it is properly submitteq
as a part of the complaint, or if the material's authenticity is not contastethe
plaintiff’'s complaint relies on the materiadlee 250 F.3d at 688. Second, a court
may consider matters of public record by judicial notice, pursuant to Federal R
of Evidence 2011d. at 689. The district court has discretion to eithefusie
extrinsic materials to avoid converting the motion to a motion for summary
judgment, or accept them and convert the motion to a motion for summary
judgment. Hamilton Materials, Inc. v. Dow Chem. Corg94 F.3d 12031207

(9th Cir. 2007).

Under the incorporation by reference exception, extriegidence is
incorporated into the complaint if it is attached to the complaint or the material
forms the basis of the plaintiff's claintnited States v. Ritchi@42 F.3d 903, 908
(9th Cir. 2003). This exaption is similar to Rule 10(c)’s governance on exhibits
pleadings. Fed. R. Civ. P. 10(c). Merely mentioning a document in the complga
IS not enough to meet this exception; the extrinsic material must be integral to 1
plaintiff’'s claim. Ritchig 342 F.3d at 908)9; see also Coto Settlement v.

Eisenberg593 F.3d 1031, 1038 (9th Cir. 2010) (“the mere mention of the
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existence of a document is insufficient to incorporate the contents of a document”).

If the complaint does not mention the materiajuestion, the material can only be
reviewed as a part of the motion to dismiss in rare instarg@ms Knievel v. ESEN
393 F.3d 1068, 1076 (9th Cir. 2005).

Ms. Benjamin does not reference the newspaper article in her complaint.
SeeECF No. 1. As such, the newspaper article can only be incorporated by
reference into the complaint if it falls intberare instance in which it is an
integral part of the plaintiff's clainglthough unmentionedSeeKnievel| 393 F.3d
at 1076 While Ms. Benjamin claims that the newspaper article shows that Judg
Tveit's actions were extrajudicial in nature, the article itself cannot be coedide
integral to the plaintiff's claim because the facts in the complaint do not rely on
newspaper article’assertions Thus, the newspaper article is not incorporated by
reference into the complaint andll not be considered in thmeotion todismiss
under Rule 12(b)(6).

Under the judicial notice exception, “[tjhe court may judicially notice a fag
that is not subject to reasonable dispute because it: (1) is generally known with
the trial court’s territorial jurisdiction; or (2) can be accurately and readily
determined from sources whose accuracy cannot reasonably be questioned.”
R. Evid. 201(b).If the factdn a documenéare disputed, a court cannot take
judicial noticeof that documentLeg 250 F.3d at 689. “On a Rule 12(b)(6)

motion to dismiss, when a court takes judicial notice of another court’s opinion,
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may do so ‘not for the truth of the facts recited therein, but for the existence of
opinion, which is not subject to reasonable dispute over its authentididly &t

690 (quotingS. Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Group
Ltd., 181 F.3d 410, 42&7 (3rd Cir. 1999))

First, regarding the newspaper article, paetiesdisputewhat it conveys.

Ms. Benjamin claims that the article shows that Judge Tveit's meeting with the
county commissionersagextrajudicial. ECF No. 17 at 6. Judge Tveit disputes
that the newspazer article proves anything or that the article accurately reflects

Judge Tveit's statements. ECF No. 23 at 2.

A prerequisite to taking judicial notice of a fact is that the fact is undisputs
See Leg250 F.3d at 689. Because the parties here diipefacts alleged in the
newspaper article, the Court cannot take judicial notice of the content of this
article. Therefore, theCourt will not consider the newspaper article in ruling on
the motion to dismiss.

Secondthe orders from Judge Strohmaier, which Judge Tveit attached as
part of her Motion to DismisseeECF Nos. 81 & 8-2, are material®f which the
courts may take judicial notice ibecidingRule 12(b)(6) motionsSee Leg250
F.3d at 690.Courtsmaytake judicial notice of other court orders or opinions as
long as it is for the opinion itself, not the facts therein, because the existence o
opinion is not subject to reasonable dispute over authentlditysee als&. Cross

Overseas Agencie$81 F.3d at 4287. However, the Court has discretion as to
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whether or not something may be judicially notic&keFed. R. Evid. 201(b)
(“The court may judicially notice . . .").

In this case, the Court will not consider the Judge Strohmaier orders
submitted by Judge Tveit in support of her motion. The Court finds that the
complaint and the parties’ motions adequately address the issues before the C
and the existence of these ordevigh no consideration of their contemtould not
be helpful in resolving the peing motion.

Therefore, theCourt excludeshenewspaper articlsubmitted by Ms.
Benjamin ECF No. 17 at 1617, for purposes of this motianly. The Courtlso
excludesludge Strohmai&r orders, ECF Nos.-& & 8-2, for purposes of this
motion only. Thus, the Court does not convert Judge Tveit's motion into a motif
for summary judgment, and instead will analyze it as a motion to dismiss.
Judicial Immunity

Judge Tveit invokes absolute judicial immuriyall of Ms. Berjamin’s
claims. ECF No. 8 &-12. Ms. Benjamin argues that Judge Tveit is not entitled
to absolute judicial immunity. ECF No. 17 a{74

Generally, judges are absolutely immune from liability for actions taken
within the scope of the judge’s judicial authoritytump v. Sparkmad35 U.S.
349, 35556 (1978). The main inquiry is wheth@e actions in question are
judicial in nature.Forrester v. White484 U.S. 219, 227 (1988judicial

immunity applies even if the judge’s actions are erroneous, malicious, or in exd
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of his or her authorityMeek v. Cty. of Riversid&83 F.3d 962, 965 (9th Cir.
1999). However, judicial immunity will not apply if the judge’s actions are non
judicial, or the judge aetin the complete absence of jurisdictiodireles v.

Wacq 502 U.S. 9, 1412 (1991). The Ninth Circuit has identified four factors that

determine whether an action is judicial, and thus protected by judicial immunity:

“whether(1) the precise act is a normal judicial function; (2) the events occurrec

the judge’s chambers; (3) the controversy centered around a case then pending

before the judge; and (4) the events at issue arose directly and immediately ou
confrontatiorwith the judge in his or her official capacityAshelman v. Pope
793 F.2d 1072, 10756 (9th Cir. 1986).

Federal courtgenerallyhave afforded judicial immunity to judges as long
as their actions were judicial in nature. For exampl®jireles v. Vico, the
Supreme Court found that a judge was entitled to judicial immunity when he wa
accused of ordering court officers to forcibly seize the plaintiff and bring him int
the judge’s courtroomMireles, 502 U.S. at 12. Even though the plaintiff aliége
thatthe judge directed the officers to use excessive force, “[a] judge’s direction
court officers to bring a person who is in the courthouse before him is a functio
normally performed by a judgegllowing theCourt toconcludethatthe judge was
ertitled to immunity. I1d.

Additionally, in Sadoski v. Mosleyhe Ninth Circuirecognizedudicial

immunity for a statecourtjudge who improperly modified the plaintiff's sentence
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to a longer term becausige act was judicial in nature, and therefore immunity wa
appropriate.Sadoski v. Mosley35 F.3d 1076, 1079 (9th Cir. 2006). Similarly, in]
Duvall v. Cty. of Kitsapthe Ninth Circuitrecognizedh judgeés judicial immunity
when he denied the plaintiff's motion for videotext display of ongoing court
proceedingsbecause ruling on such a motion was within the judge’s judicial
capacity. Duvall v. Cty. of Kitsap260 F.3d 1124, 1133 (9th Cir. 2001).

However, if an act is not judicial in nature, then the judge is not entitled tq
judicial immunity. In Forrester v. Whitethe Supreme Court recognized the
difference between judicial functions and administrative functions completed by
judge, holdinghatthe formerareentitled to judicial immunity, but not the latter.
Forrester, 484U.S.at 228-29. Recognizing this distinction, the Supreme Court
declined tarecognizgudicial immunityfor a judge accused of gender
discrimination in demoting and firing a cowwtipervised probation officetd. at
229. The Ninth Circuit similarly denied judicial immunityMeek vs. Cty. of
Riversidewhen a judge fired a subordinate judicial employee, finthagthere
was no relationship between the judge’s decision to fire the employee and the
adjudicative processMeek 183 F.3d at 96%68.

Washington case law @&so ripe with judicial immunity examplésin

Taggart the Washington Supreme Cotgtognizedudicial immunityfor parole

1 While federal judicial immunity law applies becaubke Courthas federal
guestion jurisdiction ovehts case gxamples of Washington statasesare also
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officersacting in a quagudicial roleenforang the conditions of parole and
providingexecutive agenciesith informationto assist them in determining when
parole is appropriateTaggartv. State 822 P.2d 243252 (Wash. 1992) In

Burgess v. Towne Washington appellate couecognizedudicial immunityfor a
municipal judge when he detained a traffic court defendant in a small room unt
the end of the traffic court calendaBurgess v. Town&38 P.2d 559, 563 (Wash.
Ct. App. 1975).

However, n Lallasv. Skagit Cty.the Washington Supreme Court denied
judicial immunity to a court deputy when the deputy lost control of a prisoner
whomhe was escorting to jail, and the prisoner injured the plaintiff during the
prisoner’s attempted escapleallas v. Skagit Cty225 P.3d 910, 9323 (Wash.
2009) InMauro v. Kittitas Cty,. a Washngton appellate coudenied judicial
immunity to a Washington county whéa employes failed to hand deliver an
order withdrawing the arrest warrant of the plaintiff, resulting englaintiff's
false imprisonment, because the act was ministerial, and not judicial in.nature
Mauro v. Kittitas Cty,.613 P.2d 195, 197 (Wash. Ct. App. 1980).

In response to Judge Tveit’s claimjodicial immunity, Ms. Benjamin

claims that Judge Tveit's actions in this case were not a part of the judicial pro¢

cited as the doctrines are treated similarly between Washington state and the
federal courts, and Washington courts often cite federal judicial immunity
decisions with approvalSee Taggart822 P.2d at 247.
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andtherefore, Judge Tveshould not be afforded immunity. ECF No. 1'546.
Ms. BenjaminargueghatJudge Tveitnseredherself into Ms. Benjamin’s
situationto assist in a covenp ofsexual harassmentd. at 6. Ms. Benjamin also
argles that Judge Bit’s failure to terminate or properly supervise Ms. Borders
wasadministrative, rather thgadicial, and therefordudge Tveit is not entitled to
judicial immunity for Ms. Borders’s actiondd. at 6-7.

Judicial immunity attaches to actions, not peogterrester, 484 U.S. at
227. Ms. Benjamin allegethatJudge Tveit tookhree different action®
allegedly covetup Mr. Walsh’ssexual harassment of Ms. Benjamifl) Judge
Tveit's sua sponte ordeacding Superior Court Judge Reed’s attempt to vacate

Ms. Benjamin’s sentenc€?) Judge Tveit’s meeting with Mr. Hart and

Commissioners Parker and Dashiell regarding Ms. Benjamin’s sexual harassment

claims against Mr. Walsh; arf@) Judge Tveit's failure toecuse herself from Ms.
Benjamin’s case. ECF Na.at 5-7. According to Ms. Benjamin, these actions
together constituted a covep of Ms. Benjamin’s legitimate complaint of sexual
abuse. ECF No. 17 at 3he Court analyzes these actions in turn temeine
whether they are judicial in nature.

First, Ms. Benjamin claims that Judge Tveit’s ordegarding the Superior
Court’'sorderto vacateMs. Benjamin’s sentenqaut Ms. Benjamin “in a position
of serious peril of incarceration.” ECF No. 1 at 6. But issuing an order regardi

caseto whichJudge Tveit is assignesljudicial in nature. The parties do not
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dispute that Judge Tveit presided over Ms. Benjamin’s driving under the influer
case or the decision to sentence Ms. Benjamin to work crew. ECF No. 1 at 3.
Following Ms. Benjamin’s experiences on the work crew, Judge Reeves, a Ste
County Superior Court Judge, ordered Ms. Benjamin’s sentence vatitat5.
ConsideringhatJudge TveitmposedMs. Benjamin’s work crew sentegcludge
Tveit actedn her judicial capacityhen she issued the sua sponte oréguming
control of Ms. Benjamin’s case. Even if she was mistaken in the extent of her
jurisdiction,Judge Tveitvas not actingn a clear absence of jurisdictio®tump
435 U.S. at 35&7. Therefore, the sua sponte order is judicial in nature
Second, Ms. Benjamin argues that Judge Tveit's meeting with Ms. Borde
and the county commissioners was part of a “caneof a legitimate complaint of
sexual abuse.” ECF No. 17 at 5. However, Ms. Benjamin’s arguments regardi
the meetin@re conclusory and unsupported. Ms. Benjamin clénaisat the
meeting Judge Tveit discussed Ms. Benjamin’s criminal history, the Superior
Court’s attempt to vacate Ms. Benjamin’s sentence, aridvibaBorders should be
upset with this situationECF No. 1 at 6. While the Court will construe all facts i
favor of the plaintiff, the Court is not permitted to accept conclusory statementg

allegations as trueSeelgbal, 556 U.S. at 678. As currently pleatithere is no

1ce

vens

ng

or

support for the allegation that Judge Tveit was doing anything more than meeting

with relevantpartiesto discuss how to resolve Ms. Benjamin’s remaining senten

considering her claim of sexual harassnagdinsthe work crewsupervisor
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Continuing to preside over a defendant that the judge had previously sentence
within the scope of judicial conduct. @tefore Judge Tveit'actions ofmeeting
with Mr. Hart and the county commissioners regarding Ms. Benjamin’s senteng
judicial in nature.

Third, Ms. Benjamin complains that Judge Tveit’s failure to recuse herse
from Ms. Benjamin’s case caused Ms. Benjamin’s injurle€F No. 1 at 7.

However, the decision to recuse oneself as a judge from an ongoing action or

disputeis judicial in nature. In Washington, a judge’s determination not to recus

herself from a case is reviewed for abuse of discret8ae State v. Gen{r§56
P.3d 714, 721 (Wash. 2015)Vhether or not to recuse herself lies within her own
discretion, and ultimately is a judicial decision made by the judge based on the
facts of the case before her. eféfore, Judge Tveit's action bt recusing herself
from Ms. Benjamin’s case is judicial in nature.

The Ashelmarfactors are relevant to the Court’s analysis of Judge Tveit’s
claim of judicial immunity. In determining whether judicial immunity is
appropriate, the Ninth Circuit weighs four factdxmhether (1) the precise act is a

normal judicial function; (2) the events occurred in the judge’s cham({3@tsie

controversy centered around a case then pending before the judge; and (4) the

events at issue arose directly and immediately out of a confrontation with the jy
in his or her official capacity.’Asheiman 792 F.2d at 107%6. Here, as already

stated, the three adfsat Ms. Benjamin alleges as violating her rigintswithin
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the scope ojudicial functions. Further, while the events did not occur in the
judge’s chambers, they cente@iMs. Benjamin’scase andgentencing, which
had been assigd toJudge Tveit at the District Court. Additionally, Judge Tveit
performed these actions within hadficial capacityas the supervising judge Ms.
Benjamin’s criminal sentence, satisfying the foukhelmarfactor.

All of the actions that support Ms. Benjamin’s claims against Judge Tveit
were judicial in naturand were not taken in clear absence of jurisdiction.
ThereforeJudge Tveit is entitled to absolute judicial immunity. The Court
dismisses all claims against Judge Tvelowever, ifareviewing court finds that
Judge Tveit is not entitled to judicial immunity, the Court will analyze the
substantive claims of Judge Tveit's Motion to Dismiss as twalbmplete the
record
Constitutional Claims under 42 U.S.C. § 1983

Ms. Benjamin claims that Judge Tveit, a government actor, violated Ms.
Benjamin’s Fourth, Fifth, Eighth, and Fourteenth Amendment rights. ECF No.
9. Ms. Benjamin brings this cause of action under 42 U.S.C. § 16883.

A. Qualified Immunity

Judge Tveit argudkatshe isentitled to qualified immunity. ECF No. 8 at
17-19. Ms. Benjamin argues that Judge Tveit is not entitled to qualified immun

ECF No. 17 at 1:24.
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Qualified immunityis “an entitlement not to stand trial or fabe other
burdens of litigation.”Saucier v. Katz533 U.S. 194, 200 (2001) (internal quotes
omitted),abrogated in part on other grounds by Pearson v. Callab&b U.S. 223
(2009). When government officials involgualified immunityfrom suit, courts
must decide if qualified immunity [groperby applying a twepart analysis: (1)
whether the conduct of the official, viewed in the light most favorable to plaintift
violated a constitutional right; and (2) whether the right was clearly established
the time of the alleged violatiorSeePearson 555 U.S. at 23286. The district
court may analyze the two prongs of qualified immunity in any order it widbes.
at 236.

The Court will first determine whether the facts, taken in the light most
favorable to Ms. Benjamin, violated a condiinal right.

B. Fourth Amendment Claims

Judge Tveit asks the Court to dismiss Ms. Benjamin’s Fourth Amendmer
claims against her because Ms. Benjamin’s complaint did not identify any arbit
invasion into Ms. Benjamin’s privacy and security. ECF No. B3atMs.

Benjamin arguethatshe has a Fourth Amendment claim because Judge Tveit's

conduct perpetuated Mr. Walsh'’s sexual harassment of Ms. Benjamin. ECF N

17 at 8.
The Fourth Amendment guarantees that the “right of the people to be se(
in their gersons . . . against unreasonable searches and seizures, shall not be
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violated.” U.S. Const. amend. IVA Fourth Amendment violation does not occur
without some kind of seizure, defined as a restraint in the freedom to walk awa,
leave the situationTerry v. Ohig 392 U.S. 1, 17 (1968). A seizure occurs when
person is held in custody by arresting officéfentana v. Haskin262 F.3d 871,
878-79 (9th Cir. 2001).

Beyond the traditional sense of unreasonable seizures in criminal
investigations or the improper use of deadly force, the Fourth Amendment also
applies to claims of unreasonable intrusions on one’s bodily autonéomgang
262 F.3d at 879. As the Ninth Circuit helddantang sexual bodily intrusions by
government actors may constitute an excessive use of force claim under the F
Amendment.ld. at 880. While thé&-ontanacourt acknowledged that some bodily
intrusions may be accidental @& minimis and thus reasonable, certain plausible
harassment claims are actionable under the Fourth Amendment as unreasona
seizures.|d.

This Court takes no view on the merits of Ms. Benjamin’s Fourth
Amendment claims against the other defendants in this case, astibe to
dismiss was filed solely by Judge TveteeECF No. 8. As the aim relates to
Judge Tveit, however, the facts are lacking to support a Fourth Amendment
violation. First, there is no assertion that Judge Tveit “seized” Ms. Benjamin at

time thatMs. Benjamin was sexually harassed. Without any kind of allegatian g
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seizure in Ms. Benjamin’s complaint, her Fourth Amendment claim against Jud

Tveit cannot standFontang 262 F.3d at 87&9.

Additionally, Judge Tveit did not engage in the sexual harassment against

Ms. Benjamin. Ms. Benjamin argutgsatthe basis of her Fourth Amendment
claim against Judge TveittlsatJudge Tveit'sactions perpetuated Mwalsh’s
misconduct. ECF No. 17 at #owever, therarenofacts alleged in the

complaintthat Judge Tveit knew of the sexual harassment as it @casring or

ge

allowed it to continue in any way. Ms. Benjamin alleges that she told Ms. Borders

that she would no longer be attending work crew because of Mr. Walsh’s sexual

harassment, causing Ms. Borders to file a pleading with the Stevens County

District Court that Ms. Benjamin was in violation of lveork crewsentence. ECF

No. 1 at 5. It was only at this point, after the alleged sexual harassment occurred

and afteMs. Benjamin ceased reporting to work crew that Judge Tveit acted to
allegedly perpetuate the misconduct by issuing her sua sponte order, meeting
the county commissioners, and refusing to recuse herself from Ms. Benjamin’s
case.ld. at 5-6. Withoutallegationghat Judge Tveit knew that Mr. Walsh was

sexually harassing Ms. Benjamin, and either ignored it or actively worked to

with

continue it, Ms. Benjamin’s Fourth Amendment claim against Judge Tveit doeg not

state a claim upon which relief may be granted.
/11

11
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C. Fifth Amendment Claims

In Ms. Benjamin’s complaint, she claimed that Judge Tveit was liable unc
§ 1983 for Fifth Amendment violation&£CF No. 1 at 9.Judge Tveit moved to
dismiss the Fifth Amendment claim. ECF No. 8 atlBl Ms. Benjamin did not
respond to Judge Tveit's motion to dismiss the Fifth Amendment claeeECF

No. 17.

ler

The Fifth Amendment secures to the people of the United States the right to

only answer to federal crimes on presentment of an indictment by a grand jury;
privilege against double jeopardy; the privilege againstisetimination; tke right

not to be deprived of life, liberty, or property without due process; and the right

just compensation if one’s property is taken for public use. U.S. Const. amend,

As it stands, Ms. Benjamin’s Fifth Amendment claim against Judge Tveit
whadly conclusory and lacks sufficiebasis as tthow Judge Tveit violated any of
Ms. Benjamin’s Fifth Amendment rights. Claims supported by mere conclusory
statements fail to state a claim under Rule 12(b)al, 556 U.S. at 678.

Further, by failing to respond to Judge Tveit’'s Motion to Dismiss the Fifth
Amendment claim, Ms. Benjamin has implicitly waivibé claimand consented to
the entry of an adverse orde8eelL CR 7(9. ThereforeMs. Benjamin’s Fifth
Amendment claims against Judge Tveit are dismigsgdprejudice
I 1]

11
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D. Eighth Amendment Claims

Ms. Benjamin asserts an Eighth Amendment claim against Judge Tveit
under § 1983. ECF No. 1 at 9. Judge Tveit argues that dismiagplrapriate
becausévis. Benjamin’s complaint failed to allege any action by Judge Tveit thg
resulted incruel and unusual punishmdaot Ms. Benjamin. ECF No. 8 at 456.

The Eighth Amendment, generally, protects people from cruel and unusu
punishmehn U.S. Const. amend. VIII. “Sexual harassment or abuse of an inm3
by a corrections officer is a violation of the Eighth Amendmekl¢3od v.
Beauclair 692 F.3d 1041, 1046 (9th Cir. 2012). To determine if conduct
constitutes cruel and unusual punigmt) courts evaluate whether (1) the official
acted with a culpable state of mind (the subjective prong); and (2) the alleged
conduct was harmful enough to prove a constitutional violdtienobjective
prong) Id. Verbal sexual harassment, alone, doatsviolate the Eighth
Amendment.See Austin v. Terhung67 F.3d 1167, 1171 (9th Cir. 2004).

Ms. Benjamin claims that Judge Tveit violated the Eighth Amendwimt
her conduct thatllowedMr. Walshto sexually harass Ms. BenjamieCF No. 1

at 8-9. According to Ms. Benjamin, the sexual harassment consisted of highly

inflammatory sexual comments about Ms. Benjamin’s body, her relationship with

her husband, ar@boutother people on work crew or county employeles at 4.

However,mere verbal sexual harassment does not violate the Eighth Amendme

See Austin367 F.3d at 1171.ThereforeMs. Benjamin’s allegations, alongo
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not statean Eighth Amendment violatiogven if they could be attributed to Judge

Tveit.2 Further, as mentioned above, Judge Tveit is too far removed from the

scenario that caused Ms. Benjamin’s injuries. Even when taking the facts in the

light most favorable to Ms. Benjamin, Ms. Benjamin has failed to allege how
Judge Tveiknew of the sexual harassmeast it happenedandhow she ignored it
or worked to continue it. ifther Ms. Benjamin does not allege that aexual
harassment occurred after Judge Tveit had learned about it. ECF NeS1 at 6
The facts in the complaint show that Judge Teeitld not have perpetuated the
sexual harassment because, by Ms. Benjamin’s own admission, the harassme
ended by the time Judge Tveit learned abou¥ig. Benjamin cannot claim that
Judge Tveit's actions subjected her to cruel and unusual pumskvhen the
sexual harassment had stopped by the time Judge Tveit learnetMef it.
Benjamin’s complaint does not state an Eighth Amendment claim upon which
relief may be granted.

E. Fourteenth Amendment Claim

The last of Ms. Benjamin’s constitutional claims under § 1983 is a claim

under the Fourteenth Amendment. ECF No. 8 at 9. Judge Tveit argues that n

2 This Court takes npositionon the other issues surrounding Ms. Benjamin’s
Eighth Amendment claim, including whether Ms. Benjamin is an “inmate” or

“prisoner” within the meaning of the Eighth Amendment, or whether Judge Tvej

can be liable for someone else’s sexual harassment under the Eighth Amendn
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of her conduct in this case “shocked the conscience,” meaning there was no
Fourteenth Amendment violation. ECF No. 8 atlla Ms. Benjamin arguesah
Judge Tveit's actions in protecting Mr. Walsh and threatening Ms. Benyaithin
jail time for reporting sexual harassment shocked the conscience. ECF No. 17
10-11.

Under the Fourteenth Amendment, a state cannot “deprive any person of
life, liberty, or property, without due process of law.” U.S. Const. amend. XIV.
The Fourteenth Amendment protects people from violations of substantive due
process in that it prevents the government from engaging in conduct that “shoa
the conscience” or “interferegth rights implicit in the concept of ordered
liberty.” United States v. Salernd81 U.S. 739, 746 (1987) (internal citations an(
quotations omitted). Substantive due process does not protect against all harn
caused by someone acting under state aitghdCty. of Sacramento v. Lewis23
U.S. 833, 848 (1998). Due process does not create “a font of tort law to be
superimposed upon whatever systems may already be administered by States
Paul v. Davis 424 U.S. 693, 700 (1976).

Government conduchecks the conscience when it is “so egregious, so
outrageous, that it may fairly be said to shock the contemporary conscience.”
Lewis 523 U.S. at 847 n.8. Fontana the Ninth Circuit held that a plaintiff's
claim of sexual harassment under the Fourteenth Amendment survived summa

judgment when she alleged that the offending police officer handcuffed her, pla
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her in the back seat of a police car, and proceeded to sexually harass and
inappropriately toucher. Fontang 262 F.3d at 882 n.7.

Here,Ms. Benjamin claims that Judge Tveit's actiorese tantamourtb a
threat of jail time to Ms. Benjamin for reporting the sexual harassment against
ECF No. 17 at 11. However, the complaint lacks factsipportthat Judge Tveit
made this sort of threat. The complaint does allege that Judge Tveit issued a §
sponte order taking control of Ms. Benjamin’s case, thatrstavith the public
works director and tw&tevengCounty Commissioners, and that shefusedo
recuseherselffrom Ms. Benjamin’s case. ECF No. 1 a5 However, Ms.
Benjamin did not plead facssipportingthat Judge Tveit threatened Ms. Benjamin
with jail time for reporting sexual harassment, as Ms. Benjamin claims in respo
to Judge Tveit’'s Motion to DismissSeeECF No. 17 afl1. While the Court will
construe the facts in the complaint in the light most favorable to Ms. Benjamin,
will not presume facts that do not exist in Ms. Benjamin’'s compl&eeAdams
355 F.3dat 1183 (“[C]onclusoryallegations of law and unwarranted inferences ai
insufficientto defeat a motion to dismiss.”).

None of Judge Tveit’s alleged conduct in this aases to the level tehock
the conscience. Further, Judge Tveit is not the persoraldgedly sexuajl
harassed Ms. Benjamin. This situation is far removed from thaintang in
which the defendant was the offiagho sexually harassed the plainttdy

handcuffing her, putting her in the back of the police car, and groping and dired
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sexual comments at heFontang 262 F.3d at 882 n.7. With the facts alleged in
the complaint, Ms. Benjamin has not stated a Fourteenth Amendmentagaiinst

Judge Tveit upon which relief may be granted.

Ms. Benjamin’s complaint fails to state any constitutional claim upon whig

relief may be granted under 42 U.S.C. § 1983. Because the facts, taken in the
most favorable to the plaintiff, do not establish constitutional violations, Judge
Tveit is entitled to qualified immunitySee Pearsqrb55 U.S. at 232Therefore,
the Court dismisses Ms. Benjamin’s § 1983 claims against Judge Tveit
State Law Claims

Ms. Benjamin asserts the Washington state tort claims of negligent inflict
of emotional distress, intentional infliction of emotional distress, outeagk,
negligence against Judge Tveit. ECF No. 1-8t 8

A. Negligent Infliction of Emotional Distress

Ms. Benjamin claims Judge Tveit is liable for negligent infliction of
emotional distress (“NIED”). ECF No. 1 at® Judge Tveit argues that Ms.
Benjamin’scomplaint fails to state an NIED claim. ECF No. 8 at 19. Ms.
Benjamin disagrees. ECF No. 17 at 13.

Washington courts have recognized the NIED tort as an exception to the
usual rule preventing tort recovarythe absence of a physical injurgylsmav.
Burger King Corp,. 293 P.3d 1168, 117401 (Wash. 2013)There are four types

of NIED claims in Washington. First, the plaintiff claims an emotional injury as
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direct injury from the defendant’s negligent condusee id.Second, the

plaintiff's emotional injury results from being placed in a position of physical pe
or a close relative is grievously injured in close proximity to the plairhéfe
Colbert v. Moomba Sports, Ind.76 P.3d 497, 500 (Wash. 2008). Third, a

victim’s partner can clan NIED for a loss of consortiumSee Lund v. Cap|&75

P.2d 226, 231 (Wash. 1984). Fourth, certain Washington statutes may allow for

NIED claims in specific situationsSee Segura v. Cabrera62 P.3d 1278, 1280

(Wash. 2015).

Here, Ms. Benjamin appears to claim the first type of NIED, that being an

emotional injury as a direct injury from defendant’s negligent condsetECF

No. 1 at 89. She alleges that she has suffered, and continues to suffer,

humiliation, emotional distress, pain and suffering, lost wages, and loss of earr

capacity because of Judge Tveit's negligent conddciat 8.

BecauseNIED is grounded in negligence, a plaintfaiming NIED must

—_

ng

prove the standard elements of negligence: duty, breach, causation, and damgges.

Kumar v. Gate Gourmet, Inc325 P.3d 193, 205 (Wash. 2014). Further, a plaint

must prove that her emotional distress is “(1) within the scope of foreseeable h

ff

arm

of the negligent conduct, (2) a reasonable reaction given the circumstances, and (3)

manifesfed] by objective symptomology.Bylsma 293 P.3d at 1170. To prove

the third element, a plaintiff must show that the emotional distress complained
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susceptible to medical diagnosis and provable with medical evid&sgn v.
State 392 P.3d 1174, 1184 (Wash. Ct. App. 2017).

Here, Ms. Benjamin has not pleaded any objective medical evidence thal
would supportthe objective symptomology prong of NIED. Withaliegingany
objective symptomology of Ms. Benjamin’s emotiodaitress, the complaint fails
to state a claim upon which relief may be granted.

B. Intentional Infliction of Emotional Distress and Outrage

Ms. Benjamin claims that Judge Tveit committed the torts of intentional
infliction of emotional distress and outefggainst her. ECF No. 1 at® Judge
Tveit argues the complaint fails &tlegea prima facie case of outrage. ECF No. §
at 26-21.

To recover for emotional distress caused by a defendant’s intentional
conduct, a plaintiff must show (1) extreme and outrageous conduct; causing (2
intentional or reckless infliction of emotional distress; anda(@ctual result of
severe emotional distresRice v. Janovich742 P.2d 1230, 1238 (Wash. 1987).

These elements are all questions of fact, butmotonto dismiss, the trial court

makes an initial determination as to whether the defendant’s conduct and ment

3 “Outrage andntentional infliction of emotional distress are sypoms for the
same tort.”Kloepfel v. Bokar66 P.3d 630, 631 n.1 (Wash. 2003) (internal
guotations omitted).
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state, with the plaintiff's alleged mental distress, create a prima facie case for
outrage Christian v. Tohmel866 P.3d 16, 30 (Wash. Ct. Ai#015).

To meet the first element of the tort of outrage, the conduct must go beyd
all bounds of decency, in that it is extreme, atrocious, and utterly intolerable in
civilized community. Grimsby v. Samso®30 P.2d 291, 295 (Wash. 1975).
“Extreme ancdbutrageous conduct must be conduct that the recitation of the fact
an average member of the community would arouse his resentment against th¢
actor and lead him to exclaim ‘OutrageousRepin v. State392 P.3d 1174, 1185
(Wash. Ct. App. 2017)%[M ]ere insults and indignities, such as causing
embarrassment or humiliation, will not support imposition of liability on a claim
outrage.” Dicomes v. Stat&/82 P.2d 1002, 1013 (Wash. 1989). Factors the cou
should consider in evaluating whether cortda outrageous includes the position
of the defendant when the conduct was done; the plaintiff's susceptibility to
emotional distress and defendant’s awaretiessgof whether defendant’s conduct
was privileged; the likelihood the conduct was only annoying, inconvenient, or

embarrassing as opposed to outrageous; and whether the defendant knew her

nd

a

sto

1%

of

conduct would cause severe emotional distress, and consciously disregarded that

probability. Sutton v. Tacoma Sch. Dis. No, B@4 P.3d 763, 7689 (Wash. Ct.
App. 2014).
Ms. Benjamin claims that Judge Tveit's conduct in this case allows her tg

recover for a claim of outrage. ECF No. 1-a9.8The actions Ms. Benjamin
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alleges thafudge Tveit did as the basis for her outrage clatmaisshe issued a
sua spate order regarding the Superior Court’s order on Ms. Benjamin’s senter
she metwvith two county commissioners and the public works director to discuss
Ms. Benjamin’s remaining sentence; afek refusetb recuse herself from Ms.

Benjamin’s caseld. at 5-8.

When looking at th&uttonfactors that define outrageousness, Judge Tveit

allegedconduct does not meet the standard as a matter of law. Even when tak
the evidence in the light most favorable to Ms. Benjamin, the complaint fails to
allege suificient facts to support a claim of outrage. The complaint does not alle
thatJudge Tveit's handling of Ms. Benjamin’s cagas intended to cause Ms.
Benjamn’s severe emotional distress, or that Judge Tveighgddea that her
conduct would cause severe emotional distress in Ms. Benj&uiton 324 P.3d

at 76869. Further, as a judge conducting her official dutleslge Tveit occupied

a position of privilege.ld. When viewing the evidence in the light most favorable

to Ms. Benjamin, Judge Tveit's conduct cannot be seen as extreme or outrage
See Repin392 P.3d at 1185Ms. Benjamin’s outrage claim does not state a clain
upon which relief may be granted.

C. Negligence

Ms. Benjamin’s last claim against Judge Tvemegligence. ECF No. 1 at
8-9. Ms. Benjamin argued in her response to Judge Tveit’'s Motion to Didaiss

did notallegein her complaintthat Judge Tveit is liable for negligent investigatio
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and negligent supervisian addition toordinary negligence. ECF No. 17 at 13.
Judge Tveit argues that these claims have not figgvorted by sufficient
allegationan the complaint. ECF No. 20 at$0.

The elements of negligence are duty, breach, causation, and damages.

Kumar, 325 P.3d a205. The duty element refers to “an obligation, to which the

law will give recognition and effect, to conform to a particular standard of conduct

toward another."Transamerica Title Ins. Co. v. Johns@93 P.2d 697, 700
(Wash. 1985) (internal quotatismmitted). Washington courts willind that a
person owes a duty of reasonable ¢aranother in two different scenarioBirst,
aperson owes duty of car¢o another when the person engages in conduct that

poses a risk of injury to anotheklichaek v. CH2M Hill, Inc, 257 P.3d 532, 543

(Wash. 2011). Second, a person owes a duty of care to another when the person

voluntarily assumes that duty, the duty has been imposed by statute, or the duty is

iImposed due to a special relationship between the paBesRobb v. City of
Seattle 295 P.3d 212, 217 (Wash. 2013).

Here, Ms. Benjamin falils tallegewhatduty Judge Tveit owed her in this
situation. Taking theallegationsn the complaint in the light most favorable to

Ms. Benjamin, Ms. Benjamin ha®t pleadedufficient facts or law supporting

thatJudge Tveit owed her a duty or violated that duty. Further, the complaint does

not allege that Judge Tveit had a special relationship with Ms. Benjamin, that

Judge Tveit voluntarily assumed any duty, or that a duty of care was imposed by
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statute on Judge Tveit in this situation. Withplg#ading the plausible existence of
a duty of care owed to Ms. Benjamin, Ms. Benjamin’s negligence claim against
Judge Tveitloesnot stand.

Washington courts do not recognize a general tort claim for negligent
investigation.See M.W. v. Dep’t of Soc. & Health Serve. P.3d 954, 960 (Wash.
2003). There are two narrow exceptions this rule. The first is when a child’s
parents challenge an investigation done by the Department of Social and Heall
Services that results in a “harmful placement decision” of the child in an abusiv
home, or fails to take a child out of an abusive hotfde.The second is in the
employment contextyherean employer guarantees an employsecgic reasons
for dismissal in an employment contract, and the employer fails to conduct an
adequate investigation prior to terminatid®ee Gaglidari v. Denny’s Rest815
P.2d 1362, 1368 (Wash. 1991).

Ms. Benjamin'sallegations do not suppartaimsthatfit within eitherof the
recognized negligent investigation claims. Thus, Ms. Benjamin’s allegations fg
to support aegligent investigation claim.

A claim of negligent supervision against an employer for an employee’s
conduct is a recognized tant Washington.Niece v. Elmview Group Hom@29
P.2d 420, 425 (Wash. 1997). “The theory of negligent supervision creates a
limited duty to control an employee for the protection of third parties, even whe

the employee is acting outside the scope of employméahtat 427. To establish
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a negligent supervision claim, a plaintiff must show (1) the employee acted out
the scope of employment; (2) the employee presented a risk of harm; (3) the

employer knew, or should have known, that the employee presented a risk of I

to others; and (4) themployer’s failure to supervise proximately caused the harm.

Garrison v. Sagepoint Fin., Inc345 P.3d 792, 801 (Wash. Ct. App. 2015).

Ms. Benjamin’s claim of negligent supervision appears to rely on allegatig
thatJudge Tveit supervsi Ms. Bordersand onJudge Tveit'sallegedfailure to
control her as she worked to “cover up” Ms. Benjamin’s sexual harassment
complaints.SeeECF No. 1 at 46. However, Ms. Benjamin’s complaint lacks
allegations to prove negligent supervision. First, there alagationthat Ms.

Borders acted outside the scope of her employment. Second, there is no alleg

that Ms. Borders presented a risk of harm to Ms. Benjamin, or anyone else, with

her conduct. Third, there is no allegation that Judge Tveit knew thatdvisel®
presented a risk of harm to others. Finally, Ms. Benjamin does not claim that h
injury was proximately caused by Judge Tveit's negligent supervision. Without
theseallegationsa claim for negligent supervisialmesnot stand.See Garrison
345P.3d at 801.Ms. Benjamin’s complaint fails to state a negligent supervision
claim.
Leave to Amend

If a complaint fails to state a claim upon which relief may be granted, a

district court should dismiss that complaint with leave to amend, unless
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amendmat would be futile.SeeCarrico v. City and Cty. of S.F656 F.3d 1002,
1008 (9th Cir. 2011):If a complaint is dismissed for failure to state a claim, leav
to amend should be granted unless the court determines that the allegation of
facts constent with the challenged pleading could not possibly cure the
deficiency.” Schreiber Distrib. Co. v Seiwell Furniture Co,. 806 F.2d 1393,

1401 (9th Cir. 1986)If no facts consistent with the pleading could cure the
deficiencies of the complaint, a district court can deny leave to amend and disn
the claims with prejudiceSee DeSoto v. Yellow Freight Sys.,, 1867 F.2d 655,
659 (9th Cir. 1992) (holding district court did not abuse discretion in denying le
to amend when no facts consistent with the complaint could save plaintiff’s

claims).

The Court finds there are several deficiencies with Ms. Benjamin’s claims

against Judge Tveit that cannot be cured with n@alBged facts consistent with

the facts in the complaint. Even if Ms. Benjamin pleads additional facts consist

with the complaint, it is unlikelyhatany of them would be able to pierce Judge
Tveit’s judicial immunity. Further, there is no allegation of direct supervision by
Judge Tveit of Mr. Walsh to makikeidge Tveit liable foMr. Walsh’salleged

sexualharassment of Ms. Benjamiflaintiff has failed to allege facts that suppor
the necessary nexus between Judge Tveit and Mr. Walsh to make Judge Tveit
liable for Mr. Walsh'’s alleged actions. For these reasons, the Court finds that 1

new facts, consistent with the complaint, would allege plausdsstitutional or
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state tortclaims upon which relief may be granteseeFed. R. Civ. P 12(b)(6);
Igbal, 556 U.S. at 678. Amendment would be futile becaus@aeéw facts
consistentvith the complaint could not cure the deficiencies identified in the
complaint. Schreiber Distrib. Cq.806 F.2d at 1401Therefore, he Court
dismisses all claims against Judge Tveit with prejudice.

Accordingly,I T ISHEREBY ORDERED:

1. Judge Tveits Motion to Exclude Newspaper ArticECF No. 19, is

GRANTED, for purposes of this motion only.

2.  Judge Veit's Motion to Dismiss, ECF No. 8, SRANTED.

3.  All of Ms. Benjamin’s claimsagainst Judge TvedtreDI SMISSED

WITH PREJUDICE.

4.  Judgment of dismissal with prejudice shall be entered in favor of

Defendant Judge Tveibnly.

IT 1SSO ORDERED. The District Court Clerk is directdd enter this
Order, enter judgment as outlingokovide copies to counsel, and terminate Judge
Tveit as a defendant in this matter

DATED October 11, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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