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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGT®

RICHARD MICHAEL PAYNE,
NO: 2:18-CV-0258TOR
Petitioner
ORDER DENYING WRIT OF
V. HABEAS CORPUS

DONALD R.HOLBROOK,

Respondein

Doc. 8

BEFORE THE COURT iRichard Michael Payn Petition for Writ of
Habeas Corpus (ECF Nb). Responderbonald Holbrook has answered the
petition and filed relevant portions of the state court record. ECFANGs.
Petitioners represented by Stephen T. Graleard Respondent is represented by
John J. Samson, Assistant Attorney Generale Court has reviewed tleatire
record the partiescompleted briefingand is fully informed.For the reasons
discussed belovthe Petition for Writ of Habeas CorpECF No. 1) iDENIED.
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BACKGROUND

Petitioneris in custody at the Washington State Penitentiary at Walla Walla
serving a sentence imposed by 8mokaneCounty Superior Court famwo counts
of first degree child molestation and one count of felony indecent exposure. ECF
No. 7-1 at 2, 14. The unddying facts and procedural history, summarized by the

Washington Court of Appeals on direct appeal, are as follows:
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Around 8:00 p.m. on June 21, 2012, officers responded to a call at
NorthtownMall in Spokane regarding a male who had exposed himself
and buched A.R.H., a fivgearold girl. Officers were told the incident
occurred at Bumpers arcaddumpers'video surveillance captured the
incident on cameraA Bumpers employee identified MPayne as the
male in the surveillance video.

Approximately two hours earlier that evening, A.R.H., accompanied by
her 19yearold brother and his girlfriend, B.C., and B.£11yearold
sister K.C., went t@umpers while A.R.Hs mom, Heather Holland,
and K.C's grandmother went shoppindA.R.H. and K.C. lefttheir
older siblings to play a gaméccording to KC.’s testimony atrial,

Mr. Payne came up to the girls and said he was going to watch them
play. K.C., believing this behavior waskind of stalkerisH, told
A.R.H. they shouldget away. 5 Report ofProceedings (5 RP) at 838.
The girls went to a skateboarding game; Kn@s on the game while
A.R.H. stood next to heK.C. saw Mr. Payne standing behiAdR.H.,
rubbing A.R.H's leg, pulling up her skirt, and touching her buttocks
while hispenis wa®ut. K.C. was uncomfortable; she took A.R&hd
walked away.K.C. testified while Mr. Payne touched A.R.H.,/AH.
“[got] really pale like she was freakiogit’ and was speechless.RP

at 841. K.C. and A.R.H. found.C. and told her whahappened.
A.R.H’s brother noted A.R.H. wédblanK' and K.C. was shocked and
scared. B.C. noted K.C. was crying, shaking, and pal&.R.H.s
brother failed to findMr. Payne before reporting the incident to mall
security.
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Ms. Holland was notified of the inciden¥When she got to Bumpers,
she noticedK.C. was*“stressed and not hersélf5 RP at 708. Ms.
Holland watched thsurveillance video.When she first watched the
video, she thought she saw Mr. Payndl his penis out of his pants;
this caused her to screand cry. Upon reviewing thevideo, she said
she did not see Mr. Payne pull his penis out but he did fondle himself.
She maintainedMr. Payne had his hand on A.R8l.backside.
A.R.H.s brother, aftewatching the video, testified he saw Mr. Payne
pull his penis out ohis pants. K.C. alsowatched the video in the
presence of Ms. Holland, A.R.4.brother, B.C., and hgrandmother;
she noted everybody wadisgusted and crying. 5 RP at 849.She
stated she did not see Mr. Paysmpenis on the video because he was
behind a bigpillar. Ms. Holland, A.R.H.s brother, B.C., and K.C.
testified at trial

Detective Jerry Hensley invegated the caseAfter identifying the
man in thesurveillance video as Mr. Payne, he and Detective Paul
Lebsock went to Mr. Payfeeaddress.The detectives were dressed in
plain clothes, but their guns were visiblé&Jpon arrival, Detective
Hensley wallked directly to the front door and rang the doorlibkyre
was no responseDetective Lebsock, thinking somebody might be
working in thebackyard given the nice weather, went to the driveway
and noted the six foot vinyl fenseirrounding théackyard.He could
see over the fence from the driveway and savaa; Detective Lebsock
walked along the side of the fence, verbally identified himseifl
asked the man to come talk to thedr. Payne readily came over,
exited the gateand talked wh the detectives while standing in his
driveway.

After identifying himself, Detective Hensley read Mr. Payne his
constitutionalrights; Mr. Payne waived his rights and agreed to talk.
Mr. Payne was calmgooperative, did not appear to be under the
influence of anything, and gave appropriated responsive answers.
Payne admitted to being at the mall on the day in queséifiar being
told there was a video of the incident, Mr. Payne repeatedly“qaid,
should not have been there. 5 RP at 763. After being advised
witnesses said he removed fpsnis from his shorts, Mr. Payne
admitted to touching a girl on the thigh and buttoeksle his penis
was out.He claimed it was just a random act.

ORDER DENYING WRIT OF HABEAS CORPUS 3
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While talking with the detectives, Mr. Paysagirlfriend arived. The
detectivesntroduced themselves and told her she was welcome to stay.
Mr. Payne then looked d&ter and said, | touched agirl.”” 5 RP at

767. In response to a direct question, ayne admitted he did this

for sexual gratificationlnthe CrR 3.5 hearing, Mr. Payaegued these
statements were the product of coercion and were obtained via an illegal
search and seizurelhe trial court concluded Mr. Payisestatements

to the detectivewere freely and voluntarily made, legally obtained, and
could be introduced at triahAt trial, Mr. Payne denied touching anyone

or exposing his penis.

There were numerous other gral proceedings. The trial court
admittedevidence of Mr. Payns 2001 attempted first degree child
molestation conviction as acharged element elevating count I,
indecent exposure, to a felanyhe court admittethe prior conviction
under ER 404(b) to show proof of a common scheme or pilatiye

or intent, and to refute a claim of accident or mistake.trial, the
victim of the2001 conviction and her mother testifiddefense counsel
was found in contempt afourt before trial concerning his failure to
appear at a hearing, a subject of a sepappeal; the show cause
hearing was held without Mr. Pays@resence.

Mr. Payne was charged and convicted of two counts of first degree child
molestation and one count of felony indecent exposure was
sentenced as persistent sex offender to life in prison without the
possibility of releaseHe appealed.
SeeState vPayne 189Wash.App. 1014 *1-2 (2015); ECFNo. 7-1, at31-34.
The Washington Court of Appeals affirmed Petitioaesentence on July 28,
2015 Sedd. Petitionethenmoved for discretionary review in the Washington
Supreme Court. ECRNo. 7-2at Exhibit 9. OrMarch 2 2016, the Washington
Supreme Court denied reviewd. at Exhibit 10. On Ma, 2016, the Washington

Court of Appeals issued its mandate to$luperior Cour, certifying that the
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courts July 28, 2015, opinion became the decision terminating review on May
2016 Id. at Exhibit 11.

OnMarch15, 207, Petitioner filed a Personal Restraint PetitittRP”)
with the Washington Court of AppealSeeid. at Exhibit 12. The Washington
Court of Appeals dismisseébde PRP on January 29, 2018ee id at Exhibit 14.
On March 8, 2018, Petitioner moved the Washington Supreme Court for
discretionary reviewsee idat Exhibit 55, which was denied o8epember 14,
2018 see idat Exhibit I7. The Washington Court of Appeals issued a Certificats
of Finality onSeptembef.7, 2018, certifying that the decision of the Court of
Appeals dismissing PetitioriesrPRP became final on September 14, 2048

Petitioner filed this federal 28 U.S.C. § 2254 habeas petiticdkugnst14,
2018, allegingfour grounds for relief:

(1) the trial court erred when it admitt@etitioners confession

(2) trial counsel was ineffective by failing to interview the victim of
Cownt | and It

(3) Petitioner was denied the assurances of fairness under the
Fourteenth Amendment when improper 404(b) evidence was
admitted; and

(4) a lifetime of incarceration without the possibility of early release

for child molestation in the first degreecruel and unusual
punishment in violation of the Eighth Amendment

SeeECF No.1 at 510.

ORDER DENYING WRIT OF HABEAS CORPUS5
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DISCUSSION
|. Legal Standard

A court will not grant a petition for a writ of habeas corpus with respect to
any claim that was adjudicated on the merits in state court proceedings unless
petitioner can show that the adjudication of the claim “(1) resulted in a decision
that was contrary to, or involved an unreasonable application of, clearly establi
Federal law, as determined by the Supreme Court of the United States; or (2)
resulted in a decision that was based on an unreasonable determination of the
in light of the evidace presented in the State court proceeding.” 28 U.S.C.

§ 2254(d). Section 2254(d) sets forth a “highly deferential standard for evaluat
statecourt rulings which demands that the stedert decisions be given the
benefit of the doubt."Woodford vVisciotti, 537 U.S. 19, 24 (2002) (per curiam)
(citation omitted).

A rule is “clearly established Federal law” within the meaning of section
2254(d) only if it is based on “the holdings, as opposed to the dicta, of [the
Supreme Couts] decisions.”White v. Woodall572 U.S. 415, 41@014)
(quotingHowes v. Fields565U.S.499, 5052012)). “A state-court decision is
‘contrary to the clearly established law if‘épplies a rule that contradicts the
governing law set forth in [Supreme Court] casedf it ‘confronts a set of facts

that are materially indistinguishable from a decision of [the Supreme Court] ang
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nevertheless arrives at a result different from [Supreme Court] precedeatly

v. Packer537 U.S. 3, 8 (2002) (per curiageuotingWilliams v. Tayloy 529 U.S.
362, 40506 (2000)) Thestate court red not cite to the controlling Supreme
Court precedennor need it even be aware of the relevant case law, “so long as

neither the reasoning nor the result of the statat decision contradicts them.”

Id. An “unreasonable application of” clearly established federal law is one that|i

“objectively unreasonable, not merely wrong; even clear error will not suffice.”
Woodall 572 U.S.at419(internal quotation marks omitted)

In order to obtain a writ of habeas corpus, “a state prisoner mustishbw
the state cours ruling on the claim being presented in federal court was so lack
In justification that there was an error well understood and comprehended in
existing law beyond any possibility for fairminded disagreemelat.’ at419-20
(brackes omitted)quotingHarrington v. Richter562 U.S. 86, 101 (2011)).
Under the harmless error standard of review adopted by the Supreme Court, e
a reviewing court finds constitutional error, the challenged error must have cau
“actual prejudice” or had “substantial and injurious effect or influence” in
determining the junys verdict in order for the court to grant habeas reBzecht
v. Abrahamson507 U.S. 619, 637 (1998)itationomitted).

The petitioner bears the burden of showing thastag court decision is

contrary to, or an unreasonable application of, clearly established prec&dent.

ORDER DENYING WRIT OF HABEAS CORPUS 7
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Cullen v. Pinholster563 U.S. 170, 1882 (2011)(citing Woodford U.S. 537 at
25). In conducting its habeas reviewfederal court looksto the last reasoned
decision of the state court as the basis of the staté €quatgment.” Merolillo v.
Yates 663 F.3d 444, 453 (9ir. 2011) (citation omitted)‘Where there has been
one reasoned state judgment rejecting a federal claim, later aimepbrders
upholding thajudgment or rejecting the sarmkim rest upon the same ground.”
Ylst v. Nunnemakeb01 U.S. 797, 803 (1991)
1. Evidentiary Hearing

“[A] n evidentiary hearing is not required on issues that can be resolved |
reference to the ate court record.’Schriro v. Landrigan550 U.S. 465, 474
(2007)(quotingTotten v. Merklel37 F.3d 1172, 117®ih Cir. 1998) evidentiary
hearing is not required where the petition raises solely questions of law or whe
the issues may be resolved on the basis of the state court yedondded, review
is limited to the record that was before the state cdrirtholster 563U.Sat181-
82 (“[R]eview under [28 U.S.C.] 8254(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the MeriBecause federal
habeas iSa ‘guard against extreme malfunctions in the state criminal justice
systems, not a substitute for ordinary error correction through apptsa,types
of errors redressable unde2254(d) should be apparent from the recdRgan v.

Gonzales568 U.S. 57, 752013)(quotingHarrington, 562 U.Sat 102-03).

ORDER DENYING WRIT OF HABEAS CORPUS 8
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Here, Petitioner has not established the limited circumstances for entitlen
to an evidentiary hearing pursuant to 28 U.S.C. § 2254(e){®).entire state court
record is before the Court. ECF No. 7. Plaintiff does not rely on “a new rule of
constituional law” or “a factual predicate that could not have been previously
discovered through the exercise of due diligence.” 28 U.S.C. § 2254(e)(2). Th
the issues raised can be resolved by reference to the state i®eerdiotten v.
Merkle, 137 F.3d 1172, 1176 (9th Cir. 199&ccordingly, the Courtletermines
thatan evidentiary hearing is a “futile exercise” amthecessaryld.

1. Unexhausted Claims

“[A] state prisoner must normally exhaust available state judicial remedie
before a federal court will entertain his petition for habeas corgRisard v.
Connor, 404 U.S. 270, 275 (1971). A petitioreclaims will be considered
exhausted only aftetlie state courts [have been afforded] a meaningful
opportunity to consider allegations of legal error without interference from the
federal judiciary.” Vasquez v. Hilleryd74 U.S. 254, 257 (1986).his exhaustion
requirement is “grounded in principleBabmity” as it gives states “the first
opportunity to address and correct alleged violations of state prisdaderal
rights.” Wooternv. Kirkland, 540 F.3d 1019, 102®3th Cir. 2008)quoting

Coleman v. ThompspB01 U.S. 722, 73@1991).
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To satisfy the exhaustion requirementederal habeas petitioner must
provide the state courts with a fair opportunity to correct alleged violations of
federal rights.Duncan vHenry, 513 U.S. 364, 365 (1993)liddleton v. Cupp
768 F.2d 1083, 1086 (9th Cir. 1985) (petitioner “fairly presented” the claim to t
state supreme court even though the state court did not reach the argument on
merits)). The petitioner must present the claims to the 'stdighest court even
where such review is discretionar§’Sullivan v. Boerckel526 U.S. 838, 8486
(1999). It is not enough if all the facts necessary to support the federal claim wj
before the state courts or if a somewhat similar state law claim was Dadean
513 U.S. at 36%6. Rather eachclaimmust be presented to the statkighest
court basedpon the same federal legal theory and the same factual basis as th

claim is subsequently asserted in federal cadctdson v. Rushe®86 F.2d 826,

82930 (9th Cir.1982). The habeas petitioner must include reference to a specific

federal constitutionagjuarantee, as well as a statement of the facts entitling the
petitioner to relief.Gray v. Netherland518 U.S. 152, 1683 (1996);
Insyxiengmay v. Morgad03 F.3d 657, 668 (9th Cir. 2005).

Here,Respondent contends PetitioM&ted toproperty exhaust claims 1
and 3. ECF No. 6 at&. Regarding claim 3Respondent maintains that Petitionel
presentedhis claim 3to the Washington Court of Appeals and the Washington

Supreme Court as a question of statet federal—law. The Court agreesOn

ORDER DENYING WRIT OF HABEAS CORPUS 10
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direct appeal, Petitioner raised the 404(b) issue with the Washington Court of
Appeals and the Washington Supreme Court by arguing that the trial court errg
when byadmittingPetitioneis prior conviction under 404(b) “without balancing
on the recal the probative and prejudicial effect” as required by Wastimigiw.
ECF No. 72, Exhibit 9 at 25. Petitioner did not raise the 404(b) issue with the
Washington Supreme Count his collateral relief proceeding#d. at Exhibit 15;
see Baldwin v. Rees541 U.S. 27, 29 (2004) (petitioner must “fairly present”
iIssues to the state supreme court before seeking federal habeas relief). &here
the Court finds thaPetitioners claim3is unexhausted.

Regardingclaim 1, Respondent contends Petitionasentedhis claimto
the Washington Supreme CoaHd a violation of the Fourth Amendment, but now
presentgheclaim to this Court as a violation of the Fifth Amendmdudt.at 7.
The record says otherwise. In his Motion for Discretionary Review|dPetitdid
in fact argue that “the statements to law enforcement were involuntary and ind\
by physical and/or psychological coercion.” ECF N@ &t 30. Howevemyhile
his allegations arguabblludeto aFifth Amendmentiolation, the record
confirms thatPetitionerframed hiscoercionclaim as an issue dashington law.
ECF No. 72 at 30 (arguing that detectives coerced his confession through

misrepresentations, citirfsfate v. Broadaway 33 Wash.2d 118, 132 (1997)).
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Because Réioner failed to present claim 1 to the Washington Supreme Court a
federal constitutional claim, the Court finds that this claisdssunexhausted.

Respondent concedes that Petitioner properly exhausted his state court
remedies as to claims 2 and 4 because Petitioner fairly presented the claims tg
Washington Supreme Court on the same factual bases and legal theories as h
presents the claims to this Court. ECF No. 6 aflte Court agreethat Petitioner
properly exhausted claims 2 andPhus,Petitionets petition is a “mixed
petition,” i.e., it contains both exhausted and unexhausted claims.

A. Mixed Petitions

Federal district courts may not adjudicate mixed petitions for habeas cory
Rhines v. Webeb44 U.S. 269, 27274 (2005)(citing Rose v. Lundyt55 U.S.
509(1982). In Lundy, the Supreme Court directed federal courts to dismiss mix
petitions without prejudice and allow petitioners to return to state court to prese
the unexhausted claims to that court in the first instadb6.U.S.at 522
Alternatively, Petitioners could dismiss their unexhausted claims and proceed
solely on the exhausted claimdowever, he Antiterrorism and Effective Death
Penalty Act of 199" AEDPA”) imposes a oneyear statute of limitadns onthe
filing federal habeas petition28 U.S.C. 244(d). As a result of the interplay
between AEDPAs newone-year statute of limitations andindys dismissal

requirement, petitioners who come to federal court with “mixed” petitions run th
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risk of forever losing their opportunity for any federal review of their unexhauste

claims. Rhines 544 U.S. at 27275.

Accordingly, courtdhhaveadopted a “sty and abeyance” procedure where,
rather than dismiss the mixed petition pursuamiuiady, a district courtnay stay
the petition and hold it in abeyance while the petitioner returns to state court to

exhaust his previously unexhausted claif®sice the tate remedies are exhausted

the district court lifts the stay and allows the petition to proceed in federal court]

Rhines 544 U.S. at 27276. In Rhines the Supreme Court approved the use of 4
stay and abeyance in “limited circumstances,” stating that

it would likely be an abuse of discretion for a district court to deny a

stay and to dismiss a mixed petition if [1] the petitioner has good

cause for his failure to exhaust, [2] his unexhausted claims are

potentially meritorious, and [3] there is nalication that the

petitioner engaged in intentionally dilatory litigation tactics.

Id. at 278. In the present caiee Court finds that Petitioner has not satistlesl
threeRhinesrequirements.

Nonetheless, pursuant to 28 U.S.@22%4(b)(2),[a]n application for a writ
of habeas corpus may be denied on the merits, notwithstanding the failure of tt
applicant to exhaust the remedies available in the courts of the Stae Ninth
Circuit hasrecognizedhat it is appropriate to deny an unexhausted claim on the

merits under 2254(b)(2) when it iperfectlyclear that the applicant does not rais

evena colorable federal claimCassett v. Stewgrd06 F.3d 614, 6224 (9th Cir.

ORDER DENYING WRIT OF HABEAS CORPUS13
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2009; Rhinesb44 U.S.at277-78 (stay isinappropriate when the unexhausted
claims are “plainly meritless,” or where the petitioner has engaged in “abusive
litigation tactics or intentional delay”

Respondent asserts that Petitioner, having failed to property exhaust his
federal habeas claimgould row be barred from presenting those claims to the
state courts under the state time bar statute, RCW 10.73.090. ECF No. 6 at 13
RCW 10.73.090(1) provides that a petition for collateral attack on a judgment g
sentence in a criminal case must be filed within one year after the judgment

becomes final. Petitioner conviction became final on May 3, 20%6en the

Washington Court of Appeals issues its mandate terminating direct review. RC

10.73.090(3)(b). Based on the record, it appears thi@ibRet would nev be time
barred from returning to the state courts to present his unexhausted &aims.
such, the Court agrees with Respondent that Petitioner has procedurally defau
on his unexhausted federal habeas claims.

When a state prisoner defaults on his federal claims in state court, pursu
to an independent and adequate state procedural rule, federal habeas review (¢
claims is barred unless the prisoner can demonstrate cause for the default and
actual prejudice as a result of theegéd violation of federal law, or can
demonstrate that failure to consider the claims will result in a fundamental

miscarriage of justiceColemarv. Thompson501U.S. 722,750(1991) To
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satisfy the “cause” prong of the cause and prejudice standaetifianer must
show that some objective factor external to the defense prevented him from

complying with the state procedural ruleld. at 753 (citingMurray v. Carrier,

477 U.S. 478, 488 (1986)). To show “prejudice,” a petitioner “must shoulder the

burden of showing, not merely that the errors at his trial created a possibility of
prejudice, but that they worked to his actual and substantial disadvantage, infe
his entire trial with error of constitutional dimensiondJhited States v. Frady

456 U.S. 152, 170 (1982) (emphasis in original). Only in an “extraordinary cas
may the habeas court grant the writ without a showing of cause or prejudice to
correct a “furdlamental miscarriage of justice” where a constitutional violation ha
resulted in the conviction of a defendant who is actually innoddatray, 477
U.S. at 49596.

Respondent asserts that Petitioner cannot show an external factor cause

procedurablefault and, therefore, cannot show cause and prejudice to excuse hi

default. ECF No. 6 at 14. Petitioner did not file a response to Respandent
Answer. Based on the Colgtreview of the record and Petitiorsebriefing, the
Court agrees that Petitioner has not established cause for his procedural defad
Because Petitioner has not met his burden of demonstrating cause for his
procedural default, the Court need not determine whether there was any actua

prejudice. Cavanaugh v. Kinchelo®&77 F.2dL443, 1448 (9th Cir. 1989) (citing
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Smith v. Murray477 U.S. 527, 533 (1986)). In addition, Petitioner makes no
colorable showing of actuainocence The Court also finds that Petitioner
unexhausted claims are plainly meritless under federal law.

For these reasonBetitioner fails to demonstrate that his unexhausted claim
are eligible for habeas reviewPetitioners unexhausted claimsclaims 1 and 3-
are thereforelismissed. The Court now turns to the merits of Petitisner
remaining allegations.

V. Review of Claimsonthe Merits

Pursuant to 28 U.S.C. § 2254(d)(1), a federal court may not grant habeas

relief on the basis of a claim adjudicated on the merits in state court unless the
adjudication “resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established federal law, as determined by
Supreme Court of the United States.” In interpreting this portion of the federal
habeas rules, the Supreme Court has clarifiedattdte decision is “contrary” to
clearly established Supreme Court precedent if the state court either (1) arrives
conclusion opposite to that reached by the Supreme Court on a question of law
(2) confronts facts “materially indistinguishable” from relevant Supreme Court
precedenaind arrives at an opposite resil¥illiams v. Tayloy 529 U.S. 362, 405
(2000).

I
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Claim 2: Ineffective Assistance of Trial Counsel

Petitioner argues his trial counsel provided ineffective assistance of coun
by failing to interviewA.R.H., the victim of the two counts of child molestatjon
“which ultimately resulted in [Petitions] two convictions of first degree child
molestatiori’ ECF No. 3 at 11. As he argued below, Petitioner asserts that tria
counseéls failure to interview A.R.H. was not a strategic decisindprejudice
should be presumed under the circumstantosksat 1216. Even if prejudice is not
assumed, Petitioner maintains that prejudice is established because he was de
several crucial assurances of fairness, including the opportunity to confront his
accuser, to crossxamine his accuser, and to fully effectuate his defense theory
that he did not engage inxaml contact with A.R.H.Id. at17.

In order to succeed on a constitutional claim for ineffective assistance of
counsela defendant musshow that counsét representation fell below an
objective standard of reasonablenesStfickland v\Washington466 U.S. 668,

688 (1984) A petitioner must show that “counsel made errors so serious that

counsel was not functioning as tle®unsel guaranteed the defendant by the Sixtt
Amendment[,]’and that this “deficient performance prejudiced thedss.” Id.
at 687. When considering ineffective assistance of counsel claims, a court mus
“highly deferential” to couns& performance and the petitioner must overctane

strong presumption that counsetonduct falls within the wide range of
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reasmable professional assistan@eid that counse conduct might be considered
“sound trial strategy.’ld. at 689. QuotingMichel v. Louisian8850 U.S. 91, 101
(1955). Additionally, habeas courts must be deferential not only to the decisiof
defensecounsel, but also to the decisions of the state courts as required under
U.S.C. § 2254(d)(l SeeKnowles v. Mirzayancé56 U.S. 111, 12@009)

In finding Petitione’s trial counsel was not ineffective for failing to
interview A.R.H., the Washington Court of Appealade several observations
about the trial cougproceedings First, the court noted that Petitiotsetrial
counsel initially sought public funds for his travel expenses to interview AiR.H.
personas shavas located in Montanautthe trialcourt denied the requeseCF
No. 7-2 at 17172. Subsequently, th8tateadvised counsel thatdiecided not to
call A.R.H. as a witnesar offer any of her heaay statements at triald. at172
“Instead, the State presented its proof largely through the testimony of C.K.,
Petitioners own admissions to the detectives, and the surveillance VittkoThe
courtalso observed th&etitioners trial counsel “argued in closing that the State
case was weakened by the absence of A.R.H. as a witdsat’l7273. Based
on this record, theourtconcluded:

It is apparent from [trial counss] closing argument that his choice

not to interview A.R.H. or procure her as a witness was part of a

reasonable strategy to portray the Statase as weak due to A.R4.

absence from trial and thereby bolster the credibility of [Petitisher

claim that he did not touch her. Counsel avoided the risk that an
interview with A.R.H. (which required preseeof a victimwitness
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representative) would be more fruitful for the State, which might then
decide to present her as a witness. In any event, a statement by
A.R.H. that she did not feel the first touching would natassarily

help [Petitioners] case in light of the Statestrong proof (including
[Petitionefs] own statements to police) that the touching occurred,
and the State was not required to prove A.R.Hwareness of the
touching as an element of molestatigimrial counsels] strategy
enabled him to present a viable (albeit unsuccessful) argument to the
jury, while still preserving issues that he later raised on appeal
regarding denial of the missing witness instruction and
confrontation/compulsory procesghts that depended on A.R:Hl.
absence from trial. [Petitioner] does not overcome the strong
presumption that counsel performed reasonably uatlekland

Id. at 173 Thecourtalso found that Petitioner failed “to establish prejudice in an
event wien he presents no evidence that A.Rldtatements would have
benefitted him.”ld. at 8. In rejecting Petitionés Motion for Discretionary
Review, he Washington Supreme Court largely agreed with the Court of Apped
analysis, emphasizirtat Plaintiffs failed to establish prejudice undrickland

See idat 22223.

The Court finds nothing in the record and Petitioner has made no showing

thathis counse€ls decisions at trial amounted to anything less than sound trial
strategy. Additionally, Petitioner has not shown that any alleged deficiencies ir
legal representation prejudiced him at trial, nor that the state court decisions w
contrary to cledy establishedederal law. For these reasoRetitionets

ineffective assistance abunseklaim is denied.

I
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Claim 4: Sentenceof Lifetime Incarceration

Next, Petitioner argues thais sentence of life in prison without the

possibility of parole constitutes cruel and unusual punishment in violation of the

Eighth Amendment. ECF No. 3 at-28. UnderWashingtons “two strikes” law,
defendants who are convicted of certain sex offenses, includingdigsée child
molestation, an@vho have previously been convicted of at least one such offens
are classited as persistent offenderSee State v. Morji00 Wash. App. 25, 26
(2000); RCW 9.94A.570, 9.94A.030(38)(hlere,Petitioner qualified as a
persistent offender under RCW 9.94A.030(BBbecause he was convicted of
child molestation in the first degree, and he had @ramnviction for attempted

child molestation. As a persistent offender, the trial court was required to senté

Petitioner to life imprisonment under RCW 9.94A.570. Petitioner contends that

“Washingtons statute requiring a life sentence is unconstitutional as applied to
facts of his] case.” ECF No. 3 at 24.

The Eighth Amendment provides that “[e]xcessive bail shall not be requir
nor excessive fines imposed, nor cruel and unusual punishments inflictesl.”
lastclause “prohibits not only barbaric punishmeng&glem v. Helm463 U.S.
277, 284 (1983), but any “extreme sentence|] thatgisjssly disproportionateo
the crime.” Ewing v. California 538 U.S. 11, 23 (2003) (plurality opinion)

(quotingHarmelin v. Michigan501 U.S. 957, 1001 (1991) (Kennedy, J.,
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concurring in part and concurring in the gudent)). While the Supreme Coust
“precedents in this area have not been a model of clarity,” “[tjhrough this thicke
Eighth Amendment jurisprudence, one legal principle emergeteasly
establishedunder § 2254(d)(1): A gross disproportionaptynciple is applicable
to sentences for terms of yeard.dckyer v. Andrades38 U.S. 63, 72 (2003).
While the“precise contours” of thgrossproportionality principle “are
unclear,’the proportionalityprincipleis only applicable in the “exceedinglare”
and “extreme” caseld. (quotingHarmelin 501 U.S. at 1001 (Kennedy, J.,
concurring in part and concurring in judgment) (internal quotation marks omitte
In determining whether a sentence for a term of years is grossly disproportiong
for a particular defendarst crimes, courts “consider all of the circumstances of th
case.” Graham v. Florida560 U.S. 48, 59 (2010). fBraham the Supreme Court
endorsed the following approach for determining whether a sentence if
unconstitutionally excessive:
A court must begin by comparing the gravity of the offense and the
severity of the sentence. “[l]n the rare case in which [this] threshold
comparison . . . leads to an inference of gross disproportionality” the
court should then compare the defenttaséntence with the
sentences received by other offenders in the same jurisdiction and
with the sentences imposed for the same crime in other jurisdictions.
If this comparative analysis “validate[s] an initial judgment that [the]

sentence is grossly disproportionate,” the sentence is cruel and
unusual.
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560 U.S.at60 (quotingHarmelin 501 U.S. at 1005) (internal citations omitted)).
Thus, “[c]ourts must objectively measure the severity of the deféisdsaritence

in light of the crimes he committedNorris, 622 F.3d 1276, 1287 (9th Cir. 2010).
Thisis measured by the harm caused to the victim or society, the culpability of
offender, and the magnitude of the crin®&olem 463 U.S. at 277.

On direct review,lte Washington Court of Appeasidresseetitioners
cruel and unusual claim under Article I, section 14, of the Washington Constitu
rather than under the Eighth Amendment, stating that the Washington
Constitutions bar on cruel punishmeftis more protective than the Eighth
Amendment.” ECF No.-1 at 8. Thecourt then applied four-factor test
adopted by the Washington Supreme CouS8tate v. Fain94 Wash.2d 387
(1980),to determine “whether a life sentence without the possibility of release f
a twotime sex offender under the Persistent Offender Accountability Act is
unconstitutional.” ECF No.-1 at 58. Guided bythe analysis irState v.

Gimarelli, 105 Wash. App. 370 (2008 publishedstate appellate court opinion
considering the same proportionality isstie court concludethat Petitionéerls
mandatory life sentence did naminstitutecruel and unusual punishntdar the
following reasons“(1) attempted first degree child molestation was a most serig
and violent sex offense; (2) the purpose of the two strikes law isepsiat

offenders and protect society; (3) while attempted child molestation would mos
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likely not earn the defendant a life sentence in other jurisdictions, that factor is
disposition; and (4) first degree child molestation and attempted first ddwjicke
molestation are serious violent sex offenses which result in a life sentence if a
defendant had a prior serious violent sex offense convictiBG&F No. 71 at58
59.

Here,Petitioner does not challenge any particular aspect of the state
appellatecourts reasoning. He simply asserts th&ashingtons statute requiring
a life sentence is unconstitutional as applied to the facts of [Petispoase.”

ECF No. 3 at 24. This argument is without merit, as illustrated by thé Nin
Circuit’s decision irNorris v. Morgan 622 F.3d 127§th Cir. 2010)cert.denied
562 U.S. 1228 (2011)In Norris, the defendantwho hada prior conviction for
first-degree child molestatiomas convicted of one count of chitablestatiorand
sentenced to life in prison without the possibility of patoiderWashingtons

two strikes law “The factual specifics of Norris offense involved him touching a
five-yearold girl on her privates or genitalia and over her clothing for at most
couple of secorsl™ Id. at 1293. The victim testified at trial, stating that “a man
touched her on heprivates, ‘ the front oné” Id. at 1281. After exhausting his
state court remedies, the defendant filed a petition for writ of habeas corpus in
federal district court challengirte constitutionality of his sentence under

Washingtons two strikes law Like Petitioner, the defetant inNorris asserted
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thathis life-without-parole sentenceas grossly disproportionate to his offense
The district court concluded that the defentmsentence did not violate the
Eighth Amendmentld. at 1284.

In considering thelefendaris Eighth Amendment gross disproportionality
claim, heNinth Circuitcomparedthe harshness of the penalty imposed upon th¢
defendant with the gravity of his triggering offense and criminal histdd. at
1290. TheNinth Circuitultimately concluded thathe defendans sentencevas
“not grossly disproportionate to his crime and so does not violate the Eighth
Amendmenis prohibition against cruel and unusual punishment,” and on that bj
upheld the district cour denial of habeas relief dine petitioners Eighth
Amendment claim.d. at 1296. The Ninth Circuit rested its decision on the
legislative intent of the two strikes law'incapacitation and deterrence of repeat
offenders”—eoupled with the statutory classification of fidggree child
molestation as a “most serious” and “violent” offense, thedlefendarits prior
similar conviction. Id. at 1280, 129D6; RCW 9.94A.030(33)(a), (55)(a)(i)f the
sentence iMNorris did not run afoul othe Eighth Amendment, Petitionsr
sentence here clearly does not either, as Petit®onenduct and criminal history
closely parallelshat of the defendant iNorris.

Petitionerattempts to distinguish his case frolarris, arguing thahis

actions “@e not as seriousds the defendarst conduct ifNorris. ECF No. 3 at 22.

ORDER DENYING WRIT OF HABEAS CORPUS 24

U

ASIS




1C

11

12

13

14

15

16

17

18

18

20

Specifically,Petitionerassertshatthe victim in this case “was not aware of what
was done, was not interviewed by the defense, and did not teshfike the

victim in Norris. Id. at 23. Based on the Coud understanding dfis argument,
Petitioner suggesthatthere was no psychological harm to the viciind this
should factor into the Cousg review ofPetitioners life sentence As Petitioner
elaborates‘[w]hile the victim's unawareness is not a defense to the charge of
child molestation (nor should it be), a court must be able to consider this in
deciding what sentence should be appropriale.’at 24. Petitioner contends that,
in “sexual cases” such as this one, “[tlhe psychological harm to the victim is a
central factor in the eighth amendment analysés.’at 23.

The Courtis unpersuaded by Petitiohgargument thathe victims alleged
“unawarenesof his conductsomehav rendes hislife sentence grossly
disproportionate to thgravity of his most recent offense and criminal history
Petitioner was convicted of$t-degree child molestatip@amost serious and
violent offense. The gravity of the offensengensified in this case by the tabat
the victim was only fiveyearsold at the time of the incident. Petitioner had a
prior conviction for attempted firgstegree child molestation. Despite the prior
conviction, Petitioner failed to refornPetitiorer s conduct being arguably less
egregious than others who have been charged under this statute does not abs

him of the consequences of his actioifiis is not “the rare case in which a
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threshold comparison of the crime committed and the sentenpesed leads to
an inference of gross disproportionalityNorris, 622 F.3d at 1296 (quoting
Harmelin, 501 U.S. at 1005). Thus, the Court concludes that Petitsosentence
Is not disproportionate to his crimes and recidivighacordingly, Petitionets
gross disproportionality claim is denied.

V. Certificate of Appealability

A petitioner seeking postonviction relief under § 2254 may appeal a
district courts dismissal of his federal habeas petition only after obtaining a
certificate of appealability (GA) from a district or circuit judgeA COA may
iIssue only where a petitioner has made “a substantial showing of the denial of
constitutional right.”See28 U.S.C. § 2253(c)(3)A petitioner satisfies this
standardby demonstrating that jurists of reason could disagree with the district
courts resolution of his constitutional claims or that jurists could conclude the
issues presented are adequate to deserve encouragement to proceed further.”
Miller-El v. Cockrel] 537 U.S. 322, 327 (2008)itation omitted)

Petitioneris not entitled to a COA because he has not demonstrated that
jurists of reason could disagree with tBeurt s resolution of his constitutional
claims or could onclude tlatanyissue deserves encouragement to praceed
I

I
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ACCORDINGLY, IT ISORDERED:

1. Petitionets Writ of Habeas Corpus, ECF NQ.is DENIED.

2. Any appeal taken by Petitioner of this matter would not be taken in good
faith as he fails to make a substantial showing of the denial of a
constitutional right.Accordingly, acertificate of appealability IDPENIED.
The District Court Executive is diresad to enter this Ordend Judgment

accordingly furnish copies tehe parties, an@L OSE the file.
DATED April 10, 2019
il

THOMAS O. RICE
ChiefUnited States District Judge
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