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Omak School District et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CHRIS NEESE BLACKMAN
NO. 2:18CV-0338TOR
Plaintiff,
ORDERGRANTING IN PART AND
V. DENYING IN PART DEFENDANT
SWANSON'SMOTION TO DISMISS
OMAK SCHOOL DISTRICT, and
KENNETH ERIK SWANSON

Defendats.

Doc. 15

BEFORE THE COURTs Defendant Erik Swanson’s Motion to Dismiss
Under Rulel2(b)(6)(ECF No. 2). Thismatterwassubmittedwithoutoral
argument The Court has reviewed the record and files herein, and is fully
informed. For the reasons discussed beldgfendant Motion to Dismiss (ECF
No. 12) isGRANTED in part and DENIED in part.

BACKGROUND
OnOctober 29, 2018 laintiff ChrisNeeseBlackmanfiled this Complaint

against Defendants Omak School Dist(t€istrict”) and Dr. Kenneth Erik
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Swansor(“Defendant Swanson”)ECF No. 1. Plaintiff allegeshe was
wrongfully terminated in violation of state and federal lad. at I 25. As
compensation for her injurieBJaintiff seels economic and neeconomic
damagesas well as exemplary damages, punitive damages and general damag
relating to emotional distress and mental anguidhat 24.

In the instant motiorDefendant Swanson moves to dismiss sewdral
Plaintiffs’ claimsunder Federal Rule of Civil Procedure 12(b)(ECF No. 2.
Plaintiff filed a respnse to Defendant Swansemotion to dismiss ECF No. B.

FACTS

The following facts ardrawn from Plaintiffs Complaint and are accepted
as true for purposes of the instant mowoty. Bell Atl. Corp. v. Twomb|y550
U.S. 544, 556 (2007)On April 27, 2016, Plaintiff enterddto a certificated
employee contract with the District. ECF No. 1 at 3, {3 District hired
Plaintiff for the position of Principal of Omak Middle School, commencing July ]
2016. Id. Thisaction revolves around events that occurred durin@@i&2018
school yearwhich ultimatelyresulted inPlaintiff being terminatedtfom her
position as Principal ddmak Middle School on November 30, Z01d. at § 25.

On or about October 26, 2017, Plaintiff informed Defendant Swanson tha
the District was illegally utilizing its ASB funddd. at § 19. Upon hearing this

information, Defendant Swanson allegedly responded, “Oh shit. That’'s going td
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a mess.”ld. Then, in early November 2017, an administrative team meeting w:
heldwith Plaintiff, Defendant Swanson, and several other district leadt®rat

20. At the meeting, Plaintiff led a discussion and informed everyone at the
meeting that the District had failed to pay certain classified staff overtime wage
and that many classified staff were working in excess of forty hours per week
without owertime compensationd. at § 21. Defendant Swanson allegedly
responded that the District could not afford to pay the classified staff oveltime.
at f 22. Plaintiff objected to Defendant Swanson’s position, again reiterated th
the District was vitatingthewage law, and told Defendant Swanson that she
could not stand by while the District did slal. at § 3. Additionally, Plaintiff and
other building leaders were advised by the District and Defendant Swaintbenr
intent to keep ASB auditoewvay from the building and the District Officéd. at

1 24. Plaintiff alsoobjected to this scheméd.

On November 30, 2017, the Distrantd Defendant Swanseoerminated
Plaintiff allegedlywithout cause from her position as Principal of Omak Maddl
School. Id. at 1 25-26. Plaintiff asserts that hgrerformancet the time of her
terminationwas satisfactory, and she was well respected by her peers, teacher
staff and the students at Omak Middle Schddl.at | 1415. However, prior to
her £rmination, Plaintiff disclosed to the District and Defendant Swanson that S

was experiencing mental health problems relating to her job as principal and w
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under a doctor’s cardd. at I 25.According to Plaintiff, armed with knowledge
of her disability and whistleblowing conduct, the District and Defendant Swanst
proceeded tterminateherfrom herpositionas Principal of Omak Middle School

Id. at 7 26.

Following Plaintiff’'s termination, Defendant Swanson announced to District

employees, students, parents and the community “at a public (staff) meeting” tl
Plaintiff had resigned due to medical reasdids.at § 27. Shortlyhereafterthe
District andDefendant Swansanformedthe Omak Chroniclandthe Wenatchee
World Newspapeabout Plaintiff's alleged resignationd. at  28. The
Defendants also issued additional notifications to District employees and the
school communityhat Plaintiff had resigned for medical reasolts. Plaintiff
maintains that she did not voluntarily resign, nor did she authorize the District ¢
Defendant Swanson to disclose health related information about Plaintiff to
anyone.ld. at { 29.

On or about April 9, 2018, Plaintiff applied and interviewed for an
elementaryschoolprincipal position with the Pendleton School Distritd. at
30. Plaintiff alleges that Omak School District staff disclosed prejudicial
information about Plaintiff regarding her employment with the Distwbich

resulted in Plaintiff not getting the jold. at § 31. Plaintiff claims she was rankeq
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first out of the three candidates las not selected for the position as a result of
the District’'s negative portrayal of her employmelak. at § 32.

On March 10, 2018, the District sent a letter to Plaintiff in which it offere
Plaintiff a lower paying jobld. at § 33. Plaintiff maintains that the job offer was
sham, as Defendants knew Plaintiff had moved out of thek@mes and made the
offer only after learning that Plaintiff had retained counsel and would be making
claims against the Districtd. at {1 3334.

DISCUSSION
l. Motion to Dismiss

Under Federal Rule of Civil Procedure 8(a)(2), a complaint must contain
only “a short and plain statement of relief showing that the pleader is entitled tg
relief.” Fed. R. Civ. P. 8(a)(2)Federal Rule of Civil Procedure 12(b)(6) provides
that a defendant may move to dismiss the complaint for “failure to state a claim
upon whid relief can be granted.” Fed. R. Civ. P. 12(b)(6). When evaluating a
complaint under Rule 12(b)(6), courts must “accept the allegations in the
complaint as true, and draw all reasonable factual inferences in favor of the
plaintiff.” Conley v. Gibson355 U.S. 41, 4516 (1957). And, notwithstanding
Rule 8(a)(2), the Supreme Court has specified that pleadings which merely offé
“labels and conclusions,” “a formulaic recitation of the elements of a cause of

action,” or “naked assertions devoid of furtfemectual enhancements” are not
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sufficient. Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 5557 (2007)). Thus, while “detailed factual allegations
are not required, “to survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to state a claim to relief that islelaus
on its face.” Id. (quotingTwombly 550 U.S. at 570).

In her Complaint, Plaintiff assertise followingeleven claims&gainst the
District and Defendant Swanson: {d/yongful Discharge irViolation of Public
Policy; (2) WashingtorRCW 49.46.100 and FLSRetaliation;(3) Wrongful
DischargeBasedUponBreach ofPromise; (4)Violation ProceduraDue Process
Section1983; (5)Violation of First AmendmenRights (6) Breach ofContract;

(7) Disability Discrimination under RCW 49.68t seq and the intentional torts of
(8) Invasion ofPrivacy, (9)FalseLight, (10)Defamation, and (11Blacklisting.
ECF No. 1 at 24.

In the pending motion to dismiss, Defendant Swanson moves the Court t
dismiss all of Plaintiff’'s claims apart frohrer procedural due procestaim. ECF
No. 12 at 1. In her response to Defendant Swanson’s motion, Plaintiff concedg
thatfive of the eleven claims-Cause of Action No6 (Breach ofContract) and
Cause of Action Nos8-11 (Intentional Torts of Invasion of Privacy, False Light,
Defamation, and Blacklisting—are not lodged against Defendant Swand6GF

No. 13 at 17 (“As a point of clarification, Ms. Blackman is only asserting her
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breach of contract, false light, defamation, blacklisting, and invasion of privacy

claims against Omak School District. She is not asserting those claims against

Defendant Swanson.”). Accordingly, only five of the eleven claims asserted in
Plaintiff's Complaint areurrentlyat issue in this motionThe Courtdiscusses
each claimn turnbelow.

1. Wrongful Dischargein Violation of Public Policy

First, regarding Plaintiff's wrongful discharge in violation of public policy
claim, Defendant Swanson moves the Court to dismissldiia becausehetort
can only beasserted against an employer, not an employee of the emikeyer
Defendant Swanson. ECF No. 12 atiBresponseplaintiff observes that
Defendant Swanson fails to cite a single Washington case or statute to support
argument, instead relying exclusively on federal case law. ECF No. 13 at 4.
Plaintiff assertshatherwrongful discharge claim is based on Washington tort lay
which permits individual liabilitywhen an employee claims to have been
discharged in violation of established public policy.

Wrongful discharge in violation of public policy is an intentionat &ord an
exception to the general principle that absent a definite contract, employees ar
terminable atvill. Havens v. C&D Plastics, Incl124Wash2d 158, 177 (1994).

To establish a claim of wrongful discharge on public policy grounds, the

complainingemployeemust satisfy four element§(1) the existence of ‘@lear
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public policy (clarity element) (2) whether discouraging the conduct in which
[the employee] engaged would jeopardize the public pofjegpardy element)
(3) whether thepublic-policy-linked conduct caused the dismisgabhusation
element)and (4) whether the employer &ble to offer an overriding justification
for the dismissal(absence of justification elemerit)Rose v. Anderson Hay and
Grain Co, 184Wash2d 268, 277 (2015) (quotin@ardner v. Loomis Armored,
Inc., 128Wash2d 931 941(1996). The Washington Supreme Court has
recognized four scenarios that will potentially expose an employer to liability: “(
when employees are fired for refusing to commit an illegal act, (2) when
employees are fired for performing a public duty or obligation, such as serving
duty, (3) when employees are fired for exercising a legal right or privilege, such
filing workers’ compensation claims, and (4) when employees are fired in
retaliation for reporting employer misconduct, i.e., whistle blowird.”at287.

In her Complaint, Plaintiff assertisat she was fired in retaliatidor
engaging in protected activity as a whistleblowee., reporting thenisuse of
ASB funds, objecting to keeping ASB auditors away from school buildings and
District Office, and objecting to the District and Defendant Swanson’s refusal td
pay certain classified staff overtime wages. ECF No. 1 at THére is no dispe
between the parties thauese facts fall directly within the realm of wrongful

discharge in violation of public poliaynder the fourth scenario described above
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The only disputed issue is whether Washington law permits Plaintiff to pursue {
wrongful discharge claim against individual supervisors, such as Defendant
Swansonthe Superintendent of the Omak School District

The parties have not identified a single case where the Washington Supr
Court squarely addressed whethetaam forwrongful dischargagainstpublic
policy can be brought against an individsapervisor Based on th€ourt’s
reviewof relevant Washington precedent, it appears that the Washington Suprg
Court has not yet resolved whether supervisors céreldepersonally liable for
this tort. The Court can, howevepredict how the Washington Supreme Court
would ruleif presented with the issuén Washington,he wrongful discharge
against public policy tort was first recognized to prevent employers from utilizin
the employee awill doctrine to subvert public policyThompsorv. St. Regis

Paper Co, 102Wash2d 219,231 (1984) In adopting the doctrine, the

Washington Supreme Court declared that it was recognizing “a cause of action i

tort for wrongful discharge if the discharge of the employee contravenes a clea|
mandate of public policy.ld. at 232. Thus, heprimary purpos underlying the
tort is to prevent the frustration of “a clear manifestation of public polity.’at
231. TheWashington Supreme Courasalso reiterated thadkbe doctrineis “a
means of encouraging both employers and employees to follow the Rose’

184 Wasd at 275.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT
SWANSON'S MOTION TO DISMISS 9

his

eme

eme

g




1C

11

12

13

14

15

16

17

18

18

20

The Court concludes that the purpose of the wrongful discharge tort
namely, the deterrence of discharge in violation of public pelisybest served if
individual employees, particularly those in a position of power, are heddmaly
liable forconductthat violategublic policy andeffectuatesanother employee’s
termination. In a wrongful discharge case, the tortious act is not the discharge
itself; rather, the discharge becomes tortious by virtue of the wrongful reasons
behnd it. As such, where those tortious reasons arise from the unlawful action
the individual effecting the discharge, he or she should share in liability.

Thus, Dr purposes of the pending motion, beurtassumeshat, were the
WashingtonrSupreme Court to directly address this issue, it would find that
wrongful discharge against public policy claims by an employee are cognizable
against the employer and against individual supervisors or managers who
participated in the wrongful firing of éhemployeé. Accordingly,at this timethe
Court denies Defendant Swanson’s Motion to Dismiss insofar as it relates to
Plaintiff's wrongful discharge in violation of public policy claim.

I

I

1 This ruling does not preclude the Court from later certifying this issue to t

Washington Supreme Court, if that becomesessary.
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2. Retaliation under RCW 49.46.100 and the FL SA

Next, DefendanBwansonargues thalPlaintiff fails to state a claim for
retaliation undeeitherWashington’s Minimum Wage Act (“MWA”) or the Fair
Labor Standards Act (“FLSA”)Regarding Plaintiff's state law retaliation claim,
Defendant Swanson asserts that Plaist@fomplaint does not contasufficient
facts to suppoiindividual liability becausélaintiff has only “alleged that the
District — not Dr. Swansor fired her.” ECF No. 12 at 4As for Plaintiff's FLSA
retaliation claim Defendant argudbatPlaintiff Complaint does not “set forth
facts to permit the Court to infer that Dr. Swanson exercised control over the
nature and structure of the employment relationship or economic control over t
relationship” ECF No. 12 at 6. The Courhds neither arguent convincing.

Beginning withPlaintiff's state lawclaim, the MWA's anttretaliation
provision, RCW 49.46.1(R), provides that “[a]Jny employer who discharges or ir|
any other manner discriminates against any employee because such employe¢
made any emplaint to his or her employer . . . that the employer has violated ar
provision of this chapter . . . shall be deemed in violation of this chapter The.”
MWA defines “employer” as “any individual, partnership, association,
corporation, businessust, or any person or group of persons acting directly or
indirectly in the interest of an employer in relation to an employee.” RCW

49.46.010(4).Based on thistatutory languagehe MWA provides personal
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liability for individualsacting in the interest @&nemployerfor retaliation under
RCW 49.46.100.

Here,Defendant Swansaoes not contesthetherindividual liability exists
underRCW 49.46.100contrary to Plaintiff's contentionsSeeECF No. 13 at 5
(Plaintiff arguing tha“Defendant cites no authority for its proposition Mr.
Swanson cannot be held individually liable under Ms. Blackman’s RCW 49.46.
retaliation claim.”). Instead, Defendamngesthe Court to dismisBlaintiff's state
law retaliationclaim becauséhe Complaint fails to state sufficient faatslating to
Defendant Swanson’s alleged conduct in retaliating against Plaifbé Court
declines to do soln her ComplaintPlaintiff alleges thashecomplained to

Defendant Swanson that the District was violating overtime laws, Plaintiff

informed Defendant Swanson that she would not sit by while the District violate

the law, and the District and Defendant Swanson fired Plaintiff in retaliation for
her oppositional activity. ECF No. 1 at 11 26;54 Given the liberal pleading
standards, Plaintiff's allegations raise the inference that Plaintiff was discharge
for complaining to Defendant Swanson that the District was violating the MWA!
overtime provisions DefendantSwansorhas thus failed to demonstrakat
dismissalof this claimis proper.

Turning toPlaintiff's FLSA retaliationclaim, 8 215(a)(3)of the FLSA

makes it unlawful “for any person . . . to discharge or in any other manner
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discriminate against any employee because such employee has filed a complajint . .

. under or related to this chapte29U.S.C. § 215(a)(3)The FLSA defines the
term “person” to includéan individual.” 29 U.S.C. 8§ 203(a)Section 216(b) in
turn creates a private right of action against any “employer” who violates sectig
215(a)(3); andhe FLSA defines “employer” to include “any person acting directl
or indirectly in the interest of an employer in relation to an employ2@.U.S.C.

88 216(b)203().

Defendant Swansagorimarily argueghat“Plaintiff’'s complaint did not set

forth facts to permit the Court to infer that Dr. Swanson exercised control over {

nature and structure of the employment relationship or economic control over t
relation$ip,” as required to establish individual liability for retaliatiomder the
FLSA. ECF No. 12 at 6. However, as Plaintiff notes, the Ninth Cireaéntly
rejected théeconomic control” test as means to determine who may be held lia
for retaliation ECF No. 13 at&. In Arias, the Ninth Circuitdeclined to use the
“economic control” or “economic realities” tests to determiabkility for

retaliation under the FLSAArias v. Raimonda860 F.3d 1185, 11890 (9th Cir.
2017). Instead, relying on the plain language of the-egtliation provision,

which prohibits “any persor=not just an actual employefrom engaging in
retaliatory conductthe Arias court Feld thatCongress meant “textend section

215(a)(3)s reachbeyond actual employetsid. at 119192. In light of Arias,
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Defendant Swanson’s arguments supporting dismegsditile Like her state law
retaliation claimPlaintiff's FLSA retaliationcause of actiosurvives Defendant
Swanson’s motion to dismiss.

3. Wrongful Discharge Based Upon Breach of Promise

Next, Defendant arguehat“[a] claim for breach of promise of specific

treatment in specific situations (STSS) can only be brought against an employe

notagainst another employee of the employer.” ECF No. 128atPiaintiff
assertghatin Brown v. Scott Paper Worldwide, C@43Wash2d 349, 363
(2001),the Washington Supreme Cowetognizedndividud liability on a breach
of promise claimf accompaied bya claim under the Washington Law Against
Discrimination (“WLAD”), RCW 49.60et seq ECF No. 13 at 7. As such,
Plaintiff maintainsthat herbreach of promise claim against Defendant Swanson
proper

UnderWashingtorlaw, promises of specific treatment in specific situations
contained in an employee manual or handbook issued by an employer to its
employees may, in appropriate situations, obligate the employer to act in
accordance with those promisdgan employer creas an atmosphere of job
security and fair treatment with promises of specific treatment in specific situati
and an employee is induced thereby to remain on the job and not actively seek

other employment, those promises are enforceable componentsaifloyment
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relationship. Thompson102Wash2d at 230. A specific treatment claim is not a
species of express or implied contract, but instead is based on a justifiable reliz
theory. DePhillips v. Zolt Const. Co., Incl36Wash2d 26, 34 (1998).To prevail
on a claim for specific treatment in specific situatiaslaintiff mustprove:(1) a
promise of specific treatment in a specific situation; (2) justifiable reliance on th
promise by the employee; and (3) a breach of the promise by the employer
Bulman v. Safeway, Indd44Wash2d 335, 344 (2001).

In her Complaint, Plaintiff asserts that “[t|he District had written policies
and procedures that contained enforceable promises that Dr. Blackman as a
certificatedadministrator/employee could only be discharged for cause, and wa
entitled to pretermination notice in writing,” and that Plaintiff was also entitled tg
notice of her appeal rights and the appeal process. ECF No. 1 at 1 56, 58.
Plaintiff argues thathie notice provisions and rights contained in the District’s
written policies and proceduramountto promises of specific treatment in
specific situationsind, “[a]s a result of the District’s failure to follow the
enforceable promises set forth in the District’s policies and procedures those
promises of specific treatment were breachdd. at § 57.Defendant Swanson
argues that he cannot beld indivdually liable for this claim as “[a]lny promises
made in the policies and procedures were made by the District and not by Dr.

Swanson.” ECF No. 12 at 8.
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While Plaintiff's claim may stand against the District, the Court agrees wit
Defendant Swanson that this claim should be dismissed insofar as it refatas to
in his individual capacity Significantly, Plaintiff has noestablished that a cause
of action for breach of promise of specific treatment in specific situations permi
individual liability. Plaintiff exclusively relies oBrownto support her individual
liability argument, but th8rowndecision has no bearing on her argument; while
Brownrecognized individual liability for acts of employment discrimination undeg
the WLAD, theBrowndecision dd not involve or address the issue of individual
liability for a claim of promises of specific treatment in specific situations. 143
Wash2d at 35960. Moreover,Plaintiff does not allege that any of the specific
promises at issue hera.e., thatcertificated employees could only be discharged
for cause and were entitled to giggmination notice in writing-were made by
Defendant Swanson. Rather, all of the alleged promises were made by the Dig
alone. Eecausehe tort isbased on justifiableeliance, it follows that thenly
employer who makes ttalegedly enforceablpromises should remain on the
hook for purposes of liabilityAccordingly, the Court grants Defendant Swanson
Motion to Dismiss insofar as it relates to Plaintiff's wrongfischarge baskupon
breach of promise claim.

I

I
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4. First Amendment Retaliation Claim

DefendanSwansorargueghat Plaintiff fails to state a claim féirst
Amendment retaliation because her “allegations are insufficient to plausibly sh
that she acted as a private citizen rather than a public employee.” ECF No. 12
Defendant asserts that Plaintiff's report to Defendant Swanson that ASB funds
were being misused and that the District was violating wage laws was fulfilling
professional dutiesld. at 11. In respons®]aintiff arguegshat her speech
regarding the illegal use of ASB funds was of public interest and outside her jo
duties as Principal of Omak Middle School because “[i]llegal use of ASB funds
attempts to cover up thkegal use of ASB funds, and ngrayment of overtime
compensation” are matters of inherent public concern. ECF No. 1B2at 8

“[A] governmental employer may impose certain restraints on the speech
its employees, restraints that would be unconstitutional if applied to the general
public.” City of San Diego v. Rp&43 U.S. 77, 80 (2004). Tetermine whether
a public employee has alleged a violation of her First Amendment rights as a r¢
of government retaliation for her speettte Court consids whether (1) the
plaintiff spoke on a matter of public concern; (2) the plaintiff spoke as a private
citizen or public employee; (3) the plaintiff's protected speech was a substantig
motivating factor in the adverse employment action; (4) the state had an adeqU

justification for treating the employee differently from other members of the
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general public; and (5) the state would have taken the adverse employment ac
even absent the protected speeChairmont v. Sound Mental Hea|tb32 F.3d
10917, 1103 (9th Cir. 2011)The plaintiff bears the burden of proof on the first
three areas of inquiry, but the burden shifts to the government to prove the last

Id.

Here Defendant Swansamsserts that “Plaintiff's allegations are insufficient

to plausibly show that she acted as a private citizen rather than a public employ
ECF No. 12 at 9. In Defendant’s view, “Plaintiff's report to Dr. Swanson that A}
funds were being misused and that the District was violating wage laws was
fulfilling her professional dutiéstherefore, Plaintiff was conclusivegpeaking as
a public employee, not a private citizeld. at11l. The Court disagrees.

The Ninth Circuit has consistently recognized the misuse of public funds,
wastefulness, and inefficiency in managing and operating government entities
matters of public concefor purposes of First Amendment retaliatiddeyser v.
Sacramento City Unified School Dis265 F.3d 741, 747 (9th Cir. 2001) (quoting
Roth v. Veteran’'s Admin856 F2d 1401, 1405 (9th Cir. 1988)n her Complaint,
Plaintiff specifically alleged that she leveled charges of misuse of ASB funds
against the District and, after raising these public concerns, Plaintiff was
subsequently notified of her termination. ECF No. 1 at §§87Given the liberal

pleading standards, the Court finds that Plaintiff's allegations raise the infereng
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that her speech was constitutionally protected and a motivating factor behind h
termination.
Alternatively, Defendant Swanson agguthat he is entitled to qualified

immunity on Plaintiff'sFirst Amendment retaliation clailmecause[t]here is no

pre-existing law that would put Dr. Swanson on notice that Plaintiff's complaints

about misuse of ASB funds or failing to pay overtime would somehow trigger a
First Amendment violatioh ECF No. 12 at 13According to 2fendant

Swanson, “[t]he claimed violations were not so clearly established that every
reasonable superintendent would know that Plaintiff's First Amendment rights
were beingviolated.” Id. However, in 2017, “both the constitutional protection o
employee speech and a First Amendment cause of action for retaliation againg
protected speech were clearly establishétbszalterv. City of Salem320 F.3d
968, 989 (9th Cir. 2003). Moreover, as early as 2001, the Ninth Circuit held tha
employee speech made to a public audience regarding misuse of funds was
protected by the First Amendmen€eyser v. Sacramento City Unified School
District, 265 F.3d741,745, 74748 (9th Cir. 2001). Thus, at the time of the
alleged First Amendment violations in this case, relevant legal precedents wers¢
sufficiently specific to put Defendant Swanson on notice that his actions were
potentially unconstitutional. Defendant Swanson is therefore not entitled to

gualified immunity.
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Accordingly, the Court denies Defendant Swanson’s Motion to Dismiss
insofar as it relates to Plaintiff's First Amendment retaliation claim.
5. Disability Discrimination under RCW 49.60

Finally, DefendantSwansorargueghat Plaintiff's Complaint “does not set

forth facts that plausibly allow the Court to draw a reasonable inference that Dr.

Swanson is liable for disability discrimination or retaliatiomider the WLAD
ECF No. 12 at 15.Specificall, Defendant Swanson argues that “Plaintiff did not
allege facts describing the extent of her anxiety and depression, how her ‘ment
health problems’ substantially limited her ability to perform her job or that she
requested any type of accommodatiotd’ at 14.

The WLAD prohibits an employer from discharging any employee “becauy

of . . . the presence of any sensory, mental, or physical disability.” RCW

49.60.180(2). Under RCW 49.60.180, a disabled employee has a cause of acti

for at least two different types of discrimination. The employee may allege faily
to accommodate where the employer failed to take steps “reasonably necessa
accommodate the employee’s conditiodane Doe v. Boeind.21Wash2d 8, 17
(1993). The employee may also file a disparate treatment claim if the employe
discriminated against the employee because of the employee’s con&itedrh.v.
Foodmaker, InG.152Wash2d 138, 145 (2004). To establish a prima facie case

failure to reasonably accommodate a disability, a plaintiff must shoylthsihe
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had a sensory, mental, or physical abnormality that substantially limited her ab
to perform the job; (23hewasqualified to perform the job; (3hegave the
employer notice of the abnormality and its substantial limitations; and (4) upon
notice, the employer failed to affirmatively adopt measures available to it and
medically necessary to accommodate the abnormadtityln a disparate treatment
discrimination case, the employee bears the burden of establishing that she (1
protected class (disabled), (2) was discharged(3) was doing satisfactory wark
Mikkelsen v. Public Utility District No. 1 of Kittitas Couny89Wash2d 516,
527-28 (2017).

In her Complaint, Plaintiff alleges that she is a member of a protected cla
based on her disability, she was terminated by the District and Defendant Swa
after they learned of her mental health problems, and she was satisfactorily
performing her job duties at the time of her terminatioG@FE&o. 1 at 1 9901.
The Court finds that Plaintiff has sufficiently pleaded a cause of action for
disparate treatment under the WLAD.

Plaintiff also maintains that, after receiving notice of her disability, “the
District and Dr. Swanson failed to accommodate Dr. Blackman by engaging in
interactive procesand therefore is in violation of the lawlt. at § 102 (emphasis
in original). Unlike her disparate treatment claim, the Cfois that Plaintiff’s

failure to accommodate allegations are of the type wholly inadequate under
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Twomblyandigbal. Other than conclusory statements containedsmgle
paragraph of her Complaint, none of the elements of this cause of action have
properly pleaded with short, plain statements of fact.

Federal Rule of Civil Procedure 15(a), leave to amend a party’s pleading
“should [be] freely give[n] . . . when jtise so requires,” because the purpose of
the rule is “to facilitate decision on the merits, rather than on the pleadings or
technicalities.” Novak v. United Stateg95 F.3d 1012, 1020 (9th Cir. 2015)
(citation omitted). Here, the Court grants Plaidgtive to amend her pleadings to
clarify her failure to accommodate claim.

ACCORDINGLY, IT ISHEREBY ORDERED:
1. Defendants’ Motion to DismigeCF No.11)is GRANTED in part and
DENIED in part.
2. Plaintiff is granted leave to ameierComplaint regeding her failure to
accommodate claimPlaintiff shall file an Amended Complaintithin
14 days of this Order.

The District Court Executivis directed to enter this Order afuuinish
copies to counsel

DATED June 6, 2019

AT AP

THOMAS O. RICE
ChiefUnited States District Judge
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