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tels Franchising Inc v. Polselli

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RED LION HOTELS
FRANCHISING, INC, NO. 2:19-CV-0082TOR

Plaintiff, ORDER DENYING MOTION TO
QUASH; DISMISS
V.

REMO POLSELL|

Defendanh

Doc. 11

BEFORE THE COURT i®efendant Remo Polselli’'s Motion to Quash
Service of Process and to Dismiss for Lack of Personal Jurisdiction (ECF No. 1
The matter was submitted for consideration without oral argument. The Court
reviewed the record and files herein, and is fully informed. For the reasons

discussed below, the Motion (ECF No. 7dlenied.
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DISCUSSION

Defendant Remo Polselli moves the Court to “quash the service of proce
purportedly served on Remo Polselli and to dismiss the action” pursuant to Feq
Rule of Civil Procedure 12(b)(5).

Pursuant to Federal Rule of Civil Procedu(e)4the plaintiff is responsible
for serving asummons and complaint within the time allowedRje 4(m)
Service can be made by “[8] person who is at least 18 years old and matrty”.
Fed. R. Civ. P. 4(c). Rule 4(e) provides that service upon an individual may be
completed by: (1)following state law for serving a summons in an action broug
in courts of general jurisdiction in the state where the district court is located or|
where service is matlg2) “delivering a copy of the summons and of the
complaint to the individual pessally’; (3) “leaving a copy of each at the
individual's dwelling or usual place of abode with someone of suitable age and
discretion who resides théreor (4) “delivering a copy of each to an agent

authorized by appointment or by law to receseevice of process.A person can

5S

leral

have more than one dwelling house or usual place of abode for purpose of Rule 4.

Stars Desert Inn Hotel & Country Club, Inc. v. Hwan5 F.3d 521, 524 (9th
Cir. 1997)(citing National Dev. Co. v. Triad Holding Cor@30 F.2d 253, 257 (2d

Cir. 1991).

ORDERDENYING MOTION TO QUASH; DISMISS- 2



https://www.law.cornell.edu/rules/frcp/rule_4#rule_4_m

1C

11

12

13

14

15

16

17

18

18

20

The Couts “decision regarding the sufficiency of service of protisss
reviewed foran abuse of discretiorRio Properties, Inc. v. Rio Ifitinterlink, 284
F.3d 1007, 1014 (9th Cir. 2002)

Defendant entireargument is that service was not proper because “Plain

attempted service at one [or] more locations in the State of California, rather tha

Polselli's ‘dwelling house or usual abode’the State of Michigan ‘or with
someone who resides there.” ECF No. 7 aFbst, Defendant notes that
“Plaintiff issued a Summons to Romeo Polseldit Remo Polselli, at 384 Forest
Avenue, Suite 26, Laguna Beach, CA 92561 and 21 Shell Beach, Newport Cog
CA 92657 ECF No. 7 at 2 (emphasis in original). Accoglto Defendanthe
“is without knowledge wheth¢f Plaintiff attempted service at either location.
ECF No. 7 at 2.SecondDefendantassertghat “service was attempted . . . at5
Coral Ridge Newport Coast, CA 92567, but was rejected by Hana Karcho,
Polselli's wife,who advised the process septhat Polselli was not present at the
time.” ECF No. 7 at 2.

Notably, as Plaintiff poirgtout in its Response, Defendant does not include
an affidavit supporting their claimgzurther,Defendantoes not provide any
further explanation as to why the California locations were not profnar, thtan

his contention that his usual place of abode Michigan.
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Plaintiff filed a Response (ECF No. 8) detailitgnumerous attempts to
serve Defendant. Plaintiff explains that Polselli provided the Shell Beach addrs
to Red Lion and agreed that ‘[a]ny notices, requests and demands’ made unde
Guarantee should be sent to the Shell Beach address.” ECF No. $titiff
asserts that it madeéverattempts to personally serve Mr. Polselli at the Shell
Beach address from April 8 through April 27, 2019” but “[tlhe Shell Beach addr
was unoccupiedach time.” ECF No. 8 at 3.

Plaintiff also represents that it “attempted to personally serve Mr. Polselli
an address discovered for him in Michigan[,]” but the process server was told g
security guard at the address that Mr. Polselli “sold that home several years pr
ECF Nb. 8 at 3. The “process server then contacted Hanna Polselli, Mr. Polsell
wife, by telephone and left her a number of voice messages.” ECF No. 8 at 3.
“Mr. Polselli then called the process server himself, inquired about the case, ar
told the processerver that he would contact his attorneys to find out which
attorney would be handling this matter and where to serve the docume6is
No. 8 at 3. “The process server attempted to contact Mr. Polsellifaiaming
that conversation, but Mr. Polselli never responded with instructiongiere to
effectuate service.” ECF No. 8 at 3.

According to Plaintiff, it “discovered the address at . . . 5 Coral Ridge,

Newport Coast, CA 92657”, which is owned by Mr. Polselli’'s comp@mgigua
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Investments, LLE ECF No. 8 at 3Red Lion hired a process server to attempt
personal service at the Coral Ridge address on May 30, 2019. ECF No. 8 at4
“When he arrived, the process server noticed two vehicles with Michigan licens
plates in the drivewayy ECF No.8 at 4. According to Plaintiff, “[tfjese vehicles
were being leased by Paciftnast Leasing, Inc.[,]” which is “another company
owned by Mr. Polselli.” ECF No. 8 at 4The process server personally spoke
with Ms. Polselli, who identified herself as Mr. Polselli’'s wife” and “told the
process server that her husband was not home.” According to Plaintiff, “Ms.
Polselli then agreed+eand did—accept service on behalf of Mr. Polselli.”

According to Plaintiff, “Mr. Polselli receives mail at the Coral Radgldress
and his name is on the utilities”. ECF No. 8 & Plaintiff asserts Mr. Polselli
“was actually staying” at the Coral Ridge dwelling “when Ms. Polselli accepted
service on his behalf . . ..” ECF No. 8 atlater, “Ms. Polselli mailed the
summons and complaint to Summit Law Group, writing on the summons that tt
documents were ‘served to [her] in error.” ECF No. 8 at®he Coral Ridge
address was listed as the return address.” ECF No. 8 at 4.

Plaintiff has presented sufficient indicia that the Coral Ridge residence ig

one of Defendants’ “usual place of abode.” As noted above, Mr. Polselli receiV
mail at the house and owns the property though his business; there were two g

leased to another one of Mr. Polselli’'s company at the location; the return addr
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for the letter tcSummit Law Group identified Coral Ridge; and Mr. Polseli's wife
was present at the dwellingho said Mr. Polselli is not “home” at that tipraut
agreed te—and did—accept service on behalf of Mr. Polselli.

The Court finds that Plaintiffs have presented sufficient evidence to rebut
Defendant’s unsupported claim that his only usual place of abode is in the Stat
Michigan. Service has been effeetied.

ACCORDINGLY, IT ISHEREBY ORDERED:

Defendant Remo Polselli’'s Motion to Quash Serat@rocess and to
Dismiss for Lack of Personal Jurisdiction (ECF Nois@)ENIED.

The District Court Executivis directed to enter this Order afuuinish
copies to counsel

DATED October 2, 2019

A, W 2
T ' O_ /C{U?

" THOMAS O. RICE
ChiefUnited States District Judge
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