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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RED LION HOTELS

FRANCHISING, INC, NO. 2:20-CV-0151-TOR
Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORPARTIAL DEFAULT
V. JUDGMENT

JOSEPH G. GILLESPIE ]I

Defendanh

BEFORE THE COURTis Plaintiff’'s Motion for PartialDefault Judgment
(ECF No.8). This matter was submittddr considerationwithout aal argument
The Court has reviewed the record and files herein, and is fully inforkmdhe
reasons discussed below, Plaintiff's Motion RartialDefault JudgmenECF No.
8) is GRANTED.
BACKGROUND
This case arises oaf personal guaranteemadeon contracts involving ten

hotel propertiesECF No. 1. OrApril 15, 2020, Plaintiff filed a complaint against
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Defendant for various breach of contract clairts On January 13, 2020
Defendantvas served wittthe summons and complaint. ECF Nb. OnJune 9
2020, Defendarttaving failed to answer, plead, or otherwise defend against the
complaint Plaintiff filed a Motion for Entry of DefaultECF No.5. That same
day, the Clerk of the Court entered the Order of Default. ECH.N@®nAugust

26, 2020, Plaintiff filed the instant Motion fétartialDefault Judgment. ECF No.
8.1 The factual allegationss set forth beloyarederivedfrom Plaintiff's motion
and supportingacumens. ECF Nos8-16.

Effective February 23, 2018, Plaintiff and Defendant entered into an
agreement wher@efendanpersonally guaranteed ten limited liability companies
(“LLC") performancsunder their respective Franchise License Agreement,
Property Improvement Plan (“PIP”) Notes, Omnibus Amendment to Loan
Documents, Key Money Note, Hotel Financing and Security Agreement, and
Brand Standard Equipment Note. ECF No. 8-4t BCF No. 9 at 19, T 37

A. Franchise License Agreements

Under the Franchise License Agreements, Plaintiff granted each LLC the

limited right to use Plaintiff's intellectual property in connection viidtel

1 The present motion excludes Plaintiff’'s claims for damages that remain

contingent and unliquidatecECF Nb. 8 at 12.
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operatios. ECF No. 8 at 4. In exchange, each LLC agreed to pay franchise
royalty, program, and reservation feed. Plaintiff personally guaranteed
obligations arising from the ten separate Franchise License Agreement for the
respective LLG. Id. at 5. Per these agreemems to nine of the LLGSlaintiff is
owed unpaid fees plus interest in the amount of $2,103,576.11 and liquidated
damages in the amount $3,706,819.54. ECF No. 8 at 16.

B. PIP Agreementsand Notes

Plaintiff disbursed loans to each LLC for hotel property improvemendsr
PIP Financing Agreements, secured by Pt&missoryNotesas amended bhe
Omnibus Amendmertb Loan Documents. ECF No. 8 at 5; ECF No. 3-@t 5
Under these Notes, interest began to accrue upon default at 18 percemuper a
on the PIP Financing Agreements and Promissory NatesEach LLC defaulted
by failing to make payments as required undePiENotes. Id. Plaintiff
advanced funds under four PIP Promissory Notegs Per these PIP Notes,
Plaintiff is owed $559,190.36 in principal and interest. ECF No. 8 at 17.

C. Key Money Notes

Plaintiff disbursed loans to each LLC, secured by Key Money Promissory
Notesas amended biyre Omnibus Amendment to Loan Documents. ECF No. 8
6; ECF No. 9 at 712. Upon the termination of an LLC’s Franchise License

Agreementeach LLCwasrequired to pay Plaintiff thEey Money Note’s

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
JUDGMENT~ 3

at




10

11

12

13

14

15

16

17

18

18

20

Case 2:20-cv-00151-TOR ECF No. 19 filed 10/15/20 PagelD.946 Page 4 of 16

principal balancelus the higher of 18 percent per annum and the maximum ratg
permissible under applicable lawd. Each LLC defaukd by failing to make
payments as required under the Key Money Noles Defendant personally
guaranteed obligations arising untleeten separate Key Money Notelsl. Per
these Key Money Notes, Plaintiff is owed $5,266,920.83 in principairecbst.
ECF No. 8 at 17.

D. Brand Standard Equipment Agreements and Notes

Plaintiff executed Hotel Improvement Financing and Security Agreements
with each LLGC also known as Brand Standard Equipment (“BSE”) loans, secursg
by BSE Promissory Notess amendgby the Omnibus Amendment to Loan
Documents ECF No. 8 at 6; ECF No. 9 at-18. Under these Agreements,
Plaintiff authorized loans to finance the hotel improvements controjiec¢h
LLC. Id. Each LLC defaulted by failing to make payments as required by the
BSE Promissory Notedd. at 67. Per the BSE Promissory Notes, the parties
agreed thaany actionwvould be governed by the laws of Washington and
Defendant submitted to exclusipgisdictionof the federal and state courts in
Washington. ECINo. 8 at 4. Additionally, Defendant agreed to reimburse
Plaintiff for all attorneys fees incurred in connection with collecting or enforcing
the BSENotes, including bankruptcy matterisl. Per these BSE Notes, Plaintiff

is owed $291,335.90 in principal and interest. ECF No. 8 at 17.
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E. Termination of Franchise License Agreement

On August 7, 2019, Plaintiff notified the ten LLCs that they had breached
obligations owed their respective Franchise License Agreements, PIP Promiss
Notes, BSE Agreements @iNotes, and Key Money Note&CF No. 8 at 7.0n

September 25, 2019, Plaintiff terminated Franchise License Agreements for fiv

the LLCs. Id. On November 22, 2019, Plaintiff terminated a Franchise Licensing

Agreement for one of the LLCdd. On June 23, 2020, Plaintiff terminated
Franchise Licensing Agreements for three of the LLIds.Plaintiff has not
terminated one remaining LLfLanchise agreemeftonnected to Red LioHotel
in Appleton, Wisconsin)as suchthe liquidated damaggsirsuant to that
agreement is not included in this present motion. ECF Nol1@. at

Following these terminations, Plaintiff clair$1,927,824.70 in damages
arising from Defendant’s breach of his guarantee associated with the hotel
properties, in additioto $171,362.07 in attorney'’s fees and costs. ECF No. 8 af

DISCUSSION

A. Jurisdiction

“When entry of judgment is sought against a party who has failed to plea
otherwise defend, a district court has an affirmative duty to look into its
jurisdiction oer both the subject matter and the partidsa.te Tuli, 172 F.3d 707,

712 (9th Cir. 1999jinternal citation omitted).
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Here, the Court has subject matter jurisdiction over Plaintiff's clayns
diversity of citizenshipunder28 U.S.C. § 132. The amount in controversy far

exceeds $75,000 and citizenship is diverse: Plaintiff is a Washington corporatic

with its principal place of business in Denver, Colorado and Defendant is a citiz

of Florida. ECF No. 8 at 8.

Additionally, the Court has personal jurisdiction over the parfREgsonal
jurisdiction in federal courts is determined by the law ofsthge in which it sits.
Ranza v. Nike, Inc793 F.3d 1059, 1068 (9th Cir. 2015). Washingtate law
permits personal jurisdiction over defendantth®full extent permitted by the
Due Process Clause of the U.S. ConstitutiShutev. Carnival Cruise Linesl13
Wash. 2d 763, 7667 (1989). Under the Due Process Clause, a court may
exercise personal jurisdiction over a defendant only whbesdefendant ha]
certain minimum contacts with the forum state such that the maintenance of thg
suit does not offend traditional notions of fair play and substantial justRieot
v. Weston780 F.3d 1206, 1211 (9th Cir. 2015) (quotingl Shoe Co. vWash.,
326 U.S. 310, 316 (1945)) (internal quotation marks omitted).

Federal law governs interpretation and enforcement of forum selection
clausesn diversity casesManettiFarrow, Inc. v. Gucci America, Inc858 F.2d
509, 513 (9th Cir. 1988). Stad#av governs contract formation and the terms

contained thereinLowden v. IMobile USA, Ing.512 F.3d 1213, 1217 (9th Cir.
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2008) An agreeeuponforum selection clause is presumptively gand should
be upheld “absent some compelling and countervailing readdarphy v.
Schneider Nat'l, In¢.362 F.3d 1133, 1140 (9th Cir. 20q4uotingM/S Bremernv.
Zapata OffShore Cq.407 U.S. 1, 12 (1972). A forum selection provision in a
valid contract constitutes a waiver of objection to personal jurisdicBee Chan
v. Society Expeditions, In&9 F.3d 1398, 1406 (9th Cir. 1994)

Here, by contract, Defendant waived any defenses to personal jurisdictio
and submitted to the exclusive jurisdiction of the federal or state courts located
Washington. ECF No. 8 at 10. There is no evidence to the contrary that these
contracts are binding and enforcealBased on the contracts and harm incurred
Washingtorby the Defendant’s alleged brés the Court finds sufficient
minimum contacts for personal judlistion. Id. Thus, tke Courthas jurisdiction to
enterjudgment in this matter.

B. Procedural Requirements

Obtaining a default judgment is a tvgtep processLCivR 55. A party
must first file a motion for entry of defauti obtain a Clerk’s Order of Default,
and then file a separate motion for default judgméaht. To obtain a default
judgment, the moving party mugtX) specifywhether the party against whom
judgment is sought is an infant or an incompetent person asw,Whether that

person is represented by a general guardian, conservator, or other like fiduciar,

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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and (B) attest that the Servicemembers Civil Relief Act, 50 U.S.C. App. 88 501
597b[now codified at 50 U.S.C. § 3901, et seq], does not dphl€ivR 55(b)(1).

Federal Rule of Civil Procedure 55(b) provides that a plaintiff is entitled tc
default judgment by th€lerk where the ¢laim is for a sum certain or a sum that
can be made certain by computation” or by the Court in all other cases. When
partyapplies for default judgmemtith the Court or the Clerk refers the motion to
the Court the Court “mayonduct hearings or make referralpreserving any
federal statutory right to a jury trialwhen, to enter or effectuate judgment, it
needs to(A) conduct an accountingB) determine the amount of damages;

(C) establish the truth of any allegation by evidenc€Djrinvestigate any other
matter.” Fed. R. Civ. P. §8)(2); LCivR 55(b)(2)

Here, Plaintiffcompliedwith the first step in seeking deflt judgment.
Plaintiff submitted a motion for entry of default on Jupn@@0. ECF No5. The
Clerk of the Court entered the Clerk’s Order of Default the same day for
Defendant’'dailure “to answepr otherwise defenth this action” ECF No.7.
Regarding the second steplaintiff complied withLocal Civil Rule 55by
submittingdeclaration thatertifiesDefendants not an infant nor incompetent
person, and the Servicemembers Civil Relief Act does not apply. ECF No. 18.
I

I
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C. Substantive Requirements

Federal Rule o€ivil Procedure 55gives the court considerable leeway as
to what it may require as a prerequisite to the entry of a default judgment.”
TeleVideo Sys., Inc. v. Heidenth&26 F.2d 915, 917 (9th Cir. 198€)ting Fed.
R. Civ. P. 55(b)(2)). “The general rule of law is that upon default the factual
allegations of the complaint, except those relating to the anobualaimages, will
be taken as true.fd. at 91718 (nternalcitation omitted). The decision whether
to enter default judgment is within the Court’s discreti&itel v. McCoo| 782
F.2d 1470, 1471 (9th Cir. 1986In evaluating the propriety of default judgment,
the Court is guided by seven nrerclusive factors:

(1) the possibility of prejudice to the plaintiff, (2) the merits of

plaintiff's substantive claim, (3) the sufficiency of the complaint, (4)

the sum of money at stake in the action[,] (5) the possibility of a

dispute concerning material factsl,] (6) whether the default watodue

excusable neglect, and (7) the strong policy underlying the Federal

Rules of Civil Procedure favoring decisions on the merits.
Id. at 147172. The Court assumes facts alleged in the complaint areGreckdes
v. United Fin. Grp.559 F.2d 557, 560 (9th Cir. 1977).

1. Possibility of Prejudice
The first factor considers whether Plaintiff will suffer prejudice if default

judgment is not enterecEitel, 782 F.2d at 147X2. A plaintiff would suffer

prejudice if the default judgment is not entered beedwsould beleft without

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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other recourse for recoveryhilip Morris USA, Inc. v. Castworld Prods., Inc.
219 F.R.D. 494, 499 (C.D. Cal. 2003).

In this casePlaintiff will suffer prejudice if default judgment is not entered,
as it would leave Plaintifivith no other remedy to proceddectly against
Defendant.ECF No. 8 at 11 Additionally, Plaintiff claimsthat it will have no
other recourse to have its case heard on the méditsThus, this factor weighs in
favor of an entry of default judgment.

2. Merits and Sufficiency @laims

The second and third factors are often weighed together and favor a defg
judgment when théallegations in the complaint are sufficient to stateaantlon
which the [plaintiff]l may recovet Danning v. Laving572 F.2d 1386, 1339th
Cir. 1978) Under Washington law, a breach of contract claim consists of a valif
contract between the parties, a breach of that contract, and resulting damages
Lehre v. State, Dep’t of Soc. & Health Servi01 Wash. App. 509, 516 (2000)
(internal citation omitted).

Plaintiff's complaint is well pleaded in that it adequately state&aitts,
circumstances, and elements of its claims ag&iagtndanh SeeECF No. 1 ECF
No. 8 at 12 Plaintiff identified thecontractual agreements made with [dvhich

Defendant personally guaranteed, Defendant’s failure to pay on the same, and

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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resulting damageECF No. 8 at 12.Thus, the second and third factors weigh in
favor of an entry of default judgment.
3. Money at Stake

Regarding the fourth factor, the Court considbeessum of money at stake
in the action.Eitel, 782 F.2d at 14772. Considerations includé#he amount of
money requested in relation to the seriousness of the defendant’s conduct, wh
large sums of money are involved, and whether ‘the recovery sought is
proportional to the harm caused by defendant’s condu@uiftis v. lllumination
Arts,Inc., 33 F. Supp. 3d 1200, 1212 (W.D. Wash. 2014) (quatarglstar
Ranger, Inc. vParth Enteprises Inc.,, 725 F. Supp. 2d 916, 92C.D. Cal.
2010)).

a. Breach of Contract

Plaintiff alleges thaDefendanbwes a sum certain §fL1,927,842.70
pursuant to thguaranteed contract&£CF No8 at13, 1517. To substantiate this
amount,Plaintiff submittedextensive documentation, includiagleclaratiorand
53 supporting exhibitsSeeECF Nc. 99-53. While a large sum of money weighs
in favorof a decision on the merits, the amount directly retaand flows from
the Defendant’soreach of higuaranteewith no contradictory evidencelhus,
this factor weighs in favor of default judgment for the amount alleged under the

indemnityagreement.

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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b. Attorney’'s Feesind Costs

Plaintiff alleges thait incurred$170,476.29 in attorney’s fees and $885.78
in costs ECF No.8 at18. To substantiate this amoufaintiff submitted
declaratios with supporting documentatiorseeECF Ncs. 10-16.

Courts assess attorney’s fees by calculating the lodestar figure, which is
number of hours reasonably expended multiplied by the reasonable hourly rateg
compensationHensley v. Eckerhard61 U.S. 424, 433 (1983)phnson v. MGM
Holdings, Inc, 943 F.3d 1239, 1242 (9th Cir. 2019). This lodestar calculation is
presumptively reasonablé€€amacho v. Bridgeport Fin., Inc523 F.3d 973, 978
(9th Cir. 2008)internal citation omitted) When determining hourly rates, courts
look to the “prevailing market rates in the relevant communi¥aigas v. Howell
949 F.3d 1188, 1194 (9th Cir. 2020) (quotBlgm v. Stensqm65 U.S. 886, 895
(1984)). Courts typically use the rates of comparable attorneys in the forum
district. Gates v. Deukmejiar®87 F.2d 1392, 1405 (9th Cir. 1992Yhen
determining the reasonableness of the hours expended, the Court should excly
from its calculation “hours that were not reasonably expended” such as hours
are “excessive, redundant, or otherwise unnecess@®tes 987 F.2d at 1397
(quotingHensley 461 U.S. at 4334).

Sevenattorneys and one paralegal bilkade in this matter. ECF Nd.O at

4-5, 11 6-13. To compare hourly rates, Plaintiff submitted the USAO Attorney’s

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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Fees Matrix with adjustment using Schedule 9 under the authority of 5 U.S.C. §

5332 Id. at 3, 1 4. Plaintiff submitted fee adjustmentstifi@two relevant forum

districts where it pursd litigation: Spokane, Washington for the predi¢éigation

against Defendant and Orlando, Floridagarsuingbankruptcy proceedings of

LLCs whose obligations Defendant guaranteled at 4, § 5.

1.

Hugh McCullough is @artner at Davis Wright Tremairid_P with 16
years oflegalexperience. ECF No. 10 at 1, 4, 49,16. Based on
location adjustmerfor Spokane and Orlando, Mr. McCullough charged
$483.76 and $488.Iréspectively Id. at 4, 1 6.

. Matthew LeMaster is partnerat Davis Wright TremaineL P with 23

years of legal experiencdeCF No.11 at 1, 1. Based on location
adjustment for Spokane and Orlando, Mr. LeMaster charged $508.54
$513.10respectively ECF No. 10 at 4, 1 7.

Jordan Clark is aessociatesttorney at Davis Wright TreaineLLP with
5years of legal experienc&CF No. 15 at 1, {-2. Based on location
adjustment for Spokane and Orlando, Mr. Clark charged $311.97 and
$314.81respectively ECF No. 10 at 4, 8.

Allison Condra is amssociateattorney at DavidVright Tremaind.LP
with 7 years of legal experienc&CF No. 14 at 1, 11-2. Based on
location adjustment for Spokane and Orlando, Ms. Condra charged
$317.95 and $320.8®spectively ECF No. 10 at 4, 9.

Ronald Law is amttorneyat Davis Wright TemaineLLP with 11 years
of legal experience. ECF No. 13 at 1, 1¥. 1Based on location
adjustment for Spokane and Orlando, Mr. Law charged $435.90 and
$439.87respectively ECF No. 10 at 5, 1 10.

. Allexia Arnold is anassociateattorney at Davis WrighTremainelLLP

with 2 years of legal experienc&CF No. 14 at 1, 11-2. Based on
location adjustment for Spokane and Orlando, Ms. Arnold charged
$272.64 and $275.Ir@spectively ECF No. 10 at 5, 7 11.

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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7. Lauren Dorsett is aassociatesttorney at DavisNright TremaineLLP
with 10 years of legal experienc&CF No. 12 at 1, 1§-2. Based on
location adjustment for Spokane and Orlando, Ms. Dorsett charged
$370.09 and $373.4@spectively ECF No. 10 at 5, 1 12.
8. Nara Neves is paralegal at Davis WrightremaineLLP. ECF No. 10 at
5, § 13. Based on location adjustment for Spokane and Orlando, Ms.
Neves charged $147.86 and $14%&@4pectively Id.
While a significant sum of money weighs in favor of resolving a case on t
merits, the Court finds #attorney’s feesind costseasonableespecially in light
of theamountsought to be&ecovered The Court finds the hourly rates fine
attorneysare reasonablender the fee matriand prevailing market rate3he
Courtalsofindsthat the nmber of hours expended in this case are reasonable a
they do not appear excessive, redundant, or otherwise unnecdsS&ryNo. 163.
Therefore, the fourth factor weighs in favor of default judgnasrtb attorney’s
fees and costs
4. Dispute of MateriaFacts
The fifth factor weighs the possibility of a dispute regarding any material
facts in the casekitel, 782 F.2d at 14772. As Defendantas not responded in
this case, all welpleaded facts iRlaintiff's complaint are taken as true, except
thoserelating to damagesTleleVideo Sys., IncB26 at 91018 In light of the

contractual nature of the clagnthere is little to no likelihood of a dispute

concerning material facts with the acti@specially wher@o evidencdias been

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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introducedcontray to the supporting documents. Thus, the fifth factor weighs in
favor of default judgment.
5. Excusable Neglect
The sixth factor considers whether the defendant’s default is due to
excusable neglectitel, 782, F.2d at 147T72. Plaintiff has shown proper service
on Defendantand there is no evidence tlia¢ failure to respond to the complaint
is the result of excusable negle&hangahi Automation Instrument Co. v. Kuei
194 F. Supp. 2d 995, 1005 (N.D. Cal. 20GEe alsdJnited States v. High
Country Broad. Cq.3 F.3d 1244, 1245 (9th Cir. 199®)efault judgment
“perfectly appropriateagainsipartythat failed to appegr Thus, the sixth factor
weighs in favor of default judgment.
6. Decision on the Merits
The seventh factor considers the policy favoring a decision on the merits
Eitel, 782 F.2d at 147X2. Although this factor “almost always disfavors the entr
of default judgment,” it is not dispositiveCurtis, 33 F. Supp. 3d at 1213Vhile
resolving this matter on the merits weighsamdr of denying a default judgment,
Is not sufficient to overcome the weight of the other factors, especially where
Defendant’s failure to respond makes a decision on the merits impradtied,

default judgment in favor of Plaintiff and agail&fendanis warranted.

ORDERGRANTING PLAINTIFF'S MOTION FORPARTIAL DEFAULT
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Having reviewed the motion and record in light of Eiel factors, the
Court finds tle entry of default judgment appropriate in this case.
ACCORDINGLY, IT ISHEREBY ORDERED:

1. Plaintiff’'s Motion for PartialDefault Judgment (ECF N@8) is
GRANTED.

2. Judgment is awarded to Plaintiff Red Lion Hotels Franchising, Inc.
against Defendaloseph G. Gillespim the amount of $1,927,842.70
plus$170,476.29n attorney’s fees and $885.78 in costs

3. Pursuant to Fed. KCiv. P. 54(b), there being no just reason for delag, t
Clerk of Courtis directed teenter Judgment against Defendant Joseph G.
Gillespie lll accordingly, noting the applicabp®stjudgmentstatutory
interest rate, 28 U.S.C. § 1961.

The District CourExecutiveis directed to enter this Ordendfurnish

copies to counselThe file remains open

DATED October 152020

A, W 2
<M O /lﬁ,e

" THOMAS O. RICE
United States District Judge
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