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FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Aug 08, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT ORNASHINGTON

DONALD WHITE, JR, No. 4:16:CV-051225MJ

Plaintiff,
ORDER GRANTING IN PART
V. AND DENYING IN PART
DEFENDANT'S MOTION F OR
BRIAN EWERT, JR, SUMMARY JUDGMENT

Defendant

Before the Court, without oral argumerd,DefendantBrian Ewert Jrs
Motion for Summary JudgmenECF No0.30. Ewert a Corrections Officer at t
Washington Stat@enitentiaryasks the Court to dismiggo seprisonerPlaintiff
Donald White, Jis 42 U.S.C. § 1983ction, in which White claims Ewert violat
his rightsby delaying his toiletise withholding his meals, and reading his le
mail. Ewertargueg1) none ofWhite's claims amount to constitutional violatiot
(2) White’s second claim is barred by the statute of limitations and the falil
exhaust administrative remedies, and (3) Ewert is entitled to qualified immur
all of White’s claims.

After reviewing the record and the relevégal authority, the Court is full

informed. For the reasons belowet Courtconcludes summary judgment

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 1
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appropriate on White's first and second claims &genuinedisputeof material
factrequirestrial resolution of White’s third claim
BACKGROUND*

White is aWashingtonstate prisoner. ECF No. 15 at 2; ECF No. 20 at 2.
White has been a paraplegic since 2006. ECF No. 15 at 4; ECF No. Zbnarf.
has worked for the Washington State Departme@tosfections (DOC) since 2007
andhasbemme familiar with White in that time. ECF No. 32 313.

In 2015 White filed a lawsuit in this Court against Ewemd other
corrections officersECF No.15 at § 10, ECF No. 17 at 1:920; ECF No. 20 at 3.
In the lawsuit, White alleged Ewert violated his rights by reading his legal|mail
among otheracs and omissions. ECF No. 15 gt B ECF No. 20 at 4. The
Washington State Attorney General's Offi(&G) defended Ewert in Whitejs
lawsuit against him. ECF No. 15 @t ECF No. 20 at 4. White settled his lawsuit
against Ewerin 2016because the AG madem a reasonable offedECF No. 15 at
8; ECF No. 20 at 4.

The AG sent the settlement offer to White in a letter d@&tdber 19, 2015.
ECF No. 17 at 3839; see alsd=CF No. 15 a6, 10, ECF No. 31 at 30n Octobef

20, 2015, during the 6:00 p.m. pill line, Ewert asked White to follow him from a

1 As required by the applicable legal standard, the Court sets forth the evidehce and
reasonable inferences in the light most favorable to White, the nonmoving piarty.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 2
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corrections officer station to a table next to a metal detector so he could gies
his incoming legal mail from the A&CF No. 1 at 4ECF No. 15 at56. The mail

was addressed from the AG and had Bob Ferguson’s name on it. ECF N¢

ECF No. 15 a6. Ewert opened White’s mdilom the AG, removed all five page

inspected théargeemptyenvelope for contrabandndread all five pagesword
for word, for a very long timeECF No. 1 at 5; ECF No. 15 at Bwert did all of
these things in White’'s presence. ECF No. 1 at 5; ECF No. 15/dhén Ewer
finished reading White’s mail from the AG, he lookéd\dite with an intimidating
stare. ECF No. 1 at 5; ECF No. 15 aW¥hite speculates that Ewert was trying
provoke him to act out s&wert had a reason to throw him in the Intens

Management Unit.

On September 12, 2016, White filed a complalaiming Ewert violated his

rights by reading hisxcomingmail from the AG on October 20, 2015. ECF N¢
at 4-5. White declared under penalty of perjury that his allegations were tru
correct.ld. at 4.In hiscomplaint White also clairad Ewert violatedhis rights by
delaying his toilet use for ten minutes on one occasiban he had a bladd
emergencyndwithholding his mealsvernightwhenhe could not get off the toil
in time to attenddinner. Id. at 3-4.

On March 30, 2017, White filed an amended complanaileging hisprior

claimsand seeking declaratoandinjunctive reliefas well asmonetary damage

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 3
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ECF No. 15 at 46, 8. In his amended complaint/hite claimsEwert withheld his

meals “[s]everal times during 2013 and 201ld.”at 5. White did not file a DO
grievance properly addressing this claim. ECF No. 33  14.

Ewert moved for summary judgment on June 12, 2018. ECF No. 30.
responded to the motion on July 3, 2018 and Ewert replied on July 9, 2011
Nos. 36 & 39.

In support of the motion, Ewert submittede following declaratior
explaining DOC Policy 450.100, which governs White’'s legal mail

. .. My official duties include handling legal mail for inmates which

includes inspecting incoming and outgoing legal mail in front of the

inmate pursuant to DOC Policy 450.100. The policy provides for
checking the envelope for contraband and scanning the contents t

ensure that they meet the requirement for legal mail. The inmate i$

always present at the time of the opening of incoming legal mail.
ECF No. 32 § 11DOC Policy 450.100 reads, in relevant part,
A.  Offenders have the ability to correspond by means of legal mail.

Legal mail must meet all of the following requirements and is
subject to inspection to ensure the contgotify as legal mail:

1. Legal mail must be correspondence to or from, as
indicated in the mailing address or return address on the|
front of the envelope:

a.  Any court or opposing counsel/party...

b. ... the United States Department of Juststate
attorneys general... .

c.  The attorney of record in court cases that have been
filed in a local, state, or federal court.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 4
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d. An attorney corresponding with the offender
concerning legal advice, including established
groups of attorneys represerf the offender . . .

D. Legal Mail Procedures

1. Incoming legal mail will be opened in the offender’s

presence by designated employees. Employees are
authorized to inspect the contents to ensure they meet the

policy requirements for legal mail and do not contain
contraband or any other material that would threaten
facility order or security.

ECF No. 321 at 7-8.

In opposition to the motion, White says, “[e]vidence supporting my clair
suveillance [sic] videos of Defendant Ewert reading my legal mail,” and °
disputed facts are Defendant retaliated against me because | had a ongoing
claim against him and he really wanted to push me enough to yelling at him
gives Defendant excuse to throw methe]ntensive Management lith” ECF No.
36 at 1-2. White certified that his factual statements were true and coldeat. 2.

LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there
genuine dispute as to any material fact and the movant is entijledgtment as
matter of law.”Fed. R. Civ. P. 56(a). Once the movayty meets this burdenhe

nonmovingparty must point to specific facts establishing that there is a gg

dispute for trial.Celotex Corp. v. Catrett477 U.S. 317, 324 (1986). Ihe

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 5
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nonmoving party fails to make such a showing for any of the elements esse
its case for which it bears the burden of proof, the trial court should grant a su
judgment motionld. at 322. “When the moving pgrhas carried its burden .,
its opponent must do more than simply show that there is some metaphysic:
as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio CoAY5
U.S. 574, 586 (1986). Instead, “the nonmoving party must come forwarc

specific facts shwing that there is genuine issue for tridl Id. at 587 (interng

ntial to

mmary

al doubt

| with

guotation marks omitted). When considering a summary judgment motion, the

Court does not weigh the evidence or assess credibility; instead, “[t]he evid¢
the nommovant is to be believed, and all justifiable inferences are to be drg
his favor.” Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986).

The Court may consider@o selitigant’s contentions offered in motions

bnce of

\wn in

or

pleadings as evidence “where such contentions are based on personal knowledge

and set forth facts that would be admissible in evidence, and where [the |
attest[s] under penalty of perjury that the contents of the motions or pleadir
true and correct.Jones v. Blangs393 F.3d 918, 923 (9th CR004);see alspe.q,
Johnson v. Meltzerl34 F.3d 1393, 1399400 (9th Cir. 1998) (concludingpao
seprisoneis factual statement, which he swore was “true and correct,” funct

as an affidavit) Schroeder v. McDonaldb5 F.3d 454, 460 & n.10 (9tir. 1995)

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 6
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(concluding apro seprisoneis complaint functioned as an affidavit because
“stated under penalty of perjury that the contents were true and cofrect”).
DISCUSSION

A. Delaying toiletuse

Ewert argues he did not violaWhite’s constitutionakights byallegedly
delaying histoilet usefor ten minutes on one occasiarthen he had a bladd
emergencyECF No. 30 at 4. White does not respond to this argument. EG
39. Ewert’s argument is persuasivgeeRevels v. Vincen3d82 F.3d 870875(8th
Cir. 2004) White has failed to show Ewert acted failed to actwith deliberate
indifference to his health or safety, despite knowledge of a substantial risk of |
harmto him See~armer v. Brennan511 U.S. 825, 835, 842 (1994 herefore, thg

Court grans Ewert's summary judgmenmotion as toWhite's first claim.

b he

er

F No.

Serious

\U

Accordingly, the Court does not reach Ewert's argument that he is entifled to

qualified immunityon this claim
B.  Withholding meals

Ewert arguedVhite’s secondlaim is barred by the statute of limitations §

2 Considering these legal authorities, the Court construes White’s originplaiot
and motion oppositioas affidavis becauseavithin them Whitecertifies ordeclars
under penalty of perjury that his allegatiaans true and correct. ECF No. 1 at
ECF No. 26 at 2. Additionally, White’s original complaint and motion oppos
are consistent with his amended complaint, both of whiclbased on person
knowledge and set forth facts that would be admissible in evidence in some

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 7
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the failure to exhaust administrative remedldsat 5-6. White does not respor
to this argument. ECF No. 39.

Because White raigighis claim in his original complaint on September
2016 Ewert’'sargument on the statute of limitatiomscorrect regarding mealse
allegedly withheld insome periods 02013 but is incorrect regarding mealse
allegedly withheld i2014 SeeWash. Rev. Code 4.16.080(2)Boston v. Kitsaj
Cty, 852F.3d 1182, 1185 (9thi€ 2017).

Nevertheless because White did not file ®O0C grievance properly
addressing this claim, Ewert’'s argument on the failure to exhaust admingg
remedies is correct regarding any meals he allegedly withheld in either 2
2014.Seed42 U.S.C. 8§ 1997e(alRoss v. Blakel36 S. Ct. 1850, 18568 (2016)

Therefore, the Court grasEwert’'s summary judgment motion as to Whit

second claim. Accordingly, the Court does not reach Ewert’'s argathabnhe dig

not violate White's constitutional rights ballegedly allowing him to miss

occasional mealsr that he is entitled to qualified immunity this claim
C. Reading legal mail

Ewert argues he did not violate White’s constitutional ridiytsallegedly
reading mail addressed \ghite from the AG, which at the time represented Ew

in White’s pending lawsuit against him. ECF No. 30 at-Z,.8Vith scant citatio

—

nd

12,

O

trativ

013 or

e’s

ert

to legal authority, Ewert content{$] hereis no constitutional requirement to treat

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 8
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mail between White and the Attorn&eneral’sOffice opposing his other lawsu

as constitutional legal mail.” ECF No. 30 at/6 The Court disagrees.

1. The First Amendment prohibits a prison official from reading a

prisoner’'s incoming mail, whether legal or personal, in an

arbitrary and capricious manner.
A prisonerretainsa First Amendment right to send areteive mailto the

extent consistent with legitimate penologigakerests Witherow v. Paff52 F.3d

264, 265 (9th Cir. 1995CIlement v. Cal. Dep’t of Corr364F.3d 1148, 1151 (9th

it

Cir. 2004).But this right is subject to substantial limitations and restrictions to allow

prison officials to achieve legitimate correctional goals and maintain institutional

security® Prison Legal News v. Lehmas97 F.3d 692, 699 (9th Cir. 2005).

A prisoner’'s First Amendment right to send and receive mail inc

udes

“protection against unjustified governmental interference with the intended

communication.”Procunier v. Martinez416 U.S. 396, 4689 (1974),overruled
on other ground$y Thornburgh v. Abbott490 U.S. 401 (1989)Thus, a priso

official's unreasonable interference with a prisoner’'s mail violates this

Grenning v. Klemme34 F. Supp. 3d 1144, 115415859 (E.D. Wash. 2014)

(denying a prison guard’s summary judgment motion on a prisomfers

3 A prison regulation burdening a prisoner’'s constitutional right is “valid if
reasonablyelated to legitimate penological interest§urner v. Safley482 U.S
78, 89 (1987). This test applies to a limitation or restriction on a prisoner’s inc
mail. Thornburgh v. Abbot490 U.S. 401, 4134 (1989).

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 9
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Amendment claim where the guard acted outside the scope of a DOC
governing the prisoner'sersonalmail for reasons unrelated to any legitim
penologicainteres}.

For example, a prison official violates this right by opening r@adling &
prisoner’s incoming mail in an arbitrary and capricious marfBetier v. Brooks
343 F.3d 868, 8+F4 (6th Cir. 2003)e.g, Parrish v. Johnson800 F.2d 600, 60
(6th Cir. 1986) (sustaining a prisoner’s First Amendment claim based on a

guard’s “arbitrary opening and reading of [the prisoner’s] personal mail”’ i

policy

ate

4
prison

th n

proffered justification other than harassment, and reasoning such “[a] capricious

interference with a prisoner’s incoming mail based upon a guard’'s pe
prejudices violates the First Amendmen®Rjley v. Kurtz 194 F.3d 1313 (6th Ci
1999) (unpublished table decision) (holding a prison guard was not entit
gualified immunity on a prisoner’s First Amendment claim where the guarg
the prisoner’s incoming mail to see if the guard was named as a defendar
prisoner’s lawsuit, and reasoning the issue did not turn on the reasonablenes
regularly applied prison policy because “this case involves the actions of one
who was allegedly actinggainst clear prisongticy”).

2. Additionally, t he First Amendment prohibits a prison official from
reading a prisoner’s incomingcivil legal mail.

A prisoner’s legal mail receives heightened protectimder the Firg

Amendmentln 1974, the Supreme Coureld “prison officials may operut not

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 10
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read, incoming legal mail in the presence of the inmiatéordstromv. Ryan
(Nordstrom [), 856 F.3dL265, 12729th Cir. 2017)Yemphasis addedgxplaining
Wolff v. McDonnell418 U.S. 539, 57{1974).

This rule applies to a prisoner’s incoming civil legal mblidyes v. ldaht
Corr. Ctr.,, 849 F.3d 1204, 1208, 1211 (9th Cir. 2017). Because “prisg
communications with civil attorneys often relate to lawsuits challenging
conditions of confinement in the prison or wrongful conduct of prison employ
“[wlhen prison officials open legal mail, prisoners may justifiably be cormch
about retaliation from the very officers thesmmer has accused of wrongdoin
Id. at 1210.Thus,“the only way to ensure [a prisoner’s incoming civil legadil
Is not read when openad to require that it be done in the presence of the in
to whom it is addressedld. at 1211 (emphasis added) (quotiranes v. Browy
461 F.3d 353, 359 (3d Cir. 2006)).

3.  White’s incoming mail from the AG was legal mail requiring
confidentiality under the First Amendment.

Not allincomingmail concerning a prisoner’s legal matters qualifies as
mail requiring confidentialityhoweverlnitially, the distinctioris whether the ma
is from an attaney rather than a nesttorney.SeeWolff, 418 U.S. at 57476
(describing legal mail ascoming mail “from attorneys to inmates” and “from
attorney’); Keenan v. Hall83 F.3d 1083, 1094 (9th Cir. 1996) (concluding mj

courtsert to a prisonewas not legal mail)O’Keefe v. Van Boenin@2 F.3d 322

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 11
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323, 32527 (9th Cir. 1996) (concluding mail a prisoner sent to “various
officials and agencies” was not legal mahile notingthe prisonef'has not bee
denied all means of petitioning statgencies and officials without having s

communia@tions read by prison officials” because “[t]he definition of legal ma

sufficiently broad to permit [the prisorjdo petition the state attorney general|.

for redress of grievancestev'g O’'Kede v. Murphy 860 F. Supp. 748, 751 (E.
Wash. 1994) (specifying the mail at issue was “between an inamatenon
attorneys—i.e., government agencies and officiajs3allier, 343 F.3dat 877
(concluding“as a matter of law, mail from an attorney implesata prisoneés
protected legal mail rights

The Court finds no controlling legal authority requiring that an attorney
sends mail to a prisoner must be currently and actively representing the pris(
the protections of legal mail to apply. Swuehule could lead to absurd results.
example, a legal aid clinic could respond to a prisoner’s request fesegpatior
by seeking more information but, because the clinic does not yet repres
prisoner, a prison official could open the mail outside the prisoner’s presen
read about the prisoner’s confidential legal matters with impunity.

Ultimately, mail an attorney sends ta prisoneris legal mail requiring
confidentiality under the First Amendmeift“the attorney and inmate have

fundamental interest in maintaining the confidentiality of communications re

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 12
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to a legal matter.Am. Civil Liberties Union Fund of Mich. Livingston Cty.796
F.3d 636, 644 (6th Cir. 2019jor a prisoner, thiindamental interesrises‘when

the incoming mail . . impacts upon or has import for the prisoner’s legal rights

attorneyclient privilege, or the right of access to the cour&allier, 343 F.3d at

874.While the Ninth Circuit has not addressed whether msthte attornegenera
sends to a prisoner is legahail requiring confidentialityunder the Firs
Amendmentthe Sixth Circuit has held is in Muhammad v. PitcheB5 F.3d 1081
108285 (6th Cir. 1994).

In Muhammagthe courtdeterminedhat “treating mail sent from the sta

attorney general as ordinary mail rather than legal malburderjed a prisoner]'s

First Amendment right§ld. at 1084-85.Like Ewert, hie prison officialcontendec
the prisoner “ha[dho interest in maintaining confidentiality regarding mail fr
the Attorney Generabecause “the Attorney GeneralOffice represents the pris
and so is adverse to the inmatdd. at 1082.And like Ewert, the prison official
argued it wasdifficult to imagine what confidentiality Plaintiff can claim in m
sent to him by the Attorney General, acting as opposing counsel in litig
initiated by Plaintiff.”Id.

The court rejected this argument, statingindicates a surprising lack (
imaginatiori because “the Attorney General’'s Office frequently serves prison

the very same way that legal assistance organizatian®.” Id. at 1083.The court

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 13
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noted “[ajh inmate may correspond with the Attorney General for many reasc
inquire about legal remedies, to negotiate about future prosecutions, to ca
about prison conditions, etdd. As the court reasonet;orrespomlence from thg
Attorney Genera$ Office is no different than correspondence from any other
assistance organizatidhat[the prison]already treats as legal maild. Thus, the
court concluded“a prisoner has a fundamental interest in maintaining
confidentiality of such correspondencél’

This reasoning is persuasiire partbecauseat matches the DOC'’s currg
practices on how to classignd handlemail a state attorney general sends t
prisoner SeeECF No. 321 at 78; Wash. Admin. Code 837-48-020(6)(a}{(b)
(defining legal mail as “correspondence to or from. [a]ny ... opposing
attorney/party. . . [and] state attorneys geneiglid. 8§ 137-48-030(3) (providing
“[I] egal mailshall not be readbut may be inspected in the presence of the in
to verify legal mail status and ththte mail is free of contraband” (emphasis adds
This reasonings also persuasive becaugsecomportswith the Ninth Circuits
statement that[tlhe definition of legal mail is gfficiently broad to permit [
prisoner] to petition the state attorney general for redress of grievanceés
O’Keefe 82 F.3dat 6.

Thus, the Court concludes White’s incoming mail from the AG was

mail requiring confidentiality under the First Amendment.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 14
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4. A genuinedispute of material fact existson whether Ewert read
White’s incoming mail from the AG in violation of the First
Amendment

Ewert does not dispute White’s allegation that he read his incoming
from the AG on October 20, 2015. ECF No. 31 at 3; ECF No. 32 fhdtkad
Ewert speaks in generalities about his official duties and DOC Policy 450
inspectionrequirenents for a prisoner’s incoming legal mail. ECF No. 32
Ewert says he is required to “check[] the envelope for contraband and sca
contents to ensure that they meet the requirement for legal fdail.”

A prison official has every right to inspegtprisoner’s mail for contrabalt
or other material threatening facility order or securijordstrom v. Rya
(Nordstrom ), 762 F.3d903, 906 (9th Cir. 2014) “But inspectingletters anc
readingthem are two different things, as the Supreme Court recognix&dlff’
Id. Thus, the Ninth Circuit has held a prison official’'s pdaygoage inspection of
prisoner’smail to determine iits contentsctuallyconcernedegal matters violaté
his First Amendmentight. Nordstrom 1| 856 F.3cat1273-74.The court suggeste
“[a]t most, a proper inspection entails looking at a letter to confirm that it dog
include suspicious features..and making sure that illegal goods or items that
a secuty threat are not hidden in the envelopt” at 1272.“[E]ven a singlg

instance of improper reading of a prisoner’s mail can give rise to a constitl

violation.” Mangiaracina v. Penzon®49 F.3d 1191, 1197 (9th Cir. 2017).

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 15
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It is important to idetify the precise nature of the conduct at issue here. f
attempts to frame this case in terms of whether he had a right to inspie's)
incoming mail from the AGn accordance with DOC policy. A close examinal
of the record, however, indicates D@@Glicy would not authorize Ewert to re
such mail, page by page, for a very long time, as White alleges he did.
contrary, under DOC Policy 450.100, a prisoner’s incoming mail from
opposing counsel or any state attorney general qualifiesalsiagd and is subje(
only to a limited visual inspection rather than a full content revizseECF No.
32-1 at 7-8; see alsd&CF No. 32 § 11. Thus, the Court doesmeatew the validity
of any DOC policy. Instead, this case involves the actions of one corrections
who allegedly acted against clé2©C policy.

Ewert’s conductif proven,violated White’s First Amendment right in ty
respects: (1) it violated White’s right to be free from any reading of his incc
civil legal mail, which extends to mail the AG sent to hiamd (2) it violateq
White’s right to be free from arbitrary and capricious reading of his regirdles:
of whetherit is legal or personal

Ewert has failed to shothere is no genuindisputeof material fact and h
Is entitled to judgment as a matter of laiewing the evidence and reasona

inferences in the light most favorable to Whaeenuine disputef material fac

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT- 16
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exists on whther Ewert read White’s incoming mail from the AG in violatior
the First Amendment.

5. Ewert is not entitled to qualified immunity if he read White’'s
incoming mail from the AG in violation of the First Amendment.

Ewert argues he is entitled to qualifieshmunity because no “clean

established lavdemonstrdes] the unconstitutionality of any of these acts.” &

No. 30 at 7. Ewert does not suppibiis assertion witlinyanalysisconcerningany
form of mail whatsoever

“[G]overnment officials performing discretionary functions generally

1 of

CF

are

shielded from liability for civil damages insofar as their conduct does not violate

clearly established statutory or constitutional rights of which a reas®persol
would have know.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). “A plaint
who seeks damages for violation of constitutional or statutory rights may ove
the defendant official’s qualified immunity only by showing that those rights
clearly established at the time of the conduct at is¥d@&Vis v. Schererd68 U.S
183, 197 (1984)A right is clearly established when “a reasonable official w
understand that what he is doing violates that righfhecause] in the light of pr
existing law the unlawfulness [is] appareriderson v. Creightq83 U.S. 635
640 (1987).

“Qualified immunity is an affirmative defense to damage liability; it doey

bar actions for declaratory or injunctive relieRtesbyterian Church (U.S.A.)
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United States870 F.2d 518, 527 (9th Cir. 1989)hite seeks declaratory a
injunctive relief as well as monetary damages. ECF No. 85Tdtus, contrary t
Ewert’'s argument, qualified immunity would not dispose of this entire lawsuit
if it applied.

As discussed above, Ewert’'s conduct, if proven, violated White’'s
Amendment right in two respecid) it violated White's right to be free from a
reading othisincoming civil legal mail, which extends to mail the AG sent to |
and (2) it violated White’s right to be free from arbitrary and capricious read
his mail, regardless of whether it is legal or persohlaé issue is whether the
rights were clearly establish@d2015, when the alleged conduct occurred.

The Court findghe first rightlisted aboveavas rot clearly established in 20!
because idtrict courts within the Ninth Circuit have reached different conclus
on this issueSee, e.q.Pitts v. TuitamaNo. CV 1700137 JMSKSC, 2017 WL
3880653, at *5 (D. Haw. Sept. 5, 2017pmith v. Jovanovigh No.

CV1600048HDLCJTJ, 2017 WL 1403330, at *3 (D. Mont. Jan. 11, 20&@prt

& recommendation adoptedo. CV 160048H-DLC-JTJ, 2017 WL 1410781 (D.

Mont. Apr. 19, 2017)
However, the Court finds the second rigidted abovewas clearly
established logbefore 2015SeeProcunier, 416 U.S. at 4089 (declaring in 197

that a prisoner's First Amendment right to send and receive mail ing
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“protection against unjustified governmental interference with the intended

communication”)Grenning 34 F. Supp3d at 1159 (concluding a prison guard

not entitled to qualified immunity on a prisoner’s First Amendment claim be

vas

cause

“the right to be free from arbitrary mail searches was clearly established in 2010");

Riley, 194 F.3d 1313 (holding a prison guard was not entitled to qualified immunity

on a prisoner's First Amendment claim where the guard read the prisoner’s

incoming mail to see if the guard was named as andafe in the prisoner’s lawsuit

because the right to be frieem such behavior was cleadgtablishetbefore1992.

In 2015,a reasonabl@rison official would understand thdte or she was

legally prohibited from reading mail the AG sent to a prispabéisent degitimate
penological interest justifying the intrusion. In light of preexistiagy, the
unconstitutionalityof such conduct waapparentThe fact that such conduct a
violated DOC Policy 450.100 further undermines Ewert’s argument that h
unaware of his legal obligations in handling White’s m@aeAl-Amin v. Smith
511 F.3d1317, 1336 (11th Cir. 2008).

Therefore, Ewert is not entitled to qualified immunity if he read Wh
incoming mail from the AG in violation of the First Amendment.

Accordingly,IT IS HEREBY ORDERED::

1. Defendanis Motion for Summary JudgmentECF No. 30, is

GRANTED IN PART andDENIED IN PART .
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A. Defendant’s motion is granted as to Plaintiff's first and seq
claims in his amended complaint, claims A and B in ECF
15 at 4-5.
B. Defendant’s motion is denied as to Plaintiff's third claim in
amended aaplaint, claim C in ECF No. 15 at 5-6.
IT IS SO ORDERED. The Clerk’s Office is directed to enter this Order
provide copies to all counsel.

DATED this 8thday ofAugust 2018

e 1___\\\'

£ aldn hemdagte

SALVADOR MEN2EIZA, JR.
United States District Judge
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