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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 31, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SHERYL STURDEFANT
NO: 4:16CV-5163RMP
Plaintiff,
V. ORDERGRANTING IN PART
PLAINTIFF'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT AND
SECURITY, DENYING DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT
Defendant

BEFORE THE COURT are crogsotions for summary judgment from
Plaintiff Sheryl SturdefanECF No. 2, and the Commissioner of Social Security
(the “Commissioner”)ECF No. B. Ms. Sturdefansought judicial review, pursuan
to 42 U.S.C. 8 405(g), of the Commissioner’s denial of her claims for disability
insurance benefits under Title Il of the Social Security Act (the “Act”). TowriC
has reviewed the motions, the administrative record, and is fully informed. The
motions were heard without oral argumemhe Courtgrantsin partMs.

Sturdefant’s motioor summary judgmenECF No. 2, resulting in aemand of
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the case to the Commissioner, alehiesthe Commissioner'srossmotion, ECF
No. 16.
BACKGROUND

A. Ms. Sturdefant’s Claim for Benefits and Procedural History

Ms. Sturdefantapplied for disability insurance benefitsough an application
filed on June 3, 2013 Administrative Record (“AR”"125-26.1 Ms. Sturdefanwas
55years old at the tim#hatshe applied for benefitdVis. Sturdefant alleges that he|
onsé date was October 1, 2008R 14. The parties do not dispute that Ms.
Sturdefant’dast insuredlateis December 31, 2ID, meaning that Ms. Sturdefant
must establish that she became disabled prior to the expiration of that status tg
secure the disability insurance benedlie seeksSee42 U.S.C. § 423(a), (c), (d).
Ms. Sturdefaris applicationfor disability insurance benefitgsas denied initially and
upon reconsideration, and Ms. Sturdetantly requested a hearing.

B. July 21, 2015Hearing

A videohearingtook placebefore Administrative Law Judge (“ALJDaura
Valenteon July 21, 2015,presiding from Seatt|@Vashingtonwith Ms. Sturdefant

represented by attorney Chad Hatfigdrticipating from KennewickVashingtor?

! The AR is filed at ECF No. 9There is no application for supplemental security
incomein therecad for Ms. Sturdefant.

2 Attorney Cory Brandt represents Maturdefanbn appeal.
ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY

JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~ 2
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Ms. Sturdefantesponded to questions from her attorney and Judggnte Also
testifying wasMs. Sturdefant’sdaughterChristina Hutchins A vocational expert,
K. Diane Kramerwas present but did not testify

C. ALJ’s Decision

OnAugust 7 2015, the ALJ issued an unfavorable decisiaR. 9. Utilizing
the fivestep evaluation procesJudge/alentefound:

Step one:Ms. Sturdefantad not engaged in substantial gainful activity

during the periodrom her alleged onset date of October 1, 28@®ugh her

last insurediateof December 31, 2010

Step two: Through thdastinsureddate Ms. Sturdefantad the following

medically determinable, but not sevarspairmentshypertension, minimal

degenerative change of spine, and chronic obstructive pulmonary diseas

Based on this finding,udlge Valente concluded that M&urdefant was not
disabled, as defined in the Social Security Act, at any time from October 1, 200¢
alleged onset date, through December 31, 2010, the date last insured.

The ALJ’s decision became the final decision of the Commissiohen the
Appeals Council denied MSturdefant'sequest for review ofdctober 272016.
AR 1-6. Ms. Sturdefant now seeks judicial review.

I/
I 1]
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APPLICABLE LEGAL STANDARDS

A. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 805(g). A court may set aside the Commissioner’s denial
benefits only if the ALJ’s determination was based on legal error or not supporf
substantikevidence.See Jones v. Hecklef60 F.2d 993, 995 (9th Cir. 1985) (citin
42 U.S.C. #05(g)). “The [Commissioner’s] determination that a claimant is not
disabled will be upheld if the findings of fact are supported by substantial evide
Delgado v Heckler 722 F.2d 570, 572 (9th Cir. 1983) (citing 42 U.S.@08(q)).
Substantial evidence is more than a mere scintilla, but less than a preponderar
Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 19M8xCallister v.
Sullivan 888 F2d 599, 60102 (9th Cir. 1989). Substantial evidence “means suc
evidence as a reasonable mind might accept as adequate to support a conclug
Richardson v. Perale€02 U.S. 389, 401 (1971) (citations omitted). “[S]uch
inferences and conclusions as the [Commissioner] may reasonably draw from
evidence” will also be upheldMark v. Celebrezze348 F.2d 289, 293 (9th Cir.
1965). On review, the court considers the record as a whole, not just the evidg
supporting the decisions of the Commission&teetman v. Sullivail877 F.2d 20,

22 (9th Cir. 1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~ 4
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It is the role of the trier of fact, not the reviewing court, to resolve conflicts
evidence.Richardson402 U.S. at 400If evidence supports more than one ration
interpretation, the court may not substitute its judgment for that of the
Commissioner.Tackett 180 F.3d at 109°Allen v. Heckler749 F.2d 577, 579 (9th
Cir. 1984). Nevertheless, a decision supported by substewiignce will still be
set aside if the proper legal standards were not applied in weighing the evideng
making a decisionBrawner v. Sec’y of Health and Human Servi&39 F.2d 432,
433 (9th Cir. 1988). Thus, if there is substantial evidence to support the
administrative findings, or if there is conflicting evidence that will support a find
of either disability or nondisability, the finding of the Commissioner is conclusiv
Sprague v. Bowei812 F.2d 1226, 12280 (9th Cir. 1987).

B. Definition of Disability

51N

al

e and

ng

e.

The Social Security Act defines “disability” as the “inability to engage in any

substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous period of not less than 12 months.” 4
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(A). The Act also provides thalaamantshall

be determined to be under a disability only if his impairments are of such sevel
thatthe claimants not only unable to do his previous wplkit cannot, considering

the claimans age, education, and work experiences, engage in any other subst
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gainful work which exists in the national economy. 42 U.S.CIZXd)Q)(A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and

vocational component€Ediund v. Massanar53 F.3d 1152, 1156 (9th Cir. 2001).

C. SequentialEvaluation Process

The Commissioner has established a-ftep sequentiavaluation process
for determining whether a claimant is disabled. 20 C.F.R. § 416.920. Step ong¢
determines if he is engaged in substantial gainful activities. If the claimant is
engaged in substantial gainful activities, benefits are denied. 20 €§.R.
404.1520(a)(4)(i)416.920(a)(4)(i).

If the claimant is not engaged in substantial gainful activities, the decisior
maker proceeds to step two and determines whether the claimant has a medic
severe impairment or combination of impairments.C2.R. 88404.1520(a)(4)(ii),
416.920(a)(4)(ii). If the claimant does not have a severe impairment or combin

of impairments, the disability claim is denied.

U

L

ally

ation

If the impairment is severe, the evaluation proceeds to the third step, which

compares thelaimant’s impairment with a number of listed impairments
acknowledged by the Commissioner to be so severe as to preclude any gainfu
activity. 20 C.F.R. 8804.1520(a)(4)(iii), 416.920(a)(4)(iiixee als®0 C.F.R.
8404, Subpt. P, App. 1. If the impairment meets or equals one of the listed

impairments, the claimant is conclusively presumed to be disabled.

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
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If the impairment is not one conclusively presumed to be disabling, the

evaluation proceeds to the fourth step, which determines whether the imgairme

prevents the claimant from performing work he has performed in the past. If th

plaintiff is able to perform his previous work, the claimant is not disabled. 20 C.

88404.1520(a)(4)(iv), 416.920(a)(4)(iv). At this step, the claimant’'s RFC
assessent is considered.

If the claimant cannot perform this work, the fifth and final step in the proq
determines whether the claimant is able to perform other work in the national
economy in view of his residual functional capacity and age, educatiopaand
work experience. 20 C.F.R. 894.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v.
Yuckert 482 U.S. 137 (1987).

The initial burden of proof rests upon the claimant to establish a prima fa
case of entitlement to disability benefiRhinehart v. Finh, 438 F.2d 920, 921 (9t
Cir. 1971);Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The initial burd
IS met once the claimant establishes that a physical or mental impairment prev
her from engaging in her previous occupation. The burdensthiéts, at step five,
to the Commissioner to show that (1) the claimant can perform other substantig
gainful activity, and (2) a “significant number of jobs exist in the national econo
which the claimant can perfornKKail v. Heckler 722 F.2d 14961498 (9th Cir.
1984).

ORDERGRANTING IN PART PLAINTIFF’'S MOTION FOR SUMMARY
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ISSUES ON APPEAL

A. Whether the ALJ erred in rejecting all of Ms. Sturdefant’s claims as

groundless at step two of the sequential evaluation process

B. Whether the ALJ erred in rejecting the opinions of Ms. Sturdefant’s

medical provider

C. Whether the ALJ erred in rejecting Ms. Sturdefant’s subjective

complaints and lay witness testimony
DISCUSSION

A. Step Two

The ALJ’s determination that Ms. Sturdefalid not have any “severe”
impairments ended at step twotbé £quentiakevaluationprocess.Ms. Sturdefant
contends that the ALJ erred when she concludedMbaSturdefant’s medically
determinable impairments were not severe as of Ms. Sturtdefasttinsured date
ECF No.12 at 7.

Ms. Sturdefanhas the burden of proving she had a severe impairment to
satisfy step two of the sequential evaluation pracégdJ.S.C. § 423(d)(1)(A); 20
C.F.R. §416.912In order to meet this burden, Ms. Sturdefemist furnish medical
and other evidence that shows she suffered from a severe impairment at the ti
herlast insured date20 C.F.R. § 416.912(a)lhe regulationgrovide that an

impairment is severe if it significantly limits one's ability to perform basic work

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~8
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activities. 20 C.F.R. 88 404.1520(c) and 416.920(c). An impairnseobnsidered
non-severe if it “does not significantly limit your physical or mental ability to do
basic work activities.”20 C.F.R. 88 404.1522 add 6.92. “Basic work activities”
are defined as the abilities and aptitudes necessary to do moshghlding
walking, standing, sitting, pushing pulling, carrying, or handliSge20 C.F.R. 88
404.152(b), 416.92(b).

The “severe impairment” analysas step twas a ‘de minimuscreening
device to dispose of groundless claimSiolen v. ChateB0 F.3d 1273, 1290 (9th
Cir. 1996). An ALJ may find that a claimant lacks a medically severe impairmer
combination of impairmestonly when this conclusion isléarly established by
medical evidence.’'SSR &-28, 1985 SSR LEXIS 19Vebb v. Barnhart433 F.3d
683, 686687 (9th Cir. 2005f“The Commissioner has stated that ‘if an adjudicatd
Is unable to determine clearly the effect of an impairment or combination of
impaiments on the individual’s ability to do basic work activities, the sequentia
evaluation should not end with the not severe evaluatiori'$tep reviewingthe
errorclaimed byMs. Sturdefantthe Court must consider whether the record
includes evidencef a severe impairment and, if so, whether the ALJ's response
that evidence was legally correct.

In this case, the ALJ concluded that Ms. Sturdédanedical impairments of

hypertension and COPWereseriousas of July 25, 2013AR 18. However, the

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
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JUDGMENT~9

it or

Dr

to




10

11

12

13

14

15

16

17

18

18

20

21

ALJ evaluated the evidence of record, considered the hearing testimony, and
concluded that Ms. Sturdefant’s medically determinable impairments were not
severe at the time d&fs. Sturdefaris last insured datdecember 31, 2D. AR 18-
19.

AlthoughMs. Sturdefantltimately bears the burden of establishimg h
disability, see Bowem82 U.S. at 146, the ALJ has an affirmative duty to
supplemena claimans medical record, to the extent it is incomplete, before
rejectingthe claimant'slaim of a severe mental impairmer8ee20 C.F.R. 8
404.15120)(1). “In Social Securitycases the ALJ has a special duty to fully and
fairly develop the record and to assure that the claimant's interests arecmhsid
This duty exists even when thlaimant is represented by counseBrown v.
Heckler, 713 F.2d 441, 443 (9th Cir. 1983)he ALJ's duty to supplemeat
claimantsrecord is triggered by ambiguous evidence, the ALJ's own finding thag
record is inadequater the ALJ's reliance on an expert's conclusion that the
evidence is ambiguousSeeTonapetyan v. Halte242 F.3d 1144, 1150 (9th Cir.
2001) Brown 713 F.2cat443

Here, the ALXoncludedhatMs. Sturdefant’s impairments wemnet severe at
the time of hetast insured datdue to the absence of any objective evidence in tk
record during the period immediately preceditg; Sturdefaris last insured date

AR 19. Ms. Sturdefant attributed the absence of medical recordsaasdogith her

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~10
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alleged impairments between 260911 to her lack of health care and difficulty in
seeing a doctor on a regular basis. £R45. The Court finds that the ALJ failed t(
satisfy her obligation to further develop the record, and thatigbein concluding
thatMs. Sturdefant’s medical impairments were not sevedd herlast insured datg
based on thabsence of medicalvidence SeeSSR 8528 (“Great care should be
exercised in applying the not severe impairment conceph8refore, the Court
remands this case for further proceedings.

B. Determination of Onset Date with Insufficient Evidence

Ms. Sturdefanargueghat the ALJ failed to call a medical expert to testify
regardingMs. Sturdefaris onset dateandthatestablishinghe dateahather medical

Impairments became severe is essential in this case because its relationship W

last insuredlateaffects Ms. Sturdefant’s eligibility for benefits. ECF No. 12 at 11,

Ms. Sturdefant’s alleged onset date was October 1, 2008 ALJfound thatMs.
Sturdefans current impairmentwere severas of 2013, butoncluded thais.
Sturdefants onset date must have occurred alMst Sturdefaris last insured date

of December 31, 2010AR 18-19.

“Social Security Ruling (SSR) sets forth guidelines for determining the

date of onset of a disability and requires that all relevant medical records be of
for determining onset dateDelLorme v. Sullivan924 F.2d 841, 84th Cir.

1991) “With slowly progressive impairments, it is sometimes impossible to obt

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~11
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medical evidence establishing the precise date an impairment became disablin
particularly when the date last worked is “far in the past and adequate medical
records are unavailable SSR 8320, 1983 LEXIS 25

The ALJ has a duty to assist the claimant in developing the record, which
includes calling a medical advisaBeeArmstrong v. Comm’r of Soc. Sec. Admin.
160 F.3d 587590(9th Cir. 1998) When the medical evidence is not definite
concerning the onset date and medical inferences need to be made -ZbRK&8s
thatthe ALJ “shouldcall on the services of a medical advisor” at the hearing, to
infer the onset date. SSR-88, 1983 LEXIS 25(emphasis added). “[l]n this
context ‘should’ meansgrust” Armstrong 160 F.3dat 590 (emphasis added)rhe
ALJ may notmake an independent inference of the onset da¢e.DelLorme v.
Sullivan 924 F.2d 841 (9th Cir. 1991) (requiring ALJ to seek medical expert
testimonywhen it was possible the diagnosed depression might have an onset
prior to the last insuredatetwo years earlier)Armstrong 160 F.3dat 587
(requiring ALJ to seeknedical expertestimonywhen a divorce triggered
alcoholism and depressive symptoanghtyears prior to diagnosis and thevere
no other medical records to rely on).

When “there are large gaps in the medical records documenting a slowly
progressive imairment and an ALJ’'s assessmentha disability onset date would

be mere speculation without the aid of a medical expert,” failure to nadacal

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT~12
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advisor at the hearing reversible errorDiedrichv. Berryhill, 874 F.3d634,639
(9th Cir. 2017) see alsdArmstrong 160 F.3d at 589Analysis of the medical recorq
from a consulting physician is not a sufficient substitute for testimBmgdrich,

874 F.3d at 639 The ALJ can fulfill this responsibility by calling a medical expe
or where medidaestimony is unhelpful, exploring lay evidence including the
testimony of family, friends, or former employers to determine the onset date.”
Armstrong 160 F.3d at 590.

In Armstrong v. Commissioner of Social Security Administrati@ALJ
deniedthe claimant’disability insurance benefits, finding no disability prior to th
last insured datm 1992. Armstrong 160 F.3d at 588. The Ninth Circuit found thg
the evidence presented showed that there were symptoms of impairment {beor
lastinsured datebut that the evidence was insufficient to determine if the
impairment was disablingld. at 590. To determine if the impairment was disabl
given the lack of evidence between the claimant’s alleged onset d&i8latnd
1992, the Nath Circuitreversed the district court’s decision and directed that the
case be remanded with the instruction to call a medical expagteominenvhen the
claimant became disablett.

Here, the ALJ conceded that the medical records were insufftoien
determine the onset datAR 18. Defendant also acknowledges that there was a

lack of documents necessary to establish an onset date. ECF No. 16 at 17.

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
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Ms. Sturdefanpresents evidence that symptoms of COPD occurred as eg
as 2002. AR 274. Ms. Sturdefant presented no medical evittertbe time
periodsbetween 2002008 and 2002011 Laywitness testimony presented to tf
ALJ suggestedhe possibility that theymptoms othe medically determinable
conditions of COPD anldypertensioraffected Ms. Sturdefant’s ability to wonk
2008 and 2009AR 59. Because there is a lack of medical records to corroborg
the lay evidence Ms. Sturdefant presented, the resandufficient for an ALJ to
make a reasonable infererregarding Ms. Sturdefant’s onset date

The Court finds that the Algrred byfailing to call a medical advisor at the
hearingbecause the record was insufficient to establish Ms. Sturdefenrstet date.
Therefore, the Court remands for further proceediogsistent with the applicable
law set forth in this Order.

C. Medical Opinion Testimony

Ms. Sturdefanargues thathe ALJfailed to provide clear and convincing
reasons based on substangialdence when the ALJ assigned “little weight” to the
report ofMs. Sturdefaris treating physicianECF No.12 at 101 1.

The views of treating and examining physicaane accorded great deferenc
deserving substantial weight, and can only be rejected with findings that are
supported by clear and convincing reasons that are based on substantial evideg
Lester v. Chater81 F.3d 821, 830 (9th Cir. 199%ven when a treating or
ORDERGRANTING IN PART PLAINTIFF’'S MOTION FOR SUMMARY
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examining phygian's opinion is contradicted by another physician, the ALJ can

reject it without setting forth specific and legitimate reasons supported by subs;

evidence.ld. Medical reports “containing observations made after the period for

disability are relevant to assess the claimant's disabil@ydithv. Bowen849 F.2d
1222, 12259th Cir. 1988)(citing Kemp v. Weinbergeb22 F.2d 967, 969 (9th Cir.
1975)) see also Lingenfeltar. Astrue 504 F.3d 1028, 10343 (9th Cir. 2007)

(noting that medical reports made after the claimant's disability insurance lapsg

were relevant and were properly consideredgter 81 F.3d at 83%same). Because

medical repds “are inevitably rendered retrospectively,” theya6uld not be
disregarded solely on that basidd. However, “when evaluating conflicting
medical opinions, an ALJ need not accept the opinion of a doctor if that opinior
brief, conclusory, and inadequately supported by clinical findinBayliss v.

Barnhart 427F.3d 1211, 1216 (9th Cir. 2005).

Defendant contendsithout citation that the ALJ did not improperly reject Dr.

Hipolito’s opinionand argues that Dr. Hipolito’s observation is not probative
evidence relevant to the time period in questiB&F No. 16 at 16The ALJ
considered Dr. Hipolito’s statement summarizing Ms. Sturdefant’s current med
health and rejected it on the basis that it described Ms. Sturddiaatth “years

after her insured status expired.” AR 19.

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT’'S MOTION FOR SUMMARY
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The Court finds thiathe ALJerred infailing to provide legally sufficient
reasons fogiving little weight tothe assessment of Ms. Sturdefaihiealth byDr.
Hipolito, her treating physiciabecause the sole reagbiatthe ALJ provided was
that Dr. Hipolito’s reportontairedobservations made after the period for disabili
When an ALJ fails t@rovide adequate reass for rejecting a treating examining
doctor's opinionthat opinion is credited as a matter of lavester 81 F.3dat 834
(citing Hammock v. Bowe879 F.2d 498, 502 (9th Cir.1989)]W]here there are
no outstanding issues that must be resolved before a proper disability determir
can be madéthe district court need not remand “solely to allow the ALJ &ixen
specific findings” regarding the rejected testimony and the district court taleg “
that testimony to be established as truédrney v. Sec’y of Health and Human
Servs, 859 F.2d 1396, 1401 (9th Cir. 1988)he evidence introduced by Dr.
Hipolito, when it is given the effect required by law, indicates Ms. Sturdefant
suffered from COPDor 10 yearswith symptoms that began gradualiwever, the
issue of determining the onset datel severityf Ms. Sturdefant’s medical
impairmentanust still be resolved. Therefore, the Court remands for further
proceedingsn which the ALJ shouldjive weight to Dr. Hipolito’s report
I 1]

I

1]
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D. Plaintiff's Credibility

Ms. Sturdefanasserts that the ALJ failed to provide a clear and convincin
reason, supported by substantial evidence, for rejecting her subjective symptoi
testimony regarding the extent of her impairme®€F No. 12 at 13.

It is the province of the ALJ to make credibility determinatiofsdrews v.

(@

n

Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995). However, the ALJ must provide clear

and convincing reasons supported by substantial evidence for rejecting the
claimant’s testimonySmolen v. ChateB80 F.3d 1273, 1281 (9@ir. 1996). A
general assertion thdte claimants not crediblas insufficient; the ALJ muststate
which . . . testimony is not credible and what evidesuggests the complaints are
not cralible.” Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993)he reasons
proffered must besufficiently specific to permit the reviewing court to conclude
that the ALJ did not arbitrarily discredit the claimant's testimor@tteza v.
Shalalg 50 F.3d 748, 750 (9th Cir. 1995) (citation omitted).

An ALJ may find a claimant’s testimony not credible in part or in whmle,
the ALJmay not disregarthe claimant’s testimongolely because it is not
substantiated affirmatively by objective medical eviderfseeSSR 967p, 1996
WL 374186 Robbins v. Soc. Sec. Admu66 F.3d 880883 (9th Cir. 2006)L.ight
v. SSA119 F.3d 789, 792 (9th Cir. 1997)nconsistent assertions in a claimant's

testimony, and between a claimant's testimony and conduct, can be specific re

ORDERGRANTING IN PART PLAINTIFF'S MOTION FOR SUMMARY
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not to find the claimant credible Rusten v. Comm’r So8ec, 468 Fed.Appx. 717,
719 (9th Cir. 2012).

In this case, the ALJ acknowledged that Ms. Sturdefant’s testimony was
substantiated by objective medical evidence due to the lack of mextioatls
during the time period from 206011. AR18. By itself, this would not be a
sufficiently clear and convincing reaso8eelight, 119 F.3d at 792However the
ALJ also dscussed thepecific inconsistencies she identified in Ms. Sturdéfant
testimony and between Ms. Sturdefantestimony, conduct, anti¢ existing
medical recordsAR 17-18. For example, the ALJ noted that Ms. Sturdefant
testified that she was using an albuterol inhaler when she was working in 2008
the only medication she reported using when she was treated in September 20
ibuprofen. AR 18. Additionallyis. Sturdefantestified that she was having
shoulder problems in 2008 and described her right arm “locking” when she rea
overhead. The ALJ noted that Ms. Sturdetfidtreport arm pain when slwas
treated in September 2008, but Ms. Sturdefaditated that the symptoms had on
existed for a matter of dayld. Furthermore, a report dated April 13, 2015,
indicatesMs. Sturdefantvas complaining of bilateral shoulder pain that began ng

morethan two years earlier, well afthts. Sturdefaris last insured date
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Therefore, theCourt finds that the ALJ has not erred by providotear and
convincing reasons, based on substantial evidence, to support the ALJ’s concl
thatMs. Sturdefaris testimony lacked credibility.

E. Credibility of Lay Testimony

Ms. Sturdefanhext contends that the Alfdiled to provide a legally sufficien
reason to reject the statements ofdheughter and former supervisbts. Hutchins
ECF No. 12 at 16. Defendant contends that the gxb¥idedgermane reasatior
rejecting Ms. Hutchins’ testimony. ECF No. 16 at 18.

“Lay testimony as to a claimant's symptoms or how an impairment affect
claimant's ability to work is competent evidence that the ALJ must take into
account. Molina v. Astrue674 F.3d 1104, 1114 (9th Cir. 2012). The ALJ must
provide “reasons germane to each witness” in order to reject lay witness testim
Id. Lay testimony inconsistent with medical evidence is a germane reason to r¢
lay testimony.See Bayliss v. Barnhad27 F.3d 1211, 1218 (9th Cir. 2005).he
impact of lay evidence on the decision of onset will be limited to the degree it ig
cortrary to the medical evidence of record&SR83-20,1983 LEXIS 25

At the hearing, Ms. Hutchins testified that she supervised Ms. Sturdefant
work in 2008. AR 19. Ms. Hutchins said that Ms. Sturdefdrad problems lifting
15 to 20 pound packs of beer and pushing lots of weightShe said tha¥ls.

Sturdefanhad problems standing, had trouble breathing, and would lean again
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walls when she became short of bredth. She stated that she woulchgdéVIs.
Sturdefanhome early from work due to her symptoms and that Ms. Sturcsf#nt
as the result of a mutual agreemelat.

The ALJ stated that the statements made by Ms. Hutchins were not entir

crediblegiven the lack of medical evidence showihgtMs. Sturdefansought any

medical attention for her complaints during the three years after Ms. Sturdefant

stopped working at the store with Ms. HutchiddR 19. The lack of medical
evidence is one of the same reasons the ALJ gave for discredgirfsturdefaris
testimony which the Court found clear and convincirf§R 18. When anALJ finds
the testimony of a lay witness lacking in credibility for the same reasons tHash
provided clear and convincing reasons for rejecting the subjectmplaimts of the
claimant the ALJ has given germane reasons for rejecting lay witness testimon
Valentine v. Comm’r Soc. Seb74 F.3d 685, 694 (9th Cir. 2009)herefore, the
ALJ properly provided germane reasons for giving Ms. Hutchins’ testimdiey lit
weight.

Ms. Sturdefanalso argues that the ALJ failed to consider the lay withess
statements of James Gordon or Kellie Pearce. ECF No. 12 Beféndant
contendghatMs. Sturdefansent the lay witness statements of James Gordon or
Kellie Pearce to the Appeals Council after the ALJ had rendered her de&€ién.

No. 16 at 18. The Administrative Record shows that the statements of James
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Gordon or Kellie Pearce were filed on August 11, 2015. ARZII0 The ALJ’s
decision was issued on August 7, 2015, so the ALJ could not have considered
witness statements of James Gordon or Kellie Pearce when making her decisig
The Court finds that the ALJ did not fail to consider tta#esnents of these
witnesses.
CONCLUSION

Ms. Sturdefanargues that the ALJ’s decision should be reversed and
remanded for an immediate award of benefits. ECF No. 12 at 17. The Court h
discretion to remand the case for additional evidence and findings or to award
benefits. Smolen80 F.3d at 1292. The Court may award benefits if the record i
fully developed and further administrative proceedings would serve no useful
purpose.ld. Remand is appropriate when additional administrative proceedings
could remedy defectRodriguez v. Bowe876 F.2d 759, 763 (9th Cir. 1989). In
this case, the Court finds that further development is necessary for a proper
determination to be made

Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff’'s Motion for Summary JudgmerECF No. 12, is GRANTED

IN PART. The Court denies Plaintiff’'s request for an immediate award o

benefits.

2. Defendant’s Motion for Summary JudgmeBCF No. 16, isDENIED.
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3.  This case IREMANDED for ade novdhearing before the Social

Security Administration.

4.  UPON REMAND, the ALJ will conduct ale novadhearing and issue a

new decision that is consistent with the applicable law set forth in this Or¢

The ALJ will, if necessary, furthelevelop the recordncludingreassessg

the claimant’smpairmentscalling a medical advisor to testify regarding the

onset date of the claimant’s impairmerasd reevaluaing the credibility of

the claimant and other opinion evidence.

The District Court Clerk is directed to enter this Order and provide copieg

counsel.

DATED January 31, 2018

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States Districtutige
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