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hmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jun 06, 2018
UNITED STATES DISTRICT COURT  seAn F veavox. cienx
EASTERN DISTRICT OF WASHINGTON

TODD F, No. 4:17-CV-05081-JTR
Plaintiff, ORDER GRANTING PLAINTIFFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 13-14. AttorneyNicholas David JordarepresentsTodd F.(Plaintiff);
Special Assistant United States AttorrierryeErin Sheaepresents the
Commissioner of Social Security (Defendarithe parties have consented to
proceed before a magistrate juddeCF No.5. After reviewing the administrative
record andhebriefs filed by the parties, the Co@RANTS, in part, Plaintiff's
Motion for Summary JudgmermDENIES Defendaris Motion for Summary
JudgmentandREMANDS the matter to the Commissioner for additional
proceedings pursuant to 42 U.S.C. § 405(Q).

JURISDICTION

Plaintiff filed anapplicationfor Disability Insurance Benefit®IB) on April
18, 2013 Tr. 399, alleging disability sincdune 1, 2009Tr. 309 due toa brain
injury, neck problems, back problems, anxiety, and depresBiof03. In a
Disability Report dated May 8, 2013, Plaintiff amended his date of onset to Aug
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20, 2011, the day after he received an unfavorable ALJ decision in a previous
application Tr. 409 The applicatios weredenied initially and upon
reconsiderationTr. 216-18, 22021. Administrative Law Judge (ALYirginia
M. Robinsonheldahearing orNovember 20, 201&nd heard testimony from
Plaintiff and vocational expert, Richard Chendy. 70-92. The ALJ issue@n
unfavorable decision adanuary 21, 2016Tr. 27-38. The Appeals Council denied
review onMay 2, 2017 Tr. 1-6. The ALJ'sJanuary 21, 201@ecision became the
final decision of the Commissioner, which is appealable to the district court
pursuant to 42 U.S.C. § 405(dglaintiff filed this action fojudicial review on
June 142017 ECF No.1.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@hey are only briefly summarized
here

Plaintiff was50years old at thamendediate of onsetTr. 302 He
completed the twelfth grade in 1979r. 404 Hisreportedwork history includes
the jobof craftsman fothe city of Kennewick Tr. 404, 418 Plaintiff reported
that hestopped working odunel, 2009due tohis conditions Tr. 403.04.

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995)The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonablimterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial esitte or if it is based on legal errdrackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is sigtbvant evidence as a reasonable mind
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might accept as adequate to support a conclusikichardson v. Peralgg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgrfemtihat of the ALJ
Tacketf 180 F.3d at 1097If substantial evidencgupportshe administrative
findings, or if conflicting evidence suppsé finding of either disability or nen
disability, the ALJs determination is conclusiv&prague v. Bowei12 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportedshbigstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
andHuman Services839 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether person is disabled?0 C.F.R. § 404.1520(a9eeBowen
v. Yuckert482 US. 137, 14012 (1987) In steps one through four, the burden of
proof rests upotheclaimant to establish a prima facie case of entitlement to
disability benefits Tackett 180 F.3d at 10989. This burden is met ondbe
claimantestablislkesthatphydcal or mental impairmestpreventim from
engaging irhis previous occupations20 C.F.R. 8§ 404.1520(a)(4)f theclaimant
cannot ddis past relevant work, the ALJ proceeds to step five, and the burden
shifts to the Commissioner to show that (1) the claimant can make an adjustme
other work,and (2) specific jobwhich theclaimant can perforraxist in the
national economyBatson vComm’r of SocSec. Admin.359 F.3d 1190, 11934
(9th Cir.2004) If theclaimant cannot make an adjustment to other work in the
national economy, a finding 6flisabled is made 20 C.F.R§ 404.1520(a)(4¥).

ADMINISTRATIVE DECISION

OnJanuary 212016 the ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
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activity from the amended date of onset, August 20, 2011, through the date he
lag insured for DIB, December 31, 2014r. 29.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
Impairmentghrough his date last insuretraumatic brain injury status post
industrial injury; cognitive disorder; depress, anxiety; and degenerative change
of the cervical, thoracic, and lumbar spiné&s. 29.

At step three, the ALJ found Plaintdfd not have an impairment or
conbination of impairments that met medicallyequaédthe severity obne of
thelisted impairmentshrough the date last insuredr. 30.

At step four, he ALJ assessdelaintiff’s residual function capaciignd
determined heould perform a range ¢ight work with the following limitations:

He could lift or cary up to 20 pound®ccasionally and 10 pounds
frequently He could stand or walk for approximately six hours and sit
for approximately six hours per eighbur workday with normal
breaks He could never climb ladders, ropes, or scaffolHe could
occasionally climb ramps and stairs, stoop, kneel, crouch, and. crawl
He could occasionally reach ehead He had to avoid concentrated
exposure to extreme cold and excessive vibratidle had to avoid
moderate exposure to workplace hazards such as working with
dangerousnachinery He could not work atinprotectecheights He
could understand, remembendeacarry out simple, routine tasks in a
routine work environmentHe could have only superficial interaction
with the public and coworkers He would have done best ia
predictable work environment.

Tr. 31 The ALJ identified Plaintiff's past relevant woasa sign erector land
concluded tht Plaintiff wasnotable to perfornthiswork. Tr. 36-37.

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience aneksidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs that exist in significant numbers in
national ecaomy Plaintiff could perform, including the jobsassembler II,
housekeeper cleaner, aagricultural sorter Tr. 37-38. The ALJconcluded
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Plaintiff was not under a disability within the meaning of the Social Security Act
any time from August 2@011throughDecember 31, 2014Tr. 38
ISSUES

The question presented is whether substantial evidence supports the AL,
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (1) failing to properly weigh the
medical source opiniong?) failing to properly address Plaintiff's symptom
statementsand (3) failing to make a proper step five determination

DISCUSSION

1. Medical Opinions

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opinions expressed by Andrew D. Whitmont, Ph.D., C. Donald Williams, M.D.,
Michael Friedman, D.O., David F. Bachman, Psy.D., Diane Fligstein, Ph.D., an
Dan Donahue, Ph.DECF No.13at8-12.

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexanming physicians who neither treat nor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician Orn v. Astrue495F.3d 625, 631 (9th Cir. 2007).ikewise, the ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamining physiciaid.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimareasons” for rejecting the opinioMurray v.
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Heckler, 722 F.2d 499, 502 (9th Cir. 1983)ikewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
the opinion only for “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” to reject the opini@ster 81 F.3d

at 83031.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating her interpretation thereof, and making findingsagallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989 he ALJ is required to do more than offer her
conclusions, she “must set forth [her] interpretations and explain why they, rath
than the doctors’, are correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir.
1988).

A.  Michael Friedman, D.O.

On November 19, 201Dr. Friedman reviewed Plaintiffsedical records
and completed an evaluation for the Washington Department of Labor and
Industries Tr. 70819. He diagnosed Plaintiff with major depressive episode wit
psychotic features, pain disorder with psychological features and a general me
condition, a rule out cognitive disorder not otherwise specified, and a history of
closed head injutyTr. 716 Dr. Friedman stated that “[b]ased on the claimant’'s
presentation and review of records, | do not believe the claimant is psychologig

capalke of employment He reports that he is paranoid and rarely goes out of the

house He gets irritable, is quasielusional, and reports he gets confused.” Tr.
717.

On September 19, 2012, Dr. Friedman reviewed Plaintiff's medical recory
andcompleted an evaluation for the Washington Department of Labor and
Industries Tr. 75261. He diagnosed Plaintiff with a cognitive disorder secondal
to closed head injury, a rule out factious disorder, and a pain disorder with
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psychological features and a general medical condifion76Q Dr. Friedman
opined that “[b]ased on the claimampresentation of significant confusion, | do
not believe havill be capable of reasonable continuous employment, nor do |
believe he would ba viable participant in vocationsérvices He wauld
correspond to a Category Ithpairment of mental health related to his cognitive
disorder’ Tr. 760.

The ALJ assigned both these opinions “little weight” because (1) they we
inconsistent with Plaintiff's longitudinal treatment higto(2) they were
inconsistent with Plaintiff's documented dadgtivities, (3) they were based on
Plaintiff's unreliable selreports, and (4) they were performed for the purpose of
evaluating Plaintiff's Department of Labor and Industries’ claim 35-36. The
parties failed to allege which standard, clear and convincing or specific and
legitimate, should be applied to Dr. Friedman’s opinidé€F Nos. 13, 14
However, which standard applies to Dr. Friedman’s opinions is immaterial becd
the ALJs reasondailed to meet the lesser of the two: specific and legitimate.

The ALJ’s first reason for rejecting these opinions, that they were

inconsistent with Plaintiff's longitudinal treatment history, fails to meet the lesse

standard of specific and léighate. Inconsistency with the majority of objective
evidence is a specific and legitimate reason for rejecting physician’s opinions
Batson 359 F.3d at 1195Here, the ALJ asserted that the opinions were
inconsistent with the longitudinal treatment history, but failed to state how the
opinions were inconsistentr. 36. At most, the ALJ concluded that Plaintiff’s
functioning had not deteriorated since the prior ALJ decisidn However, this
statement provides no insight into how psychological opinions dated after the f
ALJ opinion were inconsistent with treatment before or after the prior ALJ
decision Therefore, this reason is not legally sufficient.

The ALJ’s second reason for rejecting these opinionsthbkgtwere
inconsistent with Plaintiff's documented daily activities, also fails to meet the
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lesser standard of specific and legitimai#éhile, a claimant’s testimony aboush
daily activities may be seen as inconsistent with the presence of a disabling
condition Curry v. Sullivan 925F.2d 1127, 1130 (9th Cir.199Ghe ALJ failed to
statehowthese activities were inconsistent with the opiniofis 36. She simple

stated that Dr. Friedman’s opinions were inconsistent with the “documented dajly

activities set forth above and in Judggachuck’s decisionld. This is
insufficient to support the ALJ’s rejection of the opinions.

The ALJ’s third reason for rejecting the opinions, that they were based of
Plaintiff's unreliable selreports, fails to meet the lesser standard of speific
legitimate A doctor’s opinion may be discounted if it relies on a claimant’s
unreliable sekreport Bayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005);
Tommasettv. Astrue 533 F.3d1035,1041(9th Cir. 2008) However, the ALJ
must provide a basis for her conclusion that the opinion was based more heavi
a claimant’s selfeportsthanon clinical evidence Ghanim v. Colvin763 F.3d
1154, 1162 (9th Cir. 2014 Here, the ALJ states that “the claimant told D
Friedman that he was paranoid and rarely left his home (B1F/10), but, as noteq
paranoia improved and he was capable of going outside alone, driving, and
maintaining his schedule as necessary.” Tr.\BMile Dr. Friedman recounted
Plaintiff's selfreported paranoia in the November 2011 opinion/17, tkere is
no explanatioras to how the ALJ concluded that Dr. Friedman’s opinion rested
more heavily on Plaintiff's statements and not on the review of the medical
evidence, Tr. 7144, or the Mentabtatus Examination, Tr. 748. As such, the
ALJ failed to provide a basis for her conclusion that the opinion was more heay
based on Plaintiff's reports and not on clinical evidenidais reason fails to meet
the specific and legitimate standard.

The ALJ’s faurth reason for rejecting Dr. Friedman’s opinions, that they
wereobtainedfor the purpose of evaluating Plaintiff’'s Department of Labor and
Industries’ claim, fails to meet the lesser standard of specific and legitifiaté
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the ALJ never sgcifically cited this as a rationale for her rejection of the opinion
Tr. 36 Instead, she alluded to it in a nspecific way, stating:

| agree that the claimant is unable to perform his past.wdodkvever,

Depatmentof Labor and Industries (L&I) claims and Social Security

disability claims involve different rules and process&¥hile L&l

claims consider returning an individual to the job of injury, Social

Security disability claims involve establishing a residual functional

capacity with specific limitations based on the entire recilareover,

whether or not an individual is “disable®’ an issue reserved for the

Commissioner For Social Security disability purposes, the claimant’

inability to return to her previous job does not mean thatis unable

to perform less demanding work.

Id. This vague allusion to determinations by the Department of Labor and Indu
Is insufficient in itself to meet the specific and legitimate standaxen if the

ALJ specifically statd that this was a reason for rejecting Dr. Friedman’s opiniol
without more, she would still far short of the standard.

While the ALJ is not bound by the decision of other agencies, 2R &F.
404.127(d) (whether or not an individual is “disabled” is an issue resgfor the
Commissioner)she is required to consider medical source opinions regardless
their source, 20 C.F.R.404.1527(h) Therefore, she would not be bound by the
Department of Industry and Labor’s final determination of disability yaindd
still berequired to consider the medical opinions the determination was based
upon Here Dr. Friedman’s statements that “[b]Jased on the claimant’s
presentation and review of records, | do not believe the claimant is psychologig
capable of employmentTr. 717, and “[b]ased on the claimant’s presentation of
significant confusion, | do not believe hal be capable of reasonable continuous
employment, nor do | believe he woulddegiable parcipant in vocational
services,” Tr. 760ywould notbeconsidered a conclusory statement describ@din
C.F.R.8404.1527(d) but instead an assessment, based on objective medical

evidence of Plaintiff's psychological capabilities resulting from his mental
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impairments See Hill v. Astrug698 F.3d 1153, 116@th Cir. 2012) (a treating

physician’s statement that the claimant would be “unlikely” to work full time wasg

not a conclusory statement like those described in 20 C.F.R. § 404.25F4d)
these reasons, the fact that the opinions were gathered farrfiese of Plaintiff's
Department of Labor and Industry claim, is not a legally sufficient reason to rej¢
them.

This case is remanded for the ALJ to properly address the opinions of Dr,

Friedman.

B. Andrew D. Whitmont, Ph.D.

Dr. Whitmont teatedPlaintiff from Octobei2011 to June 2012Tr. 72224,
777-81. On October 16, 2012, Dr. Whitmaosignedan opinion concurring with
the September 19, 2012 independent medical examination complei2d by
Friedman “except that Pain Disorder is an Axis Inddion, not Il [and] PPD is
cat[egory] 4, not cat[egory] IIl.” Tr. 7760n October 7, 2011, December 1, 2011
andFebruary 1, 2012 he stated that Plaintiff was “not currently able to work dug
physical condition.” Tr. 72277981. On April 1, 2012 he stated that Plaintiff

was “currently not able to work due to physical condition and pain disorder.” Tr.

778 On June 1, 2012, he stated that Plaintiff was “currently not able to work dt
to physical condition, pain and cognitive disorders.” Tr..7Viie ALJ gavdhese
opinions “little weight” for the identical reasons she rejected Dr. Friedman’s
opinions Tr. 35-36.

These reasons fall shortthie lesser specific and legitimate standard for
same reasons they failed in relation to Dr. Friedman'siops See supra
Therefore, the ALJ is instructed to readdress Dr. Whitmont’s opinions upon
remand.

C. David F. Bachman, Psy.D.

OnFebruary 2, 2010, Dr. Bachman completed a diagnostic clinical interv
and administered the Beck Anxiety Invent@BAIl), Beck Depression Inventory
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(BDI-2), Mini Mental Status Exam (MMSE), Wide Range Achievement Tst 4
ed. (WRAT-4), Sentence Completion test, Drawing of Holisee Person,
Thematic Apperception Test (TAT), Wechsler Adult Intelligent Scale (WN)S
and Minnesota Multiphasic Personality Inventerf — Restructured From
(MMPI-2 RF) Tr. 61826. He diagnosed Plaintiff with depressive disorder,
generalized anxiety disorder, pain disorder, and cognitive disofde622 He
provided treatment recommeations to the Department of Labor and Industries
stating that Plaintiff was an “injured worker who is really depressed and on edd
because of his inability to cope with all of the secondary problems.” Tr.G23
April 29, 2010, in response to a questaire forwarded by Plaintiff's
representative, Dr. Bachman stated tiegtdeclindd] to render any opinions
based on a single visit projecting his behabiack into a work environment
believe | have insufficient information to do thdit| hadseen this geréman over
Six or seven visits, most likely | would have an opinion abaipotential
behavior” Tr. 617.

The ALJ did not discuss Dr. Bachmanefusal to provide an opinion based
on a single examTr. 27-38. Plaintiff appears to challeeghis determination,
stating, “[o]ddly enough, the ALJ in her decision failed to provide a weight

analysis for the onéme medical assessment Dr. Bachman performed.” ECF No.

13 at 9 The statements by Dr. Bachman do not form an opinion as to Plaintiff’

functional ability Therefore, the ALJ was not required to address the statement

specifically in her decisianSee Howard v. Barnharg841 F.3d 1006, 1012 (9th
Cir. 2003) (The ALJ need not discuss every piece of evidence in the reseed);
also Vinceat v. Heckley 739 F.2d 1393, 13995 (9th Cir. 1984) (The ALJ is not
required to discuss all evidence presented to her, but she must explain why
significant probative evidence has been rejectafhile the statements are not a
functional opinion, the underlying psychological evaluation is objective medical
evidence that will be included in the ALJ’s consideratiothefrecord upon
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remand.

D. C. Donald Williams, M.D.

OnMay 14, 2010 Dr. Williams completed an evaluation of Plaintiff,
reviewed medical recordandadministered a Mental Status Examinatite
BDI-2, andthe MMPF2. Tr. 68895. Dr. Williams stated that he was “unable to
diagnose any Axis 1 conditions based on [his] evaluation,” specifically stating t
he did not have the raw data from Dr. Bachman’s assessifer@®94 On
October 13, 2010, Dr. Williams received the missing information from Dr.
Bachman’s assessment and summarized his opinion as follows:

[T]he psychological testing performed by Dr. Bachman was valid, and
indicated the presence of real and diagnosable -DEkbnditions

The psychologicaltesting | administered whichs very similar
revealed a different approach to the tedting processwith clear
evidence of exaggeration to the degree that the testhwaglated and
malingering was suggested according to current literature

Tr. 68687. On March 14, 2011, Plaintiff went to Dr. Williams’ office and took
the MMPL2 a second time iihout a clinic interview or formal evaluatiofir.

703-07. Thereafter, Dr. Williamsffirmed Dr. Bachman'’s diagnosis of depressive

disorder, generalized anxiety disorder, pain disorder associated with psycholog
factors and a general medical conditiand cognitive disordefTr. 706 He stated
that “[t]his is a complicated case, and the prognosis is guarded for [return to wq
in light of the cognitive disorder component as well as multiple anxieties,
depression, and the potential for psycha@tdires Id.

The ALJ did not address Dr. Williams’ opinion in her decisidn. 27-38.
Defendant asserts that the ALJ adopted the previous ALJ’s determination whic
discussed Dr. Williams’ opinionECF No. 14 at 12cfting Tr. 32). However, the
ALJ’s decision as cited by Defendamtly applies to the analysis of Plaintiff's
credibility: “l adopt and incorporate the credibility analysis contained in Judge
Palchiwck's August 2011 decision.” Tr. 32Zrherefore, Dr. Williams’ opinion
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wentunaddressd Social Security Ruling (S.S.R.) 8p states that the residual
functional capacity assessment “must always consider and address medical sg
opinions If the [residual functional capacity] assessment conflicts with an opini
from a medical sourcéhe adjudicator must explain why the opinion was not
adopted.”

Therefore, upon remand the ALJ will also readdress the opinion of Dr.
Williams.

E. Diane Fligstein, Ph.D., and Dan Donahue, Ph.D.

Dr. Fligsteinreviewed the evidence in the record as of Zie2013 and
opined that Plaintiff remained capable of understanding and remembering simy
work tasks and instructiondr. 129 She also found that he retained the ability tg
complete simple, repetitive tasks with occasional wane in attention and
conentration due to psychological symptoms and somatic focus with normal
breaks and rest periods for forty hour work wekk She found Plaintiff would

do best within a work setting with superficial social interactions with the general

public, supervisorgand coworkers Tr. 13Q Additionally, she found that he
would d best within a predictable work environmeid. Dr. Donahue provided
an identical opinion after reviemg the files in the record as &kbruaryll, 2014
Tr. 14445, The ALJ gavahe% opinions “significant weight,” except she rejecteq
the portion regarding an occasional wane in attention and concentratid@b.
The opinion of a noexamining physiciamay be rejected by reference to
specific evidence in the medical recoiSousa v. Callahari43 F.3d 1240, 1244
(9th Cir. 1998) Here, the ALJ failed to cite to any specific evidence in the medig
record in the rejection of the attention and concentration limitation:

To the extent that Dr. Fligstein’s and Dr. Donahue’s assessitnants

the claimant could do unskilled work with occasional wane in attention
and concentration due to mental symptoms and somatic focus indicates
more restrictive limitations than set forth in the residual functional
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urce
DN

e

e

cal




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

capacity, the evidence does not substantiate paion of their
opinion.

Tr. 35 Therefore, upon remand, the ALJ will properly address the opinions of
thesedoctors
2. Plaintiff's Symptom Statements

Plaintiff contestgshe ALJs determination that Plaintiff's symptom
statements were unreliablECF No.13at7-8.

It is generallythe province of the ALJ to make credibility determinations
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason&ashad v. Sullivarf03 F.2d 1229, 1231 (9th Cir. 199@bsent
affirmative evidence of malingering, the AkJeasons for rejecting the claimant
testimony must béspecific, clear and convinciiig.Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996lester 81 F.3dat834. “Generalfindings are
insufficient: rather the ALJ must identify what testimony is not credible and wh
evidence undermines the claimantomplaints. Lester 81 F.3d at 834

The evaluation of a claimant’s symptom statements and their resulting
limitations relies, in part, on the assessment of the medical evid€ee20
C.F.R. 8404.1529(c)S.S.R. 163p. Therefore, in light of the case being remands
for the ALJ to readdress the medical source opinions in the file, a new assessn
of Plaintiff’'s subjectivesymptom statements will be necessaryie ALJ is to
specifically address whether there is affirmative malingering in theAile
reference to the prior credibility determination will not be sufficient to support a
credibility analysis for this case
3. Step Five

Plaintiff alleges that the hypothetical that was based on the ALJ’s residug
functional capacity determination and provided to the vocational expert at the
hearing lacked several limitatioasdresuledin a flawed step five determination
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ECFNo. 13 at 1314. Here, the file is being remanded for the ALJ to further
address the opinion evidenc€&herefore, the ALJ will make a new residual
function capacity determination leading to new step four and step five
determinations.

REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%n immediate award of benefits is appropriate
where“no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly develbpéatney v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir.8®), or when the delay caused
by remand would béunduly burdensoméTerry v. Sullivan903F.2d 1273, 1280
(9th Cir. 1990); se also Garrison v. Colvjir59 F.3d 995, 102®th Cir. 2014)
(noting that a district court may abuse its discretion not tomdrf@ benefits
when all of these conditions are methis policy is based on tif@eed to
expedite disability claim$. Varney 859 F.2d at 1401But where there are
outstanding issues that must be resolved before a determination can be made,
is not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, remand is approjgese
Benecke v. Barnhar879 F.3d 587, 5986 (9th Cir. 2004)Harman v. Apfel211
F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluataarther
proceedings are necessary for the ALJ to properly address opinion evidence,
properly address the supportability of Plaintiff's symptom statements, and mak
new determination at steps four and fividhe ALJ will supplement the record with
any outstanding evidence pertaining to the relevant time period and call a
psychologicakxpert and a vocational expert to testify at remand proceedings.
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CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendarits Motion for Summary Judgme®iCF No. 14, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 13, is
GRANTED, in part, and the matter REMANDED to the Commissioner for
additional procedadgs consistent with this Order

3.  Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff

and the file shall bELOSED.

DATED June 6, 2018
JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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