Badillov. C

© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

gmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES DISTRICT COURT Sep 25, 2018
EASTERN DISTRICT OF WASHINGTON  sean . meavov, cer

MARIBEL B., No. 4:17-CV-05112JTR
Plaintiff, ORDER GRANTINGIN PART
PLAINTIFF'S MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 14, 15 AttorneyChad L. Hatfieldrepresent$daribel B. (Plaintiff); Special
Assistant United States Attorndgseph John Langkamepresents the
Commissioner of Social Security (Defendarithe parties have consented to
proceed before a magistrate jud@eCF No.3. After reviewing the administrative
record andhebriefs filed by the parties, the Co@RANTS, in part, Plaintiff's
Motion for Summary JudgmerDENIES Defendans Motion for Summary
JudgmentandREMANDS the matter to the Commissioner for additional
proceedings pursuant to 42 U.S.Cl&(g)and42 U.S.C. 81383(c)
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JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd
Disability Insurance BenefitdIB) on April 1, 2013, Tr. 109, alleging disability
sinceAugust 10, 2011Tr. 247, 253 due to Hepatitis C, left ankle fracture, carpel
tunnel syndrome, depression, anxiety, and a pinched nerve in the left arm,.Tr.
The applicatios weredenied initially and upon reconsideratiofr. 176-80, 183
88. Administrative Law Judge (ALJ) Tom IMorris helda hearing omAugust 21,
2015and heard testimony from Plaintdhd vocational expeMark Harrington
Tr. 31-83. The ALJ issue@n unfavorable decision danuary 5, 2016Tr. 14-24.
The Appeals Council denied review on May 2@17. Tr.1-7. The ALJ'sJanuary
5, 2016decision became the final decision of the Commissioner, which is
appealable to the district court pursuant to 42 U.88@05(g) 1383(c) Plaintiff
filed this action for judicial review oduly 26, 2017 ECF Na. 1, 5

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the partifdey are only briefly summarized
here.

Plaintiff was40 years old at the allegethte of onsetTr. 247. She reported
that she completed her GED in 2005. 316. Herreportedwork history includes
the jobs of farm laborer, clothing retail, food processing, hostess, and
housekeepingTr. 317, 327 Plaintiff reportecthatshe stopped working oMay
31, 2011due toher conditions Tr. 316

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir1995) TheCourt reviews théLJ's determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
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not supported by sshantial evidence or if it is based on legal erfbackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial eéance is such relevant evidence as a reasonable min
might accept as adequate to support a conclusikichardson v. Peraleg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substititsgudgment for that of the ALJ
Tacketf 180 F.3d at 1097If substantial evidencgupportghe administrative
findings, or if conflicting evidence suppsd finding of either disability or nen
disability, the ALJs determination is conclusivé&prague v. Bowern812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportedshbigstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of ldéh
and Human Service839 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-8tep sequential evaluation process
for determining whether a person is disabl@® C.F.R. § 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14042 (1987) In steps one
through four, the burden of proof rests uplaclaimant to establish a prima facie
case of entitlement to disability benefifBacketf 180 F.3d at 10989. This
burden is met ondhe claimantestabliskesthatphysical or mental impairment
preventherfrom engaging irherprevious occupations20 C.F.R. 88
404.1520(a)(4), 416.920(a) (I theclaimant cannot dberpast relevant work,
the ALJ proceeds to step five, and the burden dlaifise Commissioner to show
that (1) the claimant can make an adjustment to other w&ndk(2) specific jobs
which theclaimant can perforraxist in the national economatson v. Comm’r
of SocSec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant
cannot make an adjustment to other work in the national economy, a finding of
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“disabled is made 20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4))).
ADMINISTRATIVE DECISION
OnJanuary 5, 201,6he ALJ issued a decision finding Plaintifas not
disabled as defined in the Social Security.Act
At step one, the ALfbund Plaintiff had engaged in substantial gainful

activity for the year of 201.2Tr. 17. However, since there had been a continuous

twelve month period during which PlaintHibd not engaged in substantial gainful
activity, the ALJ continued in the sequential evaluation processl?.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
impairments:degenerative disc disease and carpal tunnel syndromé?7.

At step three, the ALJ found Plaintdfd not have an impairment or
conbination of impairments that met medicallyequaédthe severity obne of
the listed impairmentsTr. 19.

At step four, he ALJ assessdelaintiff's residual function capaciignd
determinedshecould performarange of light workwith the following limitations:

except she can stand and/or walk (with normal breaks) for a total of
about six hours in an eight hour workdaydait (with normal breaks)

for a total of about six hours in an eight hour workd@ye claimant
would need to p#odically alternate sitting with standing, which can be
accomplished by any work task requiring such shifts or can be done in
either positiontemporaily or longer The claimant can frequently
climb ramps and stairs She can frequently handle bilaterallyrhe
claimant must avoid concentrated exposure to vibrations and hazards
(such as dangerous machinery or unprotected heights is capdb

of unskilled work tasks with customary breaks and lufdie claimant

can work in a low stress environment, defined as only occasional
decision making requiredNo production rate pace work but rather goal
oriented work The claimant would be off tksl0% over the course of

an 8hour workday.

Tr. 20. The ALJ identified Plaintiff's past relevant woaslabel maker and
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packer, agricultural produ@nd ©ncluded that Plaintiff wasnot able to perform
this past relevant workTr. 22.

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience aneksidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs that exist in significant numbers in
national ecaomy Plaintiff could perform, including the jobs of small products
assembler, electrical accessories assendnéproducts assembleilr. 23. The
ALJ concluded Plaintiff was not under a disability within the meaning of the Sot
Security Act at anyime fromAugust 10, 201%, through the date of the ALJ's
decision Tr. 23

ISSUES

The question presented is whether substantial evidence supports the AL
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (1) failing to properly weigh the
opinion evidence(2) failing tofind Plaintiff’'s anxiety and depression severe at
step two, (3) failing to properly consider Plaintiff's symptom statements, and (4
failing to meet s burden at step five.

Plaintiff had previously filed applications for SSI and DIB benefits on Jur
20, 2012 alleging disability as of August 10, 2011. Tr884232244, 261.
These applications were denied on September 18, 2012. Tr. 166. While the A
did not reopen thesaspplications, he was aware of thamthey were a part of the
exhibits he entered into the record at the hearing. Tr. 34. The Court finds that

the

cial

)'s
egal

e

LJ

by

making a determination of disability pertaining to the period of time at issue in the

prior application, théALJ de facto reopened the prior adjudicatioBee Lewis v.
Apfel 236 F.3d 503, 510 (9th Cir. 2001).

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 5




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

DISCUSSION?
1.  Opinion Evidence
Plaintiff argues the ALJ failed to properly consider and weigh the o@nion
expressed byaelm Moon, Ph.D.Jan Kouzes, ED., N.K. Marks, Ph.D.Cheryl
P.Hipolito, M.D., andSergio FloresM.D. ECF No.14 at13-18.
In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat theacig
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician Orn v. Astrue495 F.3d 625, 631 (9th Cir. 200d)ikewise, the ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamining physiciaid.

When an examining physician’s opinion is not contradictedrimther
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
and when an examining physician’s opinion is contradicted by another physicis

the ALJ is only required to provide “specific and legitimate reasons” to reject the

opinion. Lester 81 F.3d at 83B1. The specific and legitimate standard can be
met by the ALJ setting out a detailed and thorough summary of the facts and

?In Lucia v. S.E.C.138 S.Ct. 2044 (2018), the Supreme Court recently he
that ALJs of the Securities and Exchange Commission are “Officers of the Unit
States” and thus subject to the Appointments Clause. To the extent Lucia app
to Social Security ALJs, the parties have forfeited the issue by failing to raise it
their briefing. See Carmickle v. Comm’r of Soc. Sec. AdrbiB3 F.3d 1155, 1161
n.2 (9th Cir. 2008) (the Court will not consider matters on appeal that were not
specifically addressed in an appellant’s opening brief).

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 6
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conflicting clinical evidence, statingsinterpretation thereof, and making
findings Magallanesv. Bowen881 F.2d 747, 751 (9th Cir. 1989)he ALJ is
required to do moréhaan offer hisconclusions, he “must set fortis
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir.1988).

A.  Taedm Moon, Ph.D.,Jan Kouzes,Ed.D., andN.K. Marks, Ph.D.

On March 11, 2013, Dr. Moon completed a Psychological/Psychiatric
Evaluation form for the Department of Social and Health Services (DSHS)
517-21. He diagnosed Plaintiff witihhajor depressive disorder, and anxiety
disorder and opined that Plaintiff had a marked limitation in seven basic work
activities and a moderate limitation in the remaining six basic work activilies
519-20.

OnAugust 24, 2012Dr. Krouzescompleted d&sychological/Psychiatric
Evaluationform for DSHS Tr. 46266. She diagnosed Plaintiff with major
depressive disorder, and anxiety disorder and opined that Plaintiff had a marke
limitation in four basic work activities and a moderate limitation ia@aitional
five basic work activities Tr. 46364.

OnFebruary 12, 2015 Dr. Marks examined Plaintiff anddpnil 30, 2015,
Dr. Marksadministered psychological testiagthe request of DSHSr. 695
701 He completed the Wechsler Adult IntelligenceslV and the Trail Making
Test parts A and BTr. 700-01. Plaintiff was not able to complete the Trai
making part B as she forgot the directions and had to have them repeated mulf
times Tr. 701 The Wechsler Memory Scale was attemptettdéstng was
aborted due to Plaintiff's level of frustration and fatigue with testifig 700 On
May 11,2015,Dr. Marksdiaghosed Plaintiff with an unspecified neurocognitive
disorder and an unspecified depressive disoriler697. He opined that Plairffi
had a severe limitation in nine basic work activities, a marked limitation in threeg
basic work activities, and a moderate limitation in the remaining basic work
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activities addressed on the farir. 697-98.

The ALJ addressed the opinions of these three examining providers together

In a single paragraphlr. 1819. The ALJ assigned all three opinions little weight
because (1) Plaintiff failed to follow through with treatment for her mental healt

=)

symptoms, (2) Plaintiff's presentation for these evaluations wasgnificant
contrast to the other evidence in the record,” (3) the claimant has greater social
functioning that indicated in the opinions, and (4) the opinions do not accurately
reflect Plaintiff's cognitive functioningld.

Plaintiff as®rts that the ALJ’s reasons for rejecting these opinions failed tp
raise to the level of specific and legitimate reasons supported by substantial
evidence ECF No. 14 at 14The Court agrees To meet the specific and
legitimate standard, the ALJ must set out a detailed and thorough summary of the
facts and conflicting clinical evidence, stateihterpretation thereof, and make
findings Magallanes 881 F.2d at 751He must do more than offeish
conclusionshe “must set fortlnis interpretations andxplain why they, rather
than the doctors’, are correctEmbrey 849 F.2d at 4222. Here by clumping all
three opinions together and making conclusory statements regarding their
reliability, the ALJ failed to provide the ehoughsummary of the factana
conflicting clinical evidence.

The ALJ did provide one specific example regarding Dr. Marks’ opinion &s
not accurately reflecting Plaintiff's cognitive functioning: “Dr. Marks indicated
that the claimant exhibited very poor memory skills and had -&dale 1Q of 59,
which would be in the intellectual disability rangdowever, no other examiner

-

has suggested that the claimant has such significantly reduced functioning.” T
19. However, the ALJ failed to provide any citation to evidence that denabedt
Plaintiff functioned at a higher intellectual levédl. Dr. Marks is the only

provider who administered such testing, and the opinions of all the other
examining psychologists, Dr. Moon and Dr. Krouzes, addressed significant

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 8
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limitations in social and cognitive abilitiedr. 464, 519520. Therefore this

single specific comparison a inserted in this otherwise conclusive paragraph is n
suppatedby substantial evidence and is not sufficient to uphold the rejection of
three opinions.

Defendant provided substantial citations to the record in support of the
ALJ’s conclusive reasons for rejecting these opinions. ECF No. 1518.11
However, the Court is limited to reviewing what the ALJ wrote in his decision a
not the assertions dhie¢ Defendant on appedabee Orn495 F.3d at 630 (The
Court will “review only the reasons provided by the ALJ in the disability
determination and may not affirm the ALJ on a ground upon which he did not
rely.”). Therefore, Defendant’s citations to the record in support of the ALJ’s
rationale cannot be persuasive

The ALJ will readdress the opinions of Dr. Moon, Dr. Krouzes, and Dr.
Marks on remand and will call@sychologicakxpert to testify at a remand
hearing.

B.  Cheryl P. Hipolito, M.D.

OnJanuary 4, 2012 Dr. Hipolito completed a Physical Functional
Evaluation form for DSHSTr. 52325. She diagnosed Platiff with major
depressive disorder and chronic left wrist pain and limited Plaintiff to sedentary
work. Tr. 52425. The ALJ rejected thiepinion because the opinion of Dr.
Ulleland was more consistent with medical evidente 21-22. The ALJ’s
rationale implies that Dr. Hipolito’s opinion was inconsistent with the medical
evidence The ALJ then provided citation to the evidence thapsujed Dr.
Ulleland’s opinion but failed to address how this evidence was contradictory to
Hipolito’s opinion Since this case is being remandedurther address the
psychological opinions in the file, the ALJ will readdress Dr. Hipolito’s opingn &
well.
Il
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C. SergioFlores, M.D.

On August 21, 2012, Dr. Flores completed a Physical Functional Evaluat
form at the request of DSHST. 47076. He diagnosed Plaintiff with a fracture of
the right food and bilateral carpal tunnel syndrorfie 471 He opined that
Plaintiff was severely limited, meaning she was “[u]lnable to meet the demands

sedentary worK Tr. 472, 476 The ALJ gave little weight to this opinion because
(1) Dr. Flores did not cite to any objective findings to support his opinion, (2) Df.

Flores indicated Plaintiff was severely limited but only listed Plaintiff's
impairments as moderate in severity, anddB Floresreliedon Plaintiff's foot
fracture as an impairment contributing to her disability, but the ALJ found the fc
fracture to be a nonsevere impairment. 22.

This case is being remanded for the ALJ to further address the psycholog
opinions in this caseUpon remand, the ALJ will further address Dr. Flores’
opinion Dr. Flores relied on Plaintiff's foot fracture as an impairment contributi
to her disability The ALJconcludel that this is inconsistent with the evidence,
which failed b support that the foot fracture resulted in a severe impairnent
22. In the step two discussion of Plaintiff's foot fracture, the ALJ makes a citati
to an imaging report that “did not document any fracture.” Trcitihg Tr. 611
612). However, this imaging report was aftay of Plaintiff's left tibia and fibula
Tr. 612 The report fails to address any bones of the left flabt As such, the
ALJ’s determination that Plaintiff's left foot impairment is not seyeotentially
lacks support by substantial evidenddnerefore, upon remand, the ALJ is
instructed to further address Plaintiff's left foot impairment and reconsider Dr.
Flores’ opinion.

2. Step Two

Plaintiff challenges the ALJ’s determination that Pl#fistdepression and
anxiety were not severe at step tveCF No. 14 ai0-13.

The steptwo analysis is “a de minimis screening device used to dispose d
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groundless claimsWebb v. Barnhart433 F.3d 683, 687 (9th Cir. 200%)\n
impairment is “not severe” if it does not “significantly limit” the ability to conduct
“pbasic work activities.” 20 C.F.R. 88 404.1522(a), 416.922B&sic work

activities are “abilities and aptitudes necessary to do most jobs.” 20 C.F.R. §
416.922(b) “An impairment or combination of impairments can be found not

severe only if the evidence establishes a slight abnormality that has no more than a

minimal effect on an individual’s ability to work.Smolernv. Chater, 80 F.3d
1273 1290(9th Cir. 1996)internal quotation m&s omitted) A claimant’s own
statement of symptoms alone will not sufficee20 C.F.R. § 416.921.

The ALJ premised his step two determination on the rejection of the
opinions of Dr. Moon, DrKouzes, and Dr. MarksTr. 1819. As addressed
abovethe ALJ failed to provide legally sufficient reasons for rejecting the
opinions of these providers, all of which found Plaintiff had severe mental health
impairments Therefore, upon remand, the ALJ will readdress Plaintiff's mental
health impairments atep two.

3. Plaintiff's Symptom Statements

Plaintiff argues that the ALJ failed to provide legally sufficient reasons for
rejecting her symptom statementsCF No.14 at18-19.

It is generallythe province of the ALJ to make determinatioegarding the
credibility of Plaintiff's symptom statementndrews 53 F.3dat 1039 butthe
ALJ’s findings must be supported by specific cogent reagashiad v. Sullivan
903 F.2d 1229, 1231 (9th Cir. 199®bsent affirmative evidence of malingegin
the ALJs reasons for rejecting the claimantestimony must bspecific, clear
and convincing. Smolen80 F.3d afl281;Lester 81 F.3dat 834 “General
findings are insufficient: rather the ALJ must identify what testimony is not
credible andvhat evidence undermines the claimamomplaints. Lester 81
F.3d at 834

The ALJ found Plaintiffs statements to be less thalily credible

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 11
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concerning the intensity, persistence, and limiting effectefymptoms Tr. 21.
Plaintiff argues that the ALJ identified one reason for rejecting her statements,
they were inconsistent with the objective medical evidence, and this one reaso
failed to meet the specific, clear and convincing standa@@F No. 14 at 149,
Defendant argues that the record contains affirmative evidence of malingering
the ALJ was not required to provideyespecific, clear and convincing reason
ECF No. 15 at 1-48. To support his assertion, Defendant citesetirds from
Neuva Esperanza Counseling Center in 8fi®012 whichstates that“CC
suspect’s client is malingering,” 7495, 496, and‘Clinician suspects client is
malingering,” Tr. 496 He additionally points to a September 2012 discharge no
from Neuva Esperanza Counseling Center stating “Clinician suspects client is
malingering.” Tr. 499

With regard td‘affirmative evidence of malingeringThe Ninth Circuit has
generallylimited its finding ofmalingeringto cases involving atrong evidentiary
support for doing soln Mohammad v. Colvirfor examje, theCourt found
evidence of malingering based on “three instances in which [the claimant’s]
symptoms disappeared after arriving at the emergency room with her son, a
psychological evaluation that refers to a ralg malingering diagnosis made by
anotker examining psychologist, and the provisional malingering diagnosis fron
[an examining psychologist].595 Fed.Appx. 696, 6998 (9th Cir. 2014)see

also Berry v. Astrug622 F.3d 1228, 1235 (9th Cir. 2010) (malingering establishe

where claimant reported refraining from doing volunteer work “for fear of
impacting his disability benefits,” and claimed disability dating from his last day
employment despite admitting he left his job because his employer went out of
business and “probably would have wedkonger had his employer continued to
operate.”) In contrast, icCha Yang v. Commissioner of Social Security
Administration a doctor’s notation “to R/O [rule out] malingering” was “not a
clear, affirmative diagnosis that [the claimant] was actuallyngearing” because

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 12
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that doctor “failed to follow up on his suspicions and none of [the claimant’s] ot
treating or examining doctors suggested that [the claimant] might be malingerin
488 Fed.Appx. 203, 205 (9th Cir. 2012).

Here, thee are two major forsdemonstratinghat “affirmative evidence
of malingering” is not present in this cadérst, the ALJ made no finding that
Plaintiff was malingering He only mentioned the wdmalingering once in his
step two determination as a reason to discount Plaintiff's mental health
impairments and not in the context of a credibility analySiscond, reviewing the
records from Neuva Esperanza Counseling Center, it is unclear whoestsugp
Plaintiff of malingering The identifiers “CC” or “Clinician” can be referring to
the “Care CoordinatorseeTr. 526, who is further unidentifiedy it could be
referring toChristy Chantharath, ARNHFr. 527. Therefore, the training and
reliabiity of the individual who suspects tinealingeringis unknown. The Court
cannot determine/hetherthis isthe conclusion of an acceptable medical source ¢
not. As such, the Court finds there was no “affirmative evidence of malingering
in this case, anthe ALJ was required to provide sffex, clear and convincing
reasons to reject Plaintiff's symptom statements.

The ALJ’sonly reason for rejectinBlaintiff's symptomsstatements, that
they were ot supported by objective medical evidensenotspecifc, clear, and
convincing reason to undermine Plaintiff's credibility its own Although
objective medical evidenas a“relevant factor in determining the severity of the
claimant’spain and its disabling effectst cannot serve as the sgeundfor
rejecting a claimang credibility. Rollins v. Massanayi26l F.3d 853, 857 (9th
Cir. 2001) Therefore, the ALJ failed to properly address Plaintiff's symptom
statements and will readdress them upon remand.

4. Step Five

Plaintiff argues that the Alikiled to meet his burden at step five because

the determination was based on portions of the vocational expert’s testimony,
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which was without evidentiary value because it was provided in response to an
incomplete hypotheticalECF No. 14 at 120. Since the case is being remanded
for the ALJ to properly address the opinion evidence and Plaintiff's symptom
statements, a new residual functional capacity determination will be necessary
will trigger the need for new determinations at steps four and five

REMEDY

The decision whether to remand for further proceedings or reverse and
award benefits is within the discretion of the district codMtAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%\n immediate award of benefits is appropriate
where“no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs.859 F.2d 1396, 1399 (9th Cir.8®), or when the delay caused
by remand would b&unduly burdensomé;Terry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990) see also Garrison v. Colvjir59 F.3d 995, 102(®©th Cir. 2014)
(noting that a district court may abuse its discretion not tomdrf@ benefits
when all of these conditions are methis policy is based on th@eed to
expedite disability claim$. Varney 859 F.2d at 1401But where there are
outstanding issues that must be resolved before a determination can be made,
is not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, remand is approjgese
Benecke v. Barnhar879 F.3d 587, 59986 (9th Cir. 2004)Harman v. Apfel211
F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluataarther
proceedings are necessary for the ALfutther address the medical source
opinions in the file and properly address Plaintiff's symptom statem@ihis
necessitates new determinations at steps two throughThe ALJ will
supplement the record with any outstanding evidence and call a psychological
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expert a medicakxpert and a wcational expert to testify at a remand hearing.
CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendarits Motion for Summary Judgme®iCF No. 15, is
DENIED.

2. Plaintiff’'s Motion for Summary JudgmerECF No. 14, is
GRANTED, in part, andthe matter iREMANDED to the Commissioner for
additional procedadgs consistent with this Order

3. Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff
and the file shall bELOSED.

DATED September 25, 2018

M

JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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