Tamburello

10

11

12

13

14

15

16

17

18

18

20

21

[

et al v. City of Kennewick et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

May 18, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CHARLES TAMBURELLO,
husband, and ROXANNE
TAMBURELLO, wife,

NO: 4:17-CV-5119RMP

ORDERGRANTING

Plaintiffs, DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT AND

V. DENYING PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT
CITY OF KENNEWICK, a
municipal corporation; JASON
HARRINGTON, husband; and
ROBIN HARRINGTON, wife,

Defendars.

BEFORE THE COURT are Plaintiffs’ Motion for Summary Judgment,
ECF No. 9, and Defendants’ Crelg®otion for Summary Judgment, ECF No. 11.
The Courtheld a hearingpn May 10 2018. David Hevelappeared on behalf of
Plaintiffs. Joel Comforappeared on behalf of Defendants. The Court has heart
the parties’ argumentbasreviewed the pleadings, and is fully informed.
I

11
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BACKGROUND

Plaintiffs Charles and Roxanne Tamburello (“Plaintiffs”) brought this suit
against Defendants Jason and Robin Harrington and the City of Kennewick
(collectively, “Defendants”) alleging tht Defendant Officer Jason Harrington
violatedPlaintiff CharlesTamlurello’s constitutional right to liberty, that
Defendant€ommittedthetortious acts of assault, battery, false arrest, and
malicious prosecutioagainst Mr. Tamburello, and that Defendants are liable for
Plaintiffs’ alleged injuries SeeECF No. 11 at 3; ECF No. 9 at 1; ECF No..28t

the time of the events leading Plaintiffs to commence this a€hbicer

Harrington was employed by the City of Kennewick as a police officer. ECF No.

1-1, 1 2; ECF No. 4 at 2.

While on duty orthe morning ofAugust 28, 2015, Officer Harrington
responded to a dispatch ctdihthedescribedasan open 911 line “disturbance
call” with male and female voicesd no one answering questidnECF No. 10,
19. At oral argument, Defendants asserted @ffiter Harrington dil nothavethe
names of any individuals at the location and had never sedeftr@dantbefore

appearingt the dispatch location

! The dispatch call also informéafficer Harringtonthat the location had a
previous call history involving a male afemale, where a suicidal male had
threatened suicide with a gun. ECF No. 12, j@wvever,Officer Harrington does
notappear to rely on that information in his assessment of the situation, based
his deposition testimonyECF No. 161 at 43

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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When he arriveat thedispatchocation Officer Harringtonobservedhree
individuals in the entryway of an apartme&CF No. 10,  13. He observed two
women and one marid., I 15. The individuals werspeaking in raised voices
andflailing theirarms ECF No. 161 at 1213; ECF No. 25 at%. According to
Officer Harrington, the individuals were screaming aygaitd wereengaged in
what appeared to be pushing and shaviaGF No. 10, § 13.

Officer Harrington identified himself and requested that the, nader
identified as Charles Tamburellmome talk to him.Id., 11 15, 21.Officer
Harringtonthen obsered Mr. Tamburelloappeato physicallypushone of the
women asidasMr. Tamburellowalkedaway from the entrywagind away from
Officer Harrington Id., 11 15, 24.0Officer Harringtonagaindirected Mr.
Tamburello tacome and talk with himld., § 28. During these communications,
Officer Harrington heard one of the women, Melissa Quandt, say that Mr.
Tamburello was her fathetd., 1 30.

When Mr. Tamburello did not stop, Officer Harringtagain directed Mr.
Tamburello to stop, tolWr. Tambuello that he was being detained, and ordered
him to sit down on the groundd., 11 28, 31.Mr. Tamburello did not sit down,
andinsteadiurned toward Officer Harrington with his hands positioned out of
Officer Harrington’s view irsucha way thatOfficer Harringtonbecame concerned
that Mr. Tamburello had a gund., § 32. In responseQfficer Harrington pulled

his gun halfway out of his holster and told Mr. Tamburello to show his hadds

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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1 33. Mr. Tamburello compliedby raising his handsld. Mr. Tamburello then
began to walk towards Officer Harringtohd., § 36. Officer Harrington
reholstered his gummrdered Mr. Tamburello to stop and to get to the grodrely
his taserand ainedit at Mr. Tamburello’s abdomend., § 36. In respons&r.
Tamburello turned and began to walk away from Officer Harrington, at which
point Officer Harrington approached Mr. Tamburello &k him to the ground.
Id., 1191 3#38. Officer Harrington and Mr. Tamburello wrestla@ithe grounds
Officer Harringtan attempted to handcuff Mr. Tamburello, informing Mr.
Tamburello that he was under arrest argkringMr. Tamburello to stop resisting.
Id., 111 39, 41; ECF No. 12, 11-28. Officer Harrington arrested Mr. Tamburello
for resisting arrest and obstructiagublic servant. ECF No. 40at 45. At his
trial on these charges, Mr. Tamburello was found not guit§F No. 101 7.
Plaintiffs allege that Defendants violated Mr. Tamburello’s constitutional
rights when Officer Harrington stopped and arrested Mr. Tamburello, resulting
the prosecution of Mr. Tamburello. ECF Nel At 23; ECF No. 29 at 2.
Plaintiffs also allege that Officer Harrington’s actions constituted tortious condu
causing harm to PlaintiffSECF No. 11 at 23; ECF No. 29 at 2. Plaintiffs further
allege that the City of Kennewick violated Mr. Tamburello’s constitutional rights
by instituting an allegedly malicious prosecution of Mr. Tamburello, and that thi
prosecution caused harm to Plaintiffs. ECF No. 294t Blaintiffs and

Defendants filed crossiotions for summary judgment

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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This Court has federal question jurisdiction oR&intiffs’ constitutional
and42 U.S.C. § 1983 claims pursuant to 28 U.S.C. § H33 civil action arising
under the laws of the United Statéhe Court has supplemental jurisdiction over
Plaintiffs’ Washington State law claspursuant to 28 U.S.C. § 1367.

DISCUSSION

Legal Standard for Summary Judgment

A court may grant summary judgment where “there is no genuine disputs
to any material fat of a party’s prima facie casand the moving party is entitled t
judgment as a matter of lavCelotex Corp. v. Catretd77 U.S. 317, 3233 (1986);
see alsd~ed. R. Civ. P56(c). A genuine issue of material fact exists if sufficient
evidence suppts the claimed factual dispute, requirifagjury or judge to resolve
the parties’ differing versiagof the truth at trial.” T.W. Elec. Serv., Inc. v. Pac.
Elec. Contractors Ass;i809 F.2d 626, 630 (9th Cir. 1987). “A key purpose of
summary judgment ‘is to isolate and dispose of factually unsupported claikas.™
(citing Celotex 477 U.S at 324).

The moving party bears the burden of showing the absence of a genuine
issue of material fact, or in the alternative, the moving party may discharge this
burden by showing that there is an absence of evidence to support the nonmoy
party’s prima facie caseSee Celotexd77 U.S. at 325. The burden then shifts to

the nonmoving party to set forth specific facts showing a genuine issue for trial

See idat324. The nonmoving party “may not rest on mere allegations, but mus
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by [its] own affidavits, or by the depositions, answers to interrogatories, and
admissions on filedesignate specific facts showing that there is a genuine issug
trial.” Id. (internal quotations omitted).

When parties file crossiotions for summary judgment, the Court considers
each motion on its own merit§ee Fair Housing Council of Riverside County,
Inc. v. Riverside Twd®49 F.3d 1132, 1136 (9th Cir. 2001). The filifgmss
motions for summary judgment “does not vitiate the court’s responsibility to
determine whether disputed issues of material fact are present.”

Legal Standard for Liability Under 42 U.S.C. § 1983

Plaintiffs argue that the City of Kennewick is liable under 8§ 1983 for Offic
Harrington’s conduct and for the alleged malicious prosecution of Mr. Tambure
SeeECF No. 9; ECF No. 29 at 3; ECF No. 32 at 9. Defendants contend that
Plaintiffs fail to show that the City of Kennewick satisfies thaunegnents
established bionellv. Department of Social Sery436 U.S. 6581977). See
ECF No. 11 at 135. Plaintiffs alsoargue that Officer Harringtois liable under §
1983 for Officer Harrington’s allegedly unlawful Terry Stop, alleged falsetarres
alleged assault and battery, and alleged malicious prosecod@ifidén Tamburello
SeeECF No.15. Defendants assert that the defense of qualified immunity is
available to Officer Harrington, and contend that even if qualified immunity doe
not apply,Plaintiffs have not demonstrated evidence supporting the prima facie

of each of theig 1983claims against Officer HarringtorbeeECF No. 11.
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To satisfy the legal standard required by 42 U.S.C. § 1983, a plaintiff mu
prove that two essential elements are present in his or her GaenParratt v.
Taylor, 451 U.S. 527, 535 (1981yerturned on other grounds by Daniels v.
Williams, 474 U.S. 37 (1986). First, the conduct complained of must be
“committed by a person acting under color of state lald.” Second, the plaintiff
must show that the conduct compkaiof deprived the plaintiff of some right,
privilege, or immunity secured by the Constitution or federal statutory $ee.id.

Section 1983 “contains no stat&mind requirement independent of that
necessary to state a violation of the underlying constitutional ridgdriiels v.
Williams, 106 SCt. 662, 664 (1986). In a § 1983 suit, “the plaintiff must still prg
a violation of the underlying constitutional rightid. To establish liability pursuant
to § 1983, a plaintifinust set forth facts demonstrating how edefendant caused
or personally participated in causing a degtion of the faintiff's protected rights.
Arnold v. IBM 637 F.2d 1350, 1355 (9th Cir. 198Tgylor v. List 880 F.2d 1040,
1045 (9th Cir. 1989).

AlthoughPlaintiffs allegedthat Officer Harrington antis wife werdiable
under 8 1983seeECF No. 9 at oral argument, Plaintiffs conceded that there is n
liability for Defendant Robin Harrington under 8 1983. Therefore, the Court gra
Defendants’ Motion for Summary Judgment with regards to Plaintiffs’ § 1983

claims against Defendant Robin Harringeorddismisses with prejudice Plaintiffs

8§ 1983 claims against Defendant Robin Harrington.

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Liability of the City of Kennewick Under 42 U.S.C. § 1983

Municipalities cannot be held liable undet983 under aespondeat
superiortheory. SeeMonellv. Deparment of Social Sery136 U.S. 6581977).
Rather, a municipal entity may be liable if it had an official policy or longstandin
practice or custom that caused an injury to be inflicted on the plailttifat 694
see also Hunter v. County of Sacranoesb2 F.3d 1225, 1236 (9th Cir. 2011)
(municipalliability may be shown through “evidence of repeated constitutional
violations which went uninvestigated and for which the erranticipal officers
went unpunished’ Alternatively, a municipality may be held liable for failing to
adequately supervise the employees in question or for ratifyingtladtéact, their
actions. Gillette v. Delmore979 F.2d 1342, 13447 (9th Cir. 1992) (ratification
occurs when “an official with final polieynaking authority ratified a subordinate's
unconstitutional decisioar action and the basis for)t”Finally, municipal liability
may be based on a failure to trainthe plaintiff is able to show that

(1) he was deprived of a constitutional right, (2) [pevernmental

entity] had a training policy that amounts to deliberate indifference to

the [constitutional] rights of the persons with whom [its officers] are

likely to come into contact, and (3) his constitutional injury would have

been avoided had thenigty] properly trained those officers.
Blankenhornv. City of Orange485 F.3d463,484(9th Cir. 2007)internal
quotations omitted).

Plaintiffs argue that the City of Kennewick is liable under § 1983 on two

grounds. First, Plaintiffs argue that thay®f Kennewickmaintains policies that
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incentivized Officer Harrington to make arrests, effectively ratifying Officer
Harrington’s actionsECF No. 32 at 9. Plaintiffs support this argument with
evidence that the Kennewick Police Department keeps reobafficer
performancend assetthat Officer Harrington’s employment was not negatively
affected when Mr. Tamburello was found not guil§eeECF No0.30 at 2527; ECF
No. 31, 11 5. Defendants contend thidgere is nothing unconstitutional about a
police departmerg maintaining statistics about arrests. ECF No. 34 &n5.

addition, Defendants argue that Plaintiffs have not supported their contention tl

keeping statistics in any way serves as an incentive for officers to make aftests.

Courtagrees. It finds tha&laintiffs’ evidence oKennewick Police Departmest’
officer performance records et sufficient to satisfy the requirements establishe
by Monellto invoke liability onthe City ofKennewick SeeMonell, 436 U.S. 658.

Second Plaintiffs argue that the City of Kennewick engaged imtlagcious
prosecution of Mr. Tamburelland that this alleged malicious prosecution is subj
to § 1983 liability ECF No. 9 at 13d5. Plaintiffs argue that an unnamed City of
Kennewickofficial with “policy-making authority” ratified Officer Harrington’s
allegedlyunconstitutionatonduct ECF No. 29 at 3However, the Court finds that
Plaintiffs have not provided any support for ttigim beyond the arguments they
present regarding Officer Harrington’s allegedly unlawful actions.

Therefore, the Court finds that Plaintifiave failedo establish any liability

for the City of Kennewickinder § 1983.The Court grants Defendants’ Motion for

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT -9
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Summary Judgment with regards to Plaintiffs’ § 1983 claims against DefeDithan
of Kennewickanddismisses with prejudice Plaintiffs’ § 1983 claims against
DefendanCity of Kennewick
Liability of Officer Harrington Under 42 U.S.C. § 1983

Plaintiffs argue thaOfficer Harringtonis liable under § 1983 becausevins
acting under color of state law and his actions deprived Mr. Tambure¥o. of
Tamburello’spersonal liberty. ECF No. 9 at-1i®. Defendantasserthat Officer
Harrington is entitled tqualified immunity and contend that Plaintiffs have not
defeated that immunityECF No. 11 at 1{43. Defendants also contend that, evel

Officer Harrington’s conduct was not protected by qualified immumRikgintiffs

have not demonstrated evidence supporting the prima facie case of each of thei

claims against Officer Harringtorid. at 1920.

Qualified immunity entitles a lawnforcement officer “not to stand trial or
face the other burdens of litigation” on 4%383 claim, provided the offer’s
conduct did not violateclearly establishethw.” Mitchell v. Forsyth472 U.S. 511,
526 (1985).When assessing a challenge tlified immuniy, the court must
considertwo questions First: “Taken in the light most favorable to the party
assertinghe injury, do the facts alleged show the officer's conduct violated a
constitutional right?”Saucier v. Katz533 U.S. 194, 201 (2001), abrogated by
Pearson v. Callahgnl29 S. Ct. 808 (2009). “If no constitutional right would hav

been violated were tradlegations established, there is no necessity for further

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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inquiries concerning qualified immunity.fd. SecondWasthe right at issue
“clearly established” such that it would have been dieavery reasonable officer
that his conduatvas unlawful inthat situation?ld. at201-02; Ashcroft v. alKidd,
131 S. Ct. 2074, 2083 (2011)he Court may exercise its sound discretion “in
deciding which of the two prongs of the qualified immunity analysis should be
addressed first in light of the circumstances in the particular case at HrRegwtson
129 S.Ct. at 818.

A right is clearly established if the contours of the right are sufficiently cle
that every reasonable officer would understand that what he is doing violates tf
right. Ashcroff 131 S. Ct. at 2083Although the court does not require a case
directly on point, éxistingprecedent mushaveplaced the statutory or constitution
guestion beyond debaiteld. “‘[ C]learly established law’ should not be definad °
a high level ofenerality.” White v. Pauly137 S. Ct. 548, 552 (2017).h&@ clearly
established law must be “particularized” to the facts of the cdaisderson v.
Creighton 483 U.S. 635, 640 (1987Dtherwise, “[p]laintiffs would be able to
convert the rule of qualifiesnmunity . . . into a rule of virtually unqualified liability
simply byalleging violaion of extremely abstract rightsld. at 639.

The qualified immunity standard “gives ample room for mistaken judgmel
by protecting “all but the plainly incompetent or those who knowingly violate the
law.” Hunter v. Bryant502 U.S. 224, 229 (1991guoting Malley v. Briggs475

U.S. 335 341 (1986)).
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[E]ven if the violated righwas clearlyestablished, [the Suprer@eurt]

recognized that it may be difficult for a polioicer fully to appreciate

how the legal constraints apply to the specific situaheor she faces.

Under such a circumstancd, the officer's mistake as to what the law

requires is reasonable,. . the officer is entled to the immunity

defensé.
Blankenhornv. City of Orange485 F.3d 463, 471 (9th Cir. 2007) (quotivigtley v.
Parks,432 F.3d 1072, 1077 (9th CR005) (en bancyverruled in part orother
grounds by United States v. Kir@g7 F.3d 1189 (9t&ir. 2012) (en banc))The
plaintiff bears the burden of proving that the right allegedly violatedcleasly
established at the time of the violation; if the plaintiff meets this burdenthiben
defendant bears the burden of establishing that the defendant reasonably Hegdie
alleged conduct was lawfubee Sorrels v. McKe290 F.3d 965, 969 (9th Cir.
2002; Trevino v. Gates99 F.3d 911, 9147 (9th Cir. 1996).
Plaintiffs’ Fourth AmendmentClaim: Adequacy of Terry Stop

Plaintiffs argue that Officer Harrington’s investigatstep on August 28,
2015 was unconstitutionand that Officer Harrington knowingly violated a
clearly established law. ECF No. 9 a4;3ECF No. 32 Defendantontendhat
Officer Harrington stopped Mr. Tamburello based upon a reasonable suspicion
a criminal act had been committeCF No.11 at 45.

The Fourth Amendment protects individuals from unreasonable search a

seizure. U.S. Const. amend. VA Terry v. Ohig the United States Suprer@eurt

recognized that “a police officer may in appropri@teumstances and in an
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appropriatemanner approach a person for purposeaswastigating possibly
criminal behavior even though there is no probable causake an arrest.392
U.S.1,22(1968)

A police officermaymake a constitutionally permisée investigatoryrerry
stop based upon“@easonablsuspicion” See, e.g., United States v. Palos
Marquez 591 F.3d 1272, 12745 (9thCir. 2010). The level of suspicion required
for aTerry stopis “considerably less than proof of wrongdoing by a preponderat
of the evidence” and “obviously less demanding than that for probable cause.”
United States v. Sokolpw90 U.S. 1, 7 (1989). The determination of whether
reasonable suspicion exists is based upon the “totality of circumstandsset
States v. Santamaridernandez968 F.2d 980, 983 (9th Cir. 1992)

Here, the evidence demonstrates that Officer Harrington had been called
the scene in sponse to an opdme 911 call, in whichunidentifiedmale and
female voicegould be heard arguindn addition,dispatch had informe@fficer
Harrington that there had been a previous incident at the location involving a
woman and a man, where the man was threatening to commit suicide with a g
ECF No. 13 at 16When Officer Harrington arrived at the scene, hseoved a
man and two women who appeared to be arguing, which matched the descript
of individuals involved irthe 911 call. At the sceneQfficer Harringtonsaw the
man physically push one of the women, and he learned that the man was the f

of thewomanwhom Officer Harrington believed had been pushed. Officer

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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Harrington identified himself as a police officer and directed the man, Charles
Tamburello, to come talk with him. Officer Harringtoa'ssertegburpose for
stopping Mr. Tamburello was to investigate the disturb@matOfficer Harrington
had witnessedn addition tothe information thahe hadeceivedirom the 911
dispatcherall, andthe information he had received from Melissa Quaimalt Mr.
Tamburello waserfather ECF No. 101 at 1821. Theinformationabout the
relationship between Mr. Tamburello and his daugdletOfficer Harrington to
believe that he may now be investigating a potential domestic violence asdault

Considering theircumstanceghe Courtfinds that Officer Harringtohad
reasonable suspicida conduct an investigatory stop based upon the informatiof
thathe had available to him and upon his observations at the scene of the incig
See Terry392 U.S. at 22 Even ifthe Court found tat Officer Harrington did not
have reasonable suspicion to make the investigative stop, which it dod®not,
Court finds thaDefendants havmet the burden ddhowing that Officer Harrington
reasonably believed that his condatstopping Mr. Tamburadlwas lawful See
Sorrels 290 F.3d a®69 Thereforethe Court finds thaDfficer Harrington is
entitled tosummary judgment and qualified immunity for Plaintiffs’ 8§ 19&3ry
Stop claim.
Standard for Establishing False Arrest Under § 1983

Plaintiffs argue that Officer Harringtois liable for false arrest under § 1983

because hdid not have probable cause for his arrest of Mr. Tambur&(@©F No.

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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9 at8-10. Defendants contend that Officer Harringierentitled to qualified
immunity, and, even ihe is nottovered by qualified immunityhat hehad
probable cause to arrest Mr. Tamburello on August 28,,20d4 Bbstructing a
public servantaind resisting arresteCF No. 11 at%.

Under Washington law, false arresthe “unlawful violation of goerson’s
right of personal liberty or the restraint of that person without legal authority.”
Bender v. Seatt)é64 P.2d 492, 499 (Wash. 1983) prevail oma§ 1983claim
for false arrest and imprisonment, a plaintiff miistonstrate that there was no
probable cause to arrest hitGabrera v. City of Huntington Payi59 F.3d 374,
380 (9th Cir. 1998).

Plaintiffs argue that Officer Harrington did not hdegal authoity to arrest
Mr. Tamburello becaus@fficer Harringtonlackedprobable caust arrestand
because his initial investigative stop was unlawful. ECFNat 810. The Court
has found Officer Harrington’s investigative stop lawful, and, those Mr.
Tamburello failed to comply with Officer Harrington’s commands to stop and ge
on the ground, the situation escalated into one w@#reer Harringtonhad
probable caus® arrest Mr. Tamburello fopbbstructing a public servaand,
subsequently, resistinarrest SeeECFNo. 101 at 45. Even if the Court found
that Officer Harrington lacked probable cats@rrest Mr. Tamburello for
obstructing a public servaand resisting arresivhich it does not, the Court finds

thatDefendants havmet the burden adhowing that Officer Harrington

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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reasonably believed that his condatarresting Mr. Tamburello for obstructing a
public servanand resisting arrestas lawful See Sorrels290 F.3d a969.
Thereforethe Court finds thaDfficer Harington is entitled to summary judgment
andqualified immunity for Plaintiffs’ 8§ 198%lse arrestlaim.
Standard for Establishing Assault and Battery Under § 1983

Plaintiffs argue that Officer Harringtas liable for assault and battery,
which they also characterize as excessive force, under § E€33 No. 9 at 3;
ECF No. 32 at 8Defendants contend thiaécause th&erry stop was lawful and
Officer Harrington had probable cause for his ar@#tcer Harringtonis entitled
to qualified immunityand, even if he is n@ntitled to qualified immunity
Defendants argue thBtaintiffs have failed to prove that Officer Harringtoo'se
of force on August 28, 2015, waslawful. SeeECF No. 11at 8

Under Washington lawgn assault iSan attempt, with unlawful force, to
inflict bodily injuries upon another, accompanied with the apparent present abil
to give effect to the attempt if not prevented@rower v. Ackerley943 P.2d 1141,
1144 (Wash. App. Ct. 1997Rlaintiffs argue that Officer Hangton’s use of
force wasunlawful because, Plaintiffs argue, therry stop and arrest were
unlawful. ECF No. 9. However, the Court finds that Officer Harrington’s
investigative stop and subsequent arrest of Mr. Tamburello were lawful, and,
therefore, that Plaintiffs have not established that Officer Harrington committed

assault against Mr. Tambureldy using unlawful force

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT ~16

ity

an




10

11

12

13

14

15

16

17

18

18

20

21

Under Washington lawg prima faciecase fobattery consists of the
following elements(1) “the act is done with the intenti@f bringing about a
harmful or offensive contact or an apprehension thereof to the other or a third
person;”(2) “the contact is not consented to by the other or the other's consent
thereto is procured by fraud or duresayt(3) “the contat is not otherwise
privileged.” SeeGarratt v. Dailey 279 P.2d 10911093(1955). As with their
assault allegation, Plaintiffs argue that Officer Harrington’s use of force was
unlawful because, Plaintiffs argue, tierry stop and arrest were unlawfutCF

No. 9. Defendants contend that Officer Harrington’s use of force was privilege

because he acted lawfully in stopping and seizing Mr. Tamburello. ECF No. 11

8. As discussed previously, the Court agrees.

The Court has found Officer Harringtonis/estigative stomndsubsequent
arrest of Mr. Tamburelltawful, and, thusthe Courtfinds that Plaintiffs have failed
to demonstrate that Officer Harrington’s use of force wdawful. Even if the
Court found thaOfficer Harrington’s use of forceasunlawful, which it does not,
the Court finds thaDefendants haveet the burden ashowing that Officer
Harrington reasonably believed that his conduct was lagiwn the circumstance
of the August 28, 2015, incidenBee Sorrel290 F.3d a969. Thereforethe Court
finds that Officer Harrington is entitled to summary judgnartqualified

immunity for Plaintiffs’ § 1983 assault and battefgim.
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Standard for Establishing Malicious Prosecution Under § 1983
Plaintiffs arguehat Officer Harnmngton maliciously prosecuted Mr.

Tamburello. ECF N® at 1517. Defendants contend that Officer Harrington is

entitled to qualified immunity, and that Plaintiffs have not satisfied the prima fa¢

elements for establishing malicious prosecutiB@F Na 11 at 812.
In order to prevail on a § 1983 claim of malicious prosecution, a plaintiff

“must show that the defendants prosecuted [him] with malice and without probji

cause, and that they did so for the purpose of denying [him] equal protection of

another specific constitutional right.Freeman v. City of Santa Ané8 F.3d 1180,
1189 (9th Cir.1995)Under Washington lavg plaintiff alleging malicious
prosecution must prove
1) that the prosecution claimed to have been malicious was instituted
or cantinued by the defendant; (#at there was want of probable
cause for the institutioar continuation of the prosecutip(8) that the
proceedings were instituted or continued through malidg that the
proceedings terminated on the merits in favor of the plaintiff, or were
abandoned; an(b) that the plaintifsuffered injury or damagesaa
result of the prosecution.
Peterson v. Littlejohn781 P.2d 1329, 1333 (Wash. 1989) (quottige v. Tharp
583 P.2d 654 (1978)) (italics in originalfhe Ninth Circuit has held that
“probable cause is an absolute defense to malicious prosecutiassiter v. City
of Bremerton556 F.3d 1049, 10585 (9th Cir. 2009).
Officer Harrington arrested drcited Mr. Tamburello for resisting arrest ang

obstructing a public servant. ECF No-1@t 45. An Assistant City Attorney for

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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the City of Kennewick certified in the criminal complaint against Mr. Tamburellg
that she had reasonable grounds to believe Mr. Tamburello committed the cha
offenses. ECF No. 10 at 47. At his trial on these charges, Mr. Tamburello was
found not guilty. ECF No. 10, { 7. Plaintiffs present no evidence that Officer

Harrington exerted influence on the prosecutor who broilnghcharges against Mr

Tamburello. Plaintiffs assert without support that Officer Harrington “caused th

prosecution by submitting a false report and a false citation to the Kennewick ¢

Attorney.” ECF No. 32 at 6.
The Court will not infer evidenddat does not exist in the recoriee Lujan

v. National Wildlife Federatiod97 U.S. 871, 8889 (1990) (court will not

presume missing factspBecause the Court finds tHaefendants have demonstrate

thatprobable cause existéar the arrest and citation of Mr. Tamburekmd
Plaintiffs present no evidence of malice, the Court finds that Plaintiffs have failg
satisfy their prima faciease for malicious prosecution. Even if the Court found {
Officer Harrington maliciously prosecuted Mr. Tamnello, which it does not, the
Court finds thaDefendants havenet thér burden of showing that Officer
Harrington reasonably believed that his conduct was lagiwen the circumstance
of the August 28, 2015, incidenBee Sorrels290 F.3d a969 Thereforethe Court
finds that Officer Harrington is entitled to summary judgmentcualified

immunity for Plaintiffs’ § 1983nalicious prosecutionlaim.

ORDERGRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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The Court grants Defendants’ Motion for Summary Judgment with regarg
to Plaintiffs’ § 1983 claimagainst Officer Harringtoanddismisses with
prejudice Plaintiffs’ § 1983 claims agair@fficer Harrington.
State Tort Claims

In addition to Plaintiffs’s 1983 claimsPlaintiffs argue that Defendants are
liable underWashington state common ldart for false arrest, assault and battery
and malicious prosecution. ECF No. $%atAt oral argumentDefendants
conteneédthatthe Court should dismisdl state law tort claims based on qualified
immunity under state law

As discussed abovthe Courthasconsidered the prima facie elements of
each of Plaintiffs’ alleged torts in the Court’s analysis of Plaintiffs’ § 1983 claim
and the Court finds that Plaintiffs have failed to establish the prima facie eleme
for their claimsof false arrest, assault and battery, and malicious prosec&em
supra. Therefore, the Court grants Defendants’ Motion for Summary Judgment
with regards to PlaintiffsSWashington state tort clainagjainst Defendants, arfukt
Court dismisses with ppedice Plaintiffs’ Washington state tort claims against
Defendants.

Accordingly,I T ISHEREBY ORDERED:

1. Plaintiffs’ Motion for Summary Judgmer&ECF No. 9, isDENIED.

2. Defendants’ CrosMotion for Summary JudgmenECF No. 11, is

GRANTED, and Judgment shdie entered in favor of Defendants.
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3. Plaintiffs’ claims against Defendants &&SM | SSED with preudice.

The District Court Clerk is directed to enter this Order, enter Judgment as

outlined,provide copies to counsel, adase this case.
DATED May 18, 2018
s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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