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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jun 15, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JEREMY DAVID SCHAAL,

Plaintiff, No. 4:17-CV-0512*RHW
V.
ORDER GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.12, 13.Plaintiff Jeremy David Schadkings this action seeking judicial
review, pursuant to 42 U.S.C. 8§ 405(g), of the Commissionegsdecision,
which deniechis applicatiors for disability insurance benefits and supplemental
security ncomeunderTitles Il andTitle XVI of the Social Security Act,2U.S.C
88 401-434, 1381-1383F After reviewing the administrative record and briefs

filed by the parties, the Caus now fully informedFor the reasons set forth

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~1

Dockets.]

Doc. 15

ustia.com


https://dockets.justia.com/docket/washington/waedce/4:2017cv05121/77965/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/4:2017cv05121/77965/15/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

18

20

below,the CourtGRANTS Defendant Motion for Summary Judgment and
DENIES Mr. Schaal’'s Motion for Summary Judgment.
l. Jurisdiction

Mr. Schaalfiled his applications for disability insurance benefitsd
supplemental security inconas@ August 21, 2013AR 203-15. His alleged onset
date was amended at the hearing to November 14, 2012, the day after his pre\
applications for benefits were denidR 13. His applicatiors wereinitially denied
on,AR 147-51, and on reconsideration on January 29, 20R1154-59.

Administrative Law Judge (“ALJ”Kimberly Boyceheld a hearingn
October 6, 2015. AR 380. On November 16, 2015, the ALJ issued a decision
finding Mr. Schaaineligible for benefits AR 13-27. The Appeals Council denied
Mr. Schaal’'srequest for review odune 14, 201 7AR 1-5 making the ALJ’s

ruling the “final decision” of the Commissioner.

Mr. Schaakimely filed the present action challenging the denial of benefits

on August 10, 201 ECF No. 3 Accordingly,Mr. Schaal’'sclaims are properly
before this Court pursuant to 42 U.S.C. § 405(Q).
.  Sequential Evaluation Process
The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or

mental impairment which can be expected to result in death or which has laste
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can be expectei last for a continuous period of not less than twelve months.”
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to do his previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@)nsburry v.
Barnhart, 468 F.3d 1111, 1114 (9th Cir. 2006).

Stepone inquires whether the claimant is presently engaged in “substanti
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activities done or usually do
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 88§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a sewgyairment, or combination
of impairments, that significantly limits the claimant’s physical or mental ability

do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe
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Impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evidence. 20 C.F.R. 88 4009508
416.90809. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required. Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiegtbevere as to preclude substantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. 8 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of the listed impairments, the claimapéise disabled and qualifies
for benefits. Id. If the claimant is noper se disabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 404.120(e)
& 416.920(e)(f). If the claimant can still perform past relevant work, the claima
Is not entitled to disability benefits and the inquiry enldks.

Step five shifts the burden to the Commissioner to provdhbatlaimant is
able to perform other work in the national economy, taking into account the

claimant’s age, education, and work experiefee20 C.F.R. 88 404.1512(f),
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404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this
burdenthe Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(d;an v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissioner is governg
by 42 U.S.C. § 405(g). The scope of review under § 405(Qg) is limited, and the
Commissioner's decision will be disturbed “only if it is ngbsorted by
substantial evidence or is based on legal errdilt v. Astrue, 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence means “more th
a mere scintilla but less than a preponderance; it is such relevant evidence as
reasonable mind might accept as adequate to support a conclGarmigathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiwgdrews v. Shalala, 53 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted). In determining
whether the Commasioner’s findings are supported by substantial evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviden&elibins v. Soc.
Sec. Admin., 466 F.3d 880, 882 (9thir. 2006) (quotingHammock v. Bowen, 879

F.2d 498, 501 (9th Cir. 1989)).
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALIMatney v. Qullivan, 981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldibfina v. Astrue, 674 F.3d 1104,
1111 (9th Cir. 2012)see also Thomas v. Barnhart, 278 F.3d 947, 954 {<Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decision, the conclusion must be upheld”). Moreo)
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’Molina, 674 F.3d at 1111. An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatith.at 1115.
The burden of showing that an error is harmful generdlly éigon the party
appealing the ALJ's decisiofhinseki v. Sanders, 556 U.S. 396, 469.0 (2009).

V. Statement of Facts

Mr. Schaal was 36 years old at the time of his amended alleged disability
onset date. AR 25, 20Ble has a GED and has attempted soniae college
courses. AR 44. He is a stafthome father to his two children, and his wife works
outside the home. AR 42. He has previous work experience as a cook and cas
AR 25.

I
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V. The ALJ’s Findings

The ALJ determined th&dr. SchaaWwasnotunder a disability within the
meaning of the Acrom November 13, 2012hrough the date of the decisighR
26.

At step one the ALJ found thaiMr. Schaahad not engaged in substantial
gainful activity since November 14, 2012, his amaralehed onset dateiting
20 C.F.R. § 404.157%t seq. and416.971et seq.). AR 16.

At step two, the ALJ foundMr. Schaahad the following severe
impairmentsbipolar disorder, generalized anxiety disorder, attention deficit
hyperactivity disorder, substance use disorder, and agtitng 20 C.F.R 88
404.1520(c) and16.920(c))AR 16-17.

At step three the ALJ found thar. Schaaldid not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20.F.R. 88 404, Subpt. P, App. 1. AR-18.

At step four, the ALJ foundMr. Schaahad thefollowing residual
functonal capacity He can perform a full range of work at all exertional levels
with the following nonexertional limitations: He can perform work in which
concentrated exposure to fumes, odors, dusts, gases, poor ventilation and haz
are not present. In order to meet ordinary and reasonable employer expectatio

the claimant can understand, remember and carry out unskilled, routine, and
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repetitive work that can be learned by demonstration and in which tasks to be
performed are predetermined by the emetoyhe claimant can cope with
occasional work setting change and occasional interaction with supervisors. H¢
work in proximity to coworkers, but not in a team or cooperative effort. The
claimant can perform work that does not require interactiontivtlyeneral public
as an essential element of the job, but occasional incidental contact with the
general public is not precluded. AR 18.

With regard to his previous application, the ALJ had determined Mr. Scha

was unable to perform his past relevant work, which included cook and cashier.

AR 25. Here, ALJ Boyce adopted that assessnhent.

At step five the ALJ found that in light ofiB age, @ucation, work
experience, and residual functional capachgre are jobs that exist in significant
numbers irthe national economy &Mr. Schaalkcanperform AR 25-26. These
includea stores laborer, a janitor, and a housekeeper/cleaner. AR ®&\LJ
consulted a vocational expert in making this determinakebn.

VI. Issues for Review

Mr. Schaalargues thatite Commissioner’s decision is not free of legal erro

and not supported by substantial evider@ecifically,she argues the ALJ erred

by: (1) improperly weighing Mr. Schaal’s credibility and (2) improperly weighing
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the medical opinion evidence and determining his residual functional capacity.
ECF No. 12 at 8.
VII. Discussion
A. The ALJ properly evaluated Mr. Schaal’s credibility.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is crediflammasetti, 533 F.3dat
1039.First, the claimant must produce objective medical evidence of an underl
impairment or impairments that could reasonably be expected to produce soms

degree of the symptoms allegdd. Second, if the claimant meets this threshold,

and there is no affirmative evidence suggesting malingering, “the ALJ can reje¢

the claimant’s testimony about the setyeof [his] symptoms only by offering
specific, clear, and convincing reasons for doing $d.”

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the clésnan
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed courg
treament; and (3) the claimant's daily activitieSiolen v. Chater, 80 F.3d 1273,

1284 (9th Cir. 1996).

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~9

ying

U

t

d

or

e of




10

11

12

13

14

15

16

17

18

18

20

The ALJ first noted an established pattern of substance abuse that

undermined Mr. Schaal’s credibility. AR 2. The record demonstrates that

marijuara is a major issue favir. Schaal. Hevas advised multiple times not to use

marijuana. AR45,646, 665. Mr. Schaal recognized that he was given this advicf
AR 45, but the ALJ’s finding that Mr. Schdads made little effort to stop using
marijuana is supported by the record as a whole.

Likewise, the record shows a consistent pattern of abusing both prescripf
and nonrprescription medications, such as Benadsgé, e.g., AR 296, 357, 380,
449, 457603-04. This usage often involved behavior intended to hide the usagg
from his wife or in some cases stealing medications from her. AR 449, 457, 60

04.

14

D

on
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While the presence of substance abuse does not automatically undermine his

credibility, Mr. Schaal’s behavior and attempts to conceal it are relevant to his
credibility. See Smolen, 80 F.3d at 1284 (ALJ may consider “ordinary techniques
of credibility evaluation, such as the claimant's reputation for’lyifidhe ALJ
reasoned that the abuse of stimulantsarticular may factor into the level of his
complaints with focus and concentration and the desire to obtain more medical
AR 21. This is a reasonable interpretation based on the record. If the evidence

the record “is susceptible to more than one rational interpretation, [the court] m
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uphold the ALJ's findings if they are supported by inferences reasonably drawr
from the record.’Molina, 674 F.3d at 1111.

Likewise, the ALJ found that when Mr. Schaal appropriately took his
medications, he saw impvements and his primary difficulty with compliance
stemmed from his propensity to abuse his medications. AR 23. This is also
supported by the recor8ee, e.g., AR 409, 412, 561, 665.

The ALJ also noted numerous instances in which Mr. Schaal presertted \
normal or euthymic mood and affect, despite his subjective symptom testimony
See AR 22 (collecting instances in record too numerous to replidatnsistency
between a claimant’s allegations and relevant medical evidendegaly
sufficient reason to reject a claimant’s subjective testimboryapetyan v. Halter,
242 F.3d 1144, 1148 (9th Cir. 2001).

The ALJ also determined a pattern that when Mr. Schaal presented with
depression or anxiety, it was often related to life stressors, such as teztsiesn
him and his wife or dental care. AR 558, 65758. Conversely, in instances
where he reported better moods, he also reported improved harmony within thg
home. AR 409, 652, 663. The ALJ’s finding that Mr. Schaal’s moods were
influenced by situatiaal stressors is supported by the record.

Finally, the ALJ emphasized multiple activities of daily living that are

inconsistent with Mr. Schaal’s subjective symptom testimony. ARL3Despite
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his allegations about impaired concentration and focus, he has numerous activities

that require significant concentration and focus, such as authoring reviews and
articles on comic books, writing an Internet blog, playing the guitar, and
cartooning. AR 445, 447, 518, 539, 555. Likewise, his complaints about an
inability to get along with people are undermined by hosting out of town guests
and visiting bookstores and his own inconsistent reports that he did not have
conflicts with anyone but his wife. AR 512, 561.

In sum, the ALJ’s findings concerning Mr. Schaakedibility are supported
by the record.

B. The ALJ erred with regard to some of the medical evidence, hhe

error was harmless.

1. Legal Standard.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight tee given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claiméamester v. Chater, 81 F.3d 821, 830 (9th
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an

examining provider, and finally a n@xamining providerld. at 80-31. In the

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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absence of a contrary opinion, a treating or examining provider’s opinion may f
be rejected unless “clear and convincing” reasons are provaied.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and makingifigd.” Magallanes v. Bowen, 881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati
provider’s opinion on a psychological impairment, the ALJ must offer more thaf
his or her own conclusions and explain why he or she, as opposed to the provi
is correctEmbrey v. Bowen, 849 F.2d 418, 4222 (9th Cir. 1988).

Here, Mr. Schaal argues tlthe ALJ erred by giving significant weight to
nonexamining doctors Dr. Dan Donahue, PhD, and Dr. Steven Haney, MD, bo
who provided residual functional capacities. AR 24. Mr. Schaal also takes issug
with the ALJ’s decision to give little weight to thedblal Assessment of Function
(“GAF") scores and very little weight to the report from Mr. Schaal’s wife, Lynd3
Schaal. ECF No. 12 at 118.

With regard to Drs. Donahue and Haney, Mr. Schaal asserts that they

rendered their opinions “after reviewing onljraction of the record.” ECF No. 12

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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at 18. The ALJ, however, did have access to the full record, and upon review ft
that Drs. Donahue and Haney’s opinions were consistent except in specific arg

for which the ALJ departed and explained her reasordgoiog so. AR 24. Merely

because these doctors are+axamining does not render their opinions unreliable.

See Andrews, 53 F.3d at 1041 (when supported by the record, eeramining
doctor’s opinion may constitute substantial evidence).

Mr. Schaallso argues that the ALJ should have ordered a consultative
examination because of the age of the opinions of these doctors. However, the
Is afforded “broad latitude” in determining the necessity of a consultative
examinationReed v. Massanari, 270 F.3d 838, 842 (9th Cir. 200The ALJ
reviewed the record as a whole, including but not limited to the opinions of Drs
Donahue and Haney, and there does not appear, nor does Mr. Schaal describg¢
inadequate record&ee Mayes v. Massanari, 276 F.3d 45345960 (9th Cir. 2001)
(duty to order a consultative examination is triggered by ambiguity or an
inadequate record).

The ALJ gave little weight to the GAF scores because they “are not funct
by function assessments and do not describe specific vocationally relevant
functional limitations.” AR 25. GAF scores standing alone never control whethg
claimant’s impairments rise to the level of disability, but they “may be a useful

measurement.Garrison v. Colvin, 759 F.3d 995, 1102 n. 4 (9th Cir. 2014).
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boilerplate rejection of GAF scores is error when the ALJ fails to articulatdispec

reasons to reject a doctor's GAF sc@ee, e.g., Vanbibber v. Colvin, 2014 WL
29665 at *3 (Jan. 3, 2014 W.D. Wash.). However, Mr. Schaal has not
demonstrated how failarto accept the GAF scores demonstrated harmful error,
GAF scores cannot be used to demonstrate disability in light of the entire recof
As no doctor has opined Mr. Schaal to be disabled, and the record supports th
ALJ’s findings elsewhere, the Court finds that the ALJ’s boilerplate rejection of
the GAF scores constitutes no more than harmless error.

Finally, Mr. Schaal argues error in the ALJ’s decision to give very little
weight to the lay witness statement of Lynda Schaal, the claimant’s wifeNECF
12 at 1920.Ms. Schaal’s testimony is considered an “other soufCalier
sources” for opiniongiclude nurse practitioners, physicians' assistants, therapis
teachers, social workers, spoysasd other nommedical sources. 20 C.F.R. 88
404.15134), 416.913(d)An ALJ is required to “consider observations by f©ion
medical sources as to how an impairment affects a claimant's ability to work.”
Sorague v. Bowen, 812 F.2d 1226, 1232 (9th Cir.198Rjpon-medical testimony
can never establish a diagnosisisability absent corroborating competent
medical evidenceNguyen v. Chater, 100 F.3d 1462, 1467 (9th Cir.1998n ALJ
Is obligated to give reasons germane to “other source” testimony before

discounting itDodrill v. Shalala, 12 F.3d 915 (9tiCir.1993).
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Inconsistency with the record is a germane reason to reject other source
testimony.Baylissv. Barnhart, 427 F.3d 1211, 1218 (9th Cir. 2005). Here, the Al
noted that Ms. Schaal claimed on the October 2013 functional report that Mr.
Schaal did not take care of the children, AR 25, 259, but this is clearly contradi
by the record. Mr. Schaal described himself as aathpme dad. AR 42. Also, in
January 2014 when Mr. Schaal reported that he considered leaving the home,
wife expressed coreen about who would care for the children, AR 559, contrary
her assertion just months earlier that Mr. Schaal did not care for the children, A
259. Likewise, Ms. Schaal also stated in the October 2013 functional report tha
Mr. Schaal does not drive, AR 261, which is also contradicted by the record, A
43-44, 228. These inconsistencies are germane reasons for which the ALJ rejg
the opinion, and the Court finds no error.

VIIl. Conclusion

Having reviewed the record and the ALJ’s findings, the Clinais the
ALJ’s decision issupported by substantial evidence fne@ oflegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary Judgme®CF No. 12,is DENIED.

2. Defendant’s Motion for Summary JudgmdfGF No. 13, is

GRANTED.
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3. The District Court Executive is directed to enter judgment in favor of
Defendant.
IT IS SO ORDERED. The District Court Executive is directed to enter this

Order, forward copies to counsel arldse the file
DATED this 15th day ofJune 2018.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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