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UNITED STATES DISTRICT COURT  seavr weavoy, cierg
EASTERN DISTRICT OF WASHINGTON
DALE B., No. 4:17-cv-0513C0MKD
Plaintiff,
ORDERDENYING PLAINTIFF'S
VS. MOTION FORSUMMARY
JUDGMENTAND GRANTING
COMMISSIONER OF SOCIAL DEFENDANT'SMOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.
ECF Ncs. 18, 19
BEFORE THE COURTarethe partiescrossmotions forsummary
judgment. ECINo0s.18, 19. The parties consented to proceed before a magistrate
judge. ECF No09. The Court, having reviewed the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below,Gloart

deniesPlaintiff's Motion, ECF No.18, andgrantsDefendant’s Mtion, ECF No.

19.
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JURISDICTION

The Court has jurisdiction over this caggsuant to 42 U.S.C. 88 405(Q),
1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review 8@dEr(Q) is
limited; the Commissioner’s decision will be disturbed “only if it is sigpported
by substantia¢vidence or is based on legal erroHill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that
reasonable mind might accept as adequate to support a concludioat1.159
(quotation and citation omitted). Stated differently, substantideace equates
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether the standard has besfieshta
reviewing court must consider thetee record as a whole rather than searchir]
for supporting evidence in isolatiomd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdlund v. Massanari253 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in the record “is susceptible te than on
rational interpretation, [the court] must uphold the ALJ’s findifigkay are

supported by inferences reasonably drawn from the recdtdlina v. Astrue,674
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F.3d 1104, 1111 (9th €i2012). Further, a district court “may not reverse an

ALJ’s decision on account of an error that is harmless.” An error is harmless

“where it is inconsequential to the [ALJ’s] ultimate nondisability determinatign.”

Id. at 1115 (quotation and ditan omitted). The party appealing the ALJ’s
decision generally bears the burden of establishing that it was haShadeki v.
Sanders556 U.S. 396, 4020 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considédeshbled” within
the meaning of the Social Security Act. First, the claimant must be “unable
engage in any substantial gainful activity by reason of any medically deteten
physical or mental impairment which can be expected to result ih deahich
has lasted or can be expected to last for a continuous period of noalessdlve

monts.” 42 U.S.C. 88 423(d)(1)(AL382c(a)(3)(A). Second, the claimant’s

[0

ina

impairment must be “of such severity that he is not only unable to do his prgvious

work[,] but cannot, considering his age, education, and work experience, @m
any other kind of substantial gainful work which exists in the national ecaho
42 U.S.C. 88 423(d)(2)(A1L382c(a)(3)(B).

The Commissioner has established a-ftep segential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 88

404.1520(a)(4)(H(v), 416.920(a)(4)(Xv). At step one, the Commissioner

ORDER- 3

gage

mny




1C

11

12

13

14

15

16

17

18

18

20

considers the claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i)
416.920(a4)(i). If the claimant is engaged in “substantial gainful aigtjVihe
Commissioner must find that the claimant is not disabled. 20 C.F.R. 8§
404.1520(b)416.920(b).

If the claimant is not engagéu substantial gainfuldivity, the analysis
proceels to step two. At this step, the Commissioner considers the severity
claimant’s impairment. 20 C.F.R. 88 404.1520(a)(44)6.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairmevttich
significantly limits[his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to stegepe. 20 C.F.R. 88 404.1520(c),
416.920(c). If the claimant’'s impairment does not satisfy this sgvhrdéshold,
however, the Commissioner must filicht the claimant is not disked. 20 C.F.R
88 404.1520(c}16.920(c).

At step three, the Commissioner compares the claimant’s impditoe
severe impairments recognized by the Commissioner to be so sevengraclud
a person from engaging in stdstial gainful activity. 2 C.F.R. 88§
404.1520(a)(4)(iii)416.920(a)(4)(iii). If the impairment is asvere as amore
severe than one of the enumerated impairments, the Commissioneinohtise f

claimant disabled and award benefits. 20 C.F.R. 881420(d) 416.920(d).

ORDER- 4
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If the severity of the claimant’'s impairment does not meet oreektte

severity of the enumerated impairments, the Commissioner must pausesto asse

the claimant’s “residual functional capacity.” Residual fun@laapacity (RFE
defined generally as the claimant’s ability to perform physical and meatkl

activities on a sustained basis despite his or her limist@0 C.F.R. 88

404.1545(a)(1)416.945(a)(1), is relevant to both the fourth and fifth steps of fthe

analysis.

At step four, the Commissioner considers whether, in view of the claimant’s

RFC, the claimant is capable of performing work that he or she Hasmped in

the past (past relevant work). 20 C.F.R. 88 404.1520(a)(436)920(a)(4)(iv).

If the clamant is capable of performing past relevant work, the Commissioner

must find that the claimant is not disabled. 20 C.F.R. 88 404.15206020(f).
If the claimant is incapable of performing such work, the analysis protestep

five.

At step five,the Commissioner considers whether, in view of the claimant’s

RFC, the claimant is capable of performing other work in the natemmadomy.
20 C.F.R. 88 404.1520(a)(4)(¥16.920(a)(4)(v). In making this determination
the Commissioner must also cafesi vocational factors such as the claimant’s
educationand past work experience. 20 C.F.R. 88 404.1520(a)(4)(v)

416.920(a)(4)(v) If the claimant is capable of adjusting to other work, the

ORDER- 5
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Commissioner must find that the claimant is not disabBIC.F.R. §8
404.1520(g)(1)416.920(g)(1). If the claimant is not capable of adjusting to gther
work, analysis concludes with a finding that the claimant is disabiedsa
therefore entitled to benefits. 20 C.F.R. 88 404.1520(g}(1H.920(g)(1).

The claimant bears the burden of proof at steps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999f the analysis proceeds t(

O

step five, the burden shifts to the Commissioner to establish that (1)ithardlas
capable of prforming other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. 88 404.1560(d(8)%0(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ’'S FINDINGS

OnNovember 13, 2013, Plaintiffppliedfor Title Il disability insurance
benefits andon December 5, 2013, lappliedfor Title XVI supplemental security
income benefitdhothalleging a disability onset date édnuary 1, 2008Tr. 204
14. The applcations were denied initially,r. 87-114, and on reconsideration, Tr.
115146 Plaintiff appeared at a hearing before an administré&ivgudge (ALJ)
on February 420316. Tr. 45-86. OnMay 10 2016, the ALJ denied Plaintiff's
claim. Tr. 20-39.

At step or of the sequential evaluation process, the ALJ found Plaintiff has

not engaged in substantial gainful activity sidaauary 1, 20Q8Tr. 24. At step

ORDER- 6
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two, the ALJ found Plaintifllid not have any medically determinable impairm:
severe or otherwisbefore November 29, 2018s theravere no medical record

in evidence predating that datalso at step two, the ALJ found that Plaintiff hz

the following severe impairmengdter November 29, 20200besity, bilateral kne

osteoarthritis, mild cognitive impairment versus early demestigiety disorder
not otherwise specified, major depressive disorder, and substance use.diBo
24-217.

At step three, the ALJ found Plaintiff does not have an impairment or
combination of impairments that meets or medically equals the seveatistad
impairment. Tr. 27-28. The ALJ then concluded that Plaintiff has the RFC to
perform light work with the follaving limitations:

[Plaintiff] can occasionally balance, stop, kneel and crouch.

[Plaintiff] should not crawl or climb ladders, ropes, scaffolds, ramps
or stairs. He should avoid concentrated exposure to extreme cold and
heat, vibration, pulmonaryritants such as fues, odors, dusts, gases
and poor ventilation and hazard®laintiff] can peform simple,

routine tasks and followhort,simple instructionsHe can do wrk

that needs litd or no judgment and can perfosimple duties that can
be learned on thieb in a short paod. [Plaintiff] requires a work
environment that is predictabdedwith few work setting changes. He
should not deal with the general public as in a gadsgion or where

the general public is frequently encountered as an essential element qf

the work processincidental contact of a superficial nature with the
gereral public is noprecluded.

Tr. 28.
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At step four, the ALJ found Plaintiff is unable to foem any past relevant
work. Tr. 36. At step five, the ALJ found there are jobs that exist in significa
numbers in the national economy that Plairddtild performbefore December 2
2015 (the date Plaintiff's age category changedih asproduction assembler,
packing line worker, cleaner housekeeping, and outside daliver. 37.
Therefore, he ALJ concluded Plaintiff was not under a disability, efened in the
Social ®curity Act, from the alleged onset date of January 1, 2008, through
December 24, 2015Tr. 38. But when Plaintit§ age category changed on
DecembeR5, 2015, he ALJ determined there were no jobs that exist in signif
numbersan the national economy that Plaintiff can perfagiven his age,
education, work experience, and residual functional capacityThe ALJ
thereforedetermined that Plaintiff becandesabledon December 25, 2015d.

OnJune 27, 201, 2he Appeals Council denied review of the ALJ’s decis

Tr. 1-6, making the ALJ’s decision the Commissioner’s final decision for @&po

of judicial review. See42 U.S.C8 1383(c)(3).
ISSUES
Plaintiff seeks judicial ngew of the Commissioner’s final decision denyi
him disability insurance benefits under Title Il and supplemental sgaucidme
benefits under Title XVI of the Social Security Ad&laintiff raises the following

issues for review:
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1. Whether the ALJ pperly ewaluated the medicalpinionevidence;

2. Whether the ALJ properly evaluated Plaintiff's symptom complaints

3. Whether the AL&onducted a proper step five analysis
ECF No. 18 a8.

DISCUSSION
A. Medical Opinion Evidence

Plaintiff contends the ALJ impropertgjected the opiniaof Nora Marks,
Ph.D.,Cheryl Hipolito, M.D., Debra Bariletti, ARNP, and Courtney Hunter
ARNP. ECF M. 18 at 915. There are three types of physiciah&) those who
treat the claimant (treating physicians); (2) those who exabuhdo not treat th
claimant (examining physicians); and (3) those who neither examine abthiee
claimant but who review the claimasffile (nonexamining or reviewing
physicians). Holohan v. Massanark46 F.3d 1195, 12602 (9th Cir. 2001)
(brackes omitted). “Generally, a treating physicianopinion carries more weig
than an examining physicias and an examining physicigrmopinion carries mof
weight than a reviewing physiciai Id. “In addition, the regulations give mof
weight to opinons that are explained than to those that are not, and to the oy
of specialists concerning matters relating to their specialty over that of

nonspecialists. Id. (citations omitted).
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If a treating or examining physicianopinion is uncontradicted, an ALJ n

reject it only by offering clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of drysigian, including a
treating physician, if that opinion is brief, conclusagd inadequately supporte
by clinical findings: Bray v. Comrir of Soc. Sec. Admirbb4 F.3d 1219, 1228
(internal quotation marks and brackets omitteédf.a treating or gamining
doctor's opinion is contradicted by another dotdarpinion, an ALJ may only
reject it by providing specific and legitimate reasons that are supgmyrted
substantial evidence.Bayliss 427 F.3d at 1216 (citinigester v. Chater81 F.3d
821, 8®-31 (9th Cir. 1995)

The opinion of an acceptable medical source such as a physician or
psychologist is given more weight than that of an “other source.” 20 GF.R.
404.1527 (2012)iomez v. Chatei74 F.3d 967, 9701 (9th Cir. 1996). “Other

sources’include nurse practitioner20 C.F.R. 88 404.1513(cd)04.1594"

1 The Court generally applies the law in effect at the time of th&sAdecision.
See Garrett exel. Moore v. Barnhart366 F.3d 643, 647 (9th Cir. 2004).
Revised versions of these regulations took effect on March 27, 201 R@gpda

disability claims filed on or after that dat8ee82 Fed. Reg. 5844 (Mar. 27,

ORDER- 10
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However, the ALJ is required to “consider observations bymedical sources @

to how an impairment affects a claimant’s ability to worksjirague v. Bowei812

F.2d 1226, 1232 (9th Cir. 1987). Namedical testimony can never establish a
diagnosis or disability absent corroborating competent medical evidiligesen
v. Chater 100 F.3d 1462, 1467 (9th Cir. 1996). An ALJ is obligated to give
reasons germarto “other source” testimony before discountingdodrill v.
Shalalg 12 F.3d 915, 918 (9th Cir. 1993).

1. Dr. Marks

Dr. Marks performed psychological evaluations of Plaintiff on dan@0,
2014 Tr. 53337, and February 12, 2014, Tr. 420Q.

a. January30, 2014 opinion

OnJanuary 30, 2014, Dr. MarksagnosedPlaintiff with a moderate level
anxiety, severe level of depression, and failing heaittopinedthat Plaintiff was
markedly limited in the following activities: performigtivities within a

schedulemaintainng regular attendance, completing a normal work day and

2017); 20 C.F.R. 8§ 416.920c. Besa Plaintiffs claims were filed in 2013, the

revised regulations do not apply.
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without interruptions from psychologically based symptoms, and independe
setting realistic goals and plansr. 533-37.

The ALJ assigned this opinion little to no weight. Tr. B&cause Dr.
Marks’ opinionwas contradicted by the opin®af Dr. CynthiaCollingwood, Tr.
12225, and Dr.MichaelBrown, Tr.106-08, the ALJ was required to provide
specific and legitimate reasons for rejecting ldarks’ opinion. SeeBayliss 427
F.3d at 1216

First, the ALJ rejected Dr. Maskopinion becausshe did not provide
rationale in support of the limitations she opined. Tr.B8e Social Security
regulations “give more weight to opinions that are explained than totthatsare
not.” Holohan 246 F.3d at 1202. “[T]he ALJ need not accept the opinion of
physician, including a treating physician, if that opinion is baefclusoryand

inadequately supported by clinical finding®Btay, 554F.3dat 1228. While the

evaluation report lists the reasons given by Plaintiff as to why ingaisle to work

due tohis anxiety and depression, Dr. Marks failed to provide objective reasq

explaining why Plaintiff's anxiety and depression cause him to be markedly

2In challenging the ALJ’s evaluation of the January 30, 2014 opinion, Plainti
cites to records and information from the February 12, 2014 evaluatiorn dili

not exi¢ when the January 30, 2014 was conducted. ECF No. 1814t 10
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limited in the three identified area3r. 53337. This is a specific and legitimate

reason to discourr. Marks’ opinion.

Second, the ALJ rejected Dr. Marlopinion because she did not review gny

of thetreatment reco Tr. 33(citing Tr. 533 (“Records reewed: None”). The
extent to which a medical source is “familiar with the other inforonait [the

claimant’s] case record” is relevant in assessing the weight of thaesooredical
opinion. 20 C.F.R. 88 404.1527(c)(6), 416.927(c)(Bx. Marks’ report indicated
that she reviewed no records. Tr. 533. This was a specific and legitenats tp

give less weight to Dr. Marks’ opinion th#éhoseof the state agency physicians

Dr. Brown and Dr. Collingwood, who reviewed timedicalrecords receivedt the
time of their 2014 opinionsTr. 89-114 (Brown, dated February 20, 2014Y.
11746 (Collingwood, dated May 9, 2014

Plaintiff asserts Dr. Markdid provideextensive support fdrer opined
limitations ECF No. 18 at 10 (citing Tr. 4235). However, Plaintiff cites to the
February 12, 2014 repoitr. 42230, which did not exist when the January 30,
2014 opinion wagrepared Dr. Marks indicawheted she reviewed no records
before preparinghe January 30, 2014 opinioiir. 53337. From the reord, it
appears thddr. Marksdid notadminister the Trail Making Test, Clock Drawing

Test, and the Wechsler Memory Sehleuntil the February 12, 2014 evaluation.

Tr. 42230. As a result, those testannotsupport an opinion rendered on January

ORDER- 13
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30, D14. Moreover, the test results cited by Plaintiff are not mentiaméae
January 30, 2014 opinion.

Third, the ALJ rejected the opinion because othedicalrecords indicatec
Plaintiff endorsed milder symptons other treatment providers than those
identified by Dr. Marks. Tr33. An ALJ may discreditiphysicians opinion that
is unsupported by the record as a whdsatson v. Comm’r of Soc. Sec. Adgh9
F.3d 1190, 1195 (9th Cir. 2004The ALJ noted that Plaintiff’'s complaint of
severe depression was not supported by the “therapy notes generated aou
same time” showing that Plaintiff had milder symptoms than he exptotDr.
Marks. Tr. 33 (citing Tr. 57-84). The cited therapyotes and attendaGiobal
Assessment Functionin@GAF) scoresunderminghe severity of the symptoms

that he reported to Dr. Markg.r. 57384 (noting that Plaintiff was sad and

depressed but that he was cooperative, rationale, calm, relaxed, andloriente

without any suicidal ideation, with GAF scores of Age alsalr. 45763 (noting
that Plaintiff's mood was appropriate and thought process ratjonale
However,Plaintiff contends thabecausén a later section of his decision

the ALJdiscountedhe use ofSAF scoresvhen evaluating Plaintiff's disability,

)

nd th

14

the ALJ improperly discounted Dr. Marks’ opinion the grounds that her opinion

was inconsistent with GAF scores during that periB€F Nos. 18 at 120 at 2.

The Court does not find anyadansistency in the ALJ’s use, or rase of GAF

ORDER- 14
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scores. In regards to Dr. Marks, the ALJ mentiainedGAF reports merely to
highlight that other medical records indicated that Plaintiff endorsedmilde
symptoms to other treatment providers than thosetiied by Dr. Marks Tr. 33.
Whereas in assigning limited weight to Nurse Practitioner Cole’s GAF sthbee
ALJ recognized thatvhile a GAF score may help guide an ALJ'€d&n an
ALJ is not bound to consider a GAF scér@dhe Commissioner hagg@icitly
disavowed use dBAF scores as indicators of disability. 65 Fed. Reg. 5@/46
50765 (Aug. 21, 200Q)The GAF scale . . . does not have a direct correlation
the severity requirements in our mental disorder listing.”). MeredheGAF
scale is no longer included in the DSW1 SeeAm. Psychiatric Ass’nDiagnostic
& Statistical Manual of Mental Disordews 16(5th ed. 2013) (“It was
recommended that tl@AF be dropped from the DSM for several reasons,
including its conceptual lack of clarity (i.e., including symptoms, suicideansk

disabilities in its descriptors) and (questionable psychometrics imeout

:The GAF Scale measures “the clinician’s judgment of the individuaésatlv

level of functioning” as to “psychological, social, and occupational functighing

but not “impairment in functioning due to physical (or environmgfitaitations.”
Am. Psychiatric Ass’n, Diagnostic & Statistical Manual of Memaorders, at 3

(4th ed. Text Revision 20003egeMorgan, 169 F.3dat598, n.1

ORDER- 15
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practice.”)). There is no inconsistency in the ALJ’s consideration of Plaintiff's

GAF scores.Even if the ALJ erred in inconsistently treating Plaintiff's GAF
scores, this error was harmless because the ALJ provided other specific ang
legitimate reasns, supported by substantial evidence, to discredit Dr. Marks’
opinion. SeeMolina, 674 F.3d at 1115.

Finally, the ALJ rejected Dr. Mark®pinion because she relied in part o
Plaintiff's unreliable selreport. Tr. 33.A physiciaris opinion may be fected if
it is based on a claimdstsubjective complaints which were properly discount
Tonapetyarv. Halter, 242 F.3d1144,1149(9th Cir. 2001) Morganv. Comm’r of
Soc. Se Admin, 169 F.3d 595, 59®th Cir. 1999; Fair v. Bowen 885 F.2d 597
604 (9th Cir. 1989) However, when an opinion is not more heavily based on
patients selfreports than on clinical observations, there is no evidentiary bas
rejecting the opinionGhanim v Colvin 763 F.3d 1154, 1162 (9th Cir. 2014)
Ryan v. Comin of Soc. SedAdmin, 528 F.3d 1194, 119200 (9th Cir. 2008).

Here, the Commissioner conceded that the ALJ improperly reliedsofathor.

D

L

—

ed.

a

5is for

ECF No. 19 at -B8. Notwithstandinghis concessigrany error is harmless because

the ALJ provided other spdit and legitimate reasons, supported by substant

evidence, to discredit Dr. Marks’ opiniokeeMolina, 674 F.3d at 1115.
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b. February 12, 2014 opinion
On February 12, 2014r. Marks conducted psychologicakvaluation andg
diagnosed Plaintiff witimodeate anxiety disorder, dementia, and recurrent sq
major depressive disorder withqugychotic symptomsTr. 42230. Dr. Marks
opined that Plaintiff was moderately impaired in his ability to vsided and
remember complex instructions and make judgments on complexrelatkd
decisions and markedly impaired in the ability to carry out compl&ructions.

Tr. 428.

The ALJassigned little weight to Dr. Marks’ February 12, 2014 opinidn.

33-34. Because Dr. Marksdpinionwas contradicted by the opinions of Dr.
Collingwood, Tr. 1225, and Dr. Brown, Tr. 1068,the ALJ was required to
provide specific and legitimate reasons for rejectingMarks’ opinion. See
Bayliss 427 F.3d at 1216.

First, the ALJrejected Dr. Mark’ opinion because she did not conduct 3
physical examination and is not qualified, as a psychologist, toneotion
Plaintiff's physical medical conditions. This is a legitimate and sjgaeson to
reject Dr. Mark’s opinionmegarding any physical lifratons See Brosnahan v.
Barnhart 336 F.3d 671, 676 (8th Cir. 2008pllinger v. Barnhart178 Fed
App’x 745, 746 n.1 (9th Cir. 2006 Moreover, Plaintiff failed to challenge this

reason, thus, any challenge is waieed the Court may decline to rew it. See

ORDER- 17
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Carmickle v. Comm’r, Soc. Sec. Admb83 F.3d 11551161 n.2 (9th Cir. 2008)

-

(determiningthe court may decline to addrebks meritsof issues not argued wit
specificity); Kim v. Kang 154 F.3d 996, 1000 (9th Cir. 1998)l{ng thatthe court
may not consider on appeal issues not “specifically and distinctly argute® in
party’s opening brief)

Second, the ALdejectedDr. Marks’ opinionbecause itvasnot consistent

with the medical record as a whol&n ALJ may discredit a physicianggpinion if

it is not consistent with the record or there is inadequate evidence supporting the

opinion. Lingenfelterv. Astrue 504 F.3dL028, 104Z9th Cir. 2007).The ALJ

specifically noted that Plaintiff perfored poorly on the Wechslerdvhory Scale

tests, but the ALJ found that several other evaluations established that Pladtiff h

better cognitive functioning that that assessed by Dr. M&ke, e.g Tr. 554
(November 25, 2014: “MMSE normal; no cognitive impairment”); Tr. 630
(Febrwary 24, 2015: “Memory mildly impaired short term memory” and
“[o]rientated to time, place, person & situation. Appropriate mowtladfect); Tr.
701 (December 10, 2015: “Registers 3/3 and recalls 2/3 items, 3/3 witlSplelés
WORLD backwards. Orienteto year, Month, date, copied a patterrP)aintiff
failed to challenge this reason cited by the ALJ, thus, any challenge is w&eged

Carmickle 533 F.3cat 1161 n.2Kim, 154 F.3cat 100Q Here,the ALJ provided

ORDER- 18
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specific and legitimate reasons popted by substantial evidencediscount Dr.
Marks February 2014 opinion.

2. Dr. Hipolito

Dr. Hipolito treated Plaintiff between April and October 2015. Tr-834

She evaluated Plaintitfn September 23, 2015diagnosed Plaintiff with

—+

osteoarthritis in the knee joint and severe carpal tunnel syndrome in hisaigh
and opined that Plaintiffould not stand for more than twemynutes due to knee
pain and would be unable to complete forms due to hand pai62325. Dr.
Hipolito opined that the conditions were likely to last for monthsthatPlaintiff
was limited to sedentary work. Tr. 624.

On October 20, 2015, Dr. Hipaditvrote a letter to the Stage agency to

support Plaintiff's stat@assistancepplication, stating that Plaifft hadsignificant

~

osteoarthritis on multiple joints and bilateral carpal tunnel syndramieh greatly
affecedhis ability to work Tr. 681.
The ALJassigned little to no weiglo theseopiniors. Tr. 35. Because Dr

Hipolito’s opinions were contradicted by the opinion of Dr. Robert Hoskins, T.

4 The ALJ identified Dr. Hipolito’s opinion as April 23, 2015. Tr. 35. Howevel,
Dr. Hipoliti’'s opinion was issued cd8eptembeR3, 2015, not April 23, 2015. Tr.

62325.
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12527,the ALJ was required to provide specific and legitimate reasons for
rejecting Dr.Hipolito’s opiniors. SeeBayliss 427 F.3d at 1216

First, the ALJdiscounted Dr. Holito’s opiniorns becauseheywere
inconsistent with the medical evidence. Tr. 36 ALJ may discredit physician
opinions that are unsupported by the record as a wiBatson 359 F.3dat1195.
Relevant factors to evaluating any medical opinion include tloiatof relevant
evidence that supports the opinion, the quality of the explanatiordptbwn the
opinion, and the consistency of the medical opinion with the record as a. wh
Lingenfelter 504 F.3d at 1042)rnv. Astruge 495 F.3d 625, 631 (9th Cir. 2007)
An ALJ may choose to give more weight to an opinion that is more consiste
the evidence in the record. 20 C.F.R. § 416.927(c)(4){§ Thore consistent ar
opinion is with the record as a whole, the more weight we will givikeab
opinion”).

As to Plaintiff's knees, th&LJ highlighted that imaging of the knees wa
not consistent with Dr. Hipolito’'s sedentampork limitation. Tr. 70304 (showing
mild medial joint space narrowing and bilateral knee degeneraint disease,

with recommended treatment including physical therapyiafteimmatory, and

U)

DI

Nt with

U)

possible injection); Tr. 7008 (showing mild medial and moderate patellofemoral

joint space degenerative spurring of right knee and persistent spalonggthe
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lateral margirof the patella).The ALJ’s conclusion regarding the medical
evidence related to Plaintiff's knees is supported by substantiaheeide

As to Plaintiff's carpal tunnel syndrome, the Atancluded that the
electrodiagnostic testing showed only mild catpanel syndromerlr. 35.
However while the eletrodiagnosc testing reflected mild carpal tunnel
syndrome, the doct@onductinghis testing—Dr. Fei Par—noted it was an
abnormal study and recommended clinical correlatiom.695. The reviewing
orthopedic surgeqmr. Joshudales, diagnosed Plaintiff with bilateral carpal
tunnel syndrome and cubital tunnel syndrome and opined that it was neader
severe Tr. 70506. The Court finds the ALJ erred in rejecting Dr. Hipolito’s
opinion in regard to Plaintiff's carpal tunnel syndrome, as her opinias

consistent withlthe opinions oDr. Pan andr. Bales. See Holoha246F.3d at

1202:02; Murillo v. Colvin No. C\-11-9670MAN, 2013 WL 1296428 (C.D. C4l.

March 27, 2013)seealso20 C.F.R. 88 404.1527(c)(5) 416.927(c)(5)
However, he ALJ’'s decision taiscountDr. Hipolito’s opinionabout
Plaintiff’'s carpal tunnel syndrome constitutegmlesdegalerror. SeeTommaset
v. Astrue 533 F.3d 1035, 1038 (9th Cir. 20@8n erroris harmless when “it is
clear from the record that the . . . error was inconsequential to the ultimate
nondisability determination.”)This is because, as the ALJ recognized, Dr.

Hipolito also opined that Plaintiff was limited to sedentary worksfmmonths
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because of his carpal tunnel syndrome and knee pair85, 624 Dr. Hipolito
did not consider Plaintiff's medical impairments to be of such sevasitglast
twelve months or longerTr. 624. A qualifying impairment must last for a
contiruousperiod of at least twelveonths. 20 C.F.R. § 404.150dpntijo v.
Sec’y of Health & Human Sery§29 F.2d 599, 601 (9th Cir. 1984Because Dr.
Hipolito opined that Plaintiff's ability to work would be impacted for only si
months, the ALJ hadlagitimate and specific reason to discount Dr. Hipolito’s
opinions.

Plaintiff contends the ALJ failed to appreciate that Plaistiéarpal tunnel

existed many months before Dr. Hipolito’'s-snonthestimatan September 2015

and thus the combined time thatiRtdf suffered from carpal tunnel exceeded

U

twelvemonths. HoweveDr. Bales and Dr. Pan also considered Plaintiff's cafpal

tunnel to be not permaneninjury, as both considered Plaintiff's carpal tunnel
be treatable through surgery, Tr. 699, 701, 706 (“[B]oth carpal tunneluditdlc
tunnel syndrome can be released surgicallySgeEstes v. Barnhay275 F.3d
722, 725 (8th Cir. 2002YAn impairment which can be controlled by
treatment . . . is not considered disablipg.”

Finally, the ALJ rejeted Dr. Hipolito’s October 20, 2015 opinion becaus
was inadequately explained and supporféd.35. The ALJ need not accept a

treating physician’s opinion if is brief, conclusory and inadequately supporte
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clinical findings. Bray, 554 F.3d ail228. Dr. Hipolito’s October 20, 2015 opinjon
did not contairanyexplanation as to why she opined that Plaintiff had signifigant
osteoarthritis on multiple joints and bilateral carpal tunnel syndratmeh greatly
affected his ability to workTr. 681

While the ALJ erred irdiscountingDr. Hipolito’s opinion relating to
Plaintiff’'s carpal tunnel, this error was harmle3fie ALJidentified other specific
and legitimate reasons fdirscountingDr. Hipolito’s opinions which were
supported by substantial evidenddolina, 674 F.3d at 1115.

3. Nurse Bariletti

Plaintiff contends the ALJ improperly rejected Nurse Bariletti’'s 28xid
2014 opinions.

a. November 29, 2010 opinion

Nurse Bariletti examined Plaintiff on November 29, 2Cditd completed g

| &N

Stateagencyform on December 22, 2010r. 29093. Nurse Bariletti diagnose
Plaintiff with a number of conditions, including, testicular pain, depression,
anxiety, left knee pain, and left leg venous insufficienicly. Nurse Bariletti

opined that Platiff could stand for up to two hours in an eigdidur work day,

could sit for up to six hours in an eigmbur work day, lift 10 pounds occasionally,
and lift 10 pounds frequently, Tr. 290. She furtheined that Plaintiff was

limited, for an uncertaifength of time, to sedentary worKr. 293
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The ALJ assigned no weight to this opiniofr.. 33. An ALJ is obligated tc
give reasons germane to “other source” testimony before discountiDgdtill,
12 F.3dat918.

First, he ALJrejectedNurse Bariletti’s opinion because she is not an
acceptable medical source as that term was defined when Plaintithiglethim.
SeeB2 Fed. Reg. 5844 (Mar. 27, 2017); 20 C.F.R. § 416.9208e.ALJ is correct
thatNurseBariletti’'s opinion is entitledo less weighthan that of an acceptable
medical source. 20 C.F.R. 884.1527416.927(2012);Gomez 74 F.3dat970
71. However, her credentials are not a germane reason for rejecting tfmopi
because ALJs are directed to consider medical evidemmeall sources20
C.F.R. £404.1513(e)(2)416.913(e)(2) (2013)

Second, the ALJ rejected Nurse Bariletti’'s opinion because it was only,
first time she examined Plaintiff. Tr. 33he number of visits a claimant has
made to a particular prowad is a relevant factor in assigning weight to an opir
20 C.F.R. §416.927(c). However, the fact that ¢hraluator examined Plaintiff
one time is not a legally sufficient basis for rejecting the opiniore régulations
direct that all opinions, including the opinions of examining pragidehould be
considered. 20 C.F.R. 8 416.927(b), (8)oreover, heg, the ALJ rejected Nursg

Bariletti’s opinion in favor of the state agency reviewing phgsiddr. Hoskins,
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who did not examine Plaintiff. This was not a germane reas@jpeictNurse
Bariletti’s opinion.

Third, the ALJ rejected Nurse Bariletti’'s opinibecauseét was inconsister
with the medical recordinconsistency with the medical evidence is a german

reason to discredit other source statemeBtg/liss 427 F.3d at 1218atson 359

F.3d at 1195 (permitting an ALJ to discredit an opinion thahsipported by the

record). For example,ite ALJ concluded that theedentarywork restriction was
inconsistentvith imaging ofPlaintiff's left leg and knee conditionTr. 33. The
sedentarywork restriction is directly contradicted by theay takenof Plaintiff's
left kneeon November 30, 2010, Tr. 440, which showethe knee’s condition
was within normal limits. Tr. 447This was a germane 1s@n to reject weight tc
Nurse Bariletti’sopinion.

Fourth, the ALJYejected\urse Bariletti’s opinion becausewas internally
inconsistenand unsupportedTr. 33.An ALJ may reject opinions that are
internally inconsistentNguyen 100 F.3cat 1464 An ALJ is not obliged to cred
medical opinions that are unsupported by the source’s own data and/or
contradicted by the opinions of other examining medical souit@snmasetfi533
F.3dat 1041 The ALJ properly found that Nurse Bariletti’'s opinetientary

work-restriction was inconsistent with her finding that dregnosed left leg
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venous insufficiencyvould only mildly or moderately limit Plaintiff Tr. 293.
This was a germane reason to discount Nurse Bariletti’s opinion.

Finally, the ALJrejededNurse Bariletti’s opinion because the longitudir
record makes little mention of peripheral edema/arterial irtseificycausing suc
severe physical limitationsSeeBatson 359 F.3d at 119fpermitting an ALJ to
discredit a medical source’s opin®that are unsupported by the record as a
whole). Thelongitudinal record makes mention of only mddema Sege.g, Tr.
602 (July 26, 2013: no edema); Tr. 553 (November 25, 2014: “Mild pretibial
edema, R>L")Tr. 55152 (December 6, 2014 “Peripheedlema, probably due
Gabapentin/varicose veins. Continue to use compression stalking®[aiefics
if necessan); Tr. 548 (February 20, 2015: no edgmia. 630 (February 24, 201
no edema); Tr. 653 (June 15, 2015: no edema).

Any error in theALJ’s analysis was harmless because the ALJ identifie
othergermane reasons tejectNurse Bariletti’'s 2010 opion. SeeMolina, 674
F.3d at 1115

b. February 20, 2014 opinion

On February 20, 2014, NurBariletti conducted a physical functional
evaluation of Plaintiff. Tr. 4341, 53840. Nurse Bariletti diagnose@laintiff
with several conditions, including diabetes mellitus/diabetic neuropathy,

depression, anxietgndmemory loss. Tr. 441, 53Nurse Barileti opined that
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Plaintiff was moderately limitedue to his diabetes mellituseuropathyand
memory losandtherefordimited Plaintiff to sedentary workTr. 53340.

The ALJ assigned little to no weight to the opinion. Tr. 34. FhstAiJ
discounedthis opinionbecauseheopined limitations were inconsistent with the
objective symptoms arerobservations.Tr. 34. The ALJ properly found that
Nurse Bariletti’s findings on the Physical Functional EvaGratvere not

consistent with her opinesedentary limitationSeeTommasetti533 F.3cat 1041

(9th Cir. 2008)Incongruity betweenraopinion and treatment records or notes

specific and legitimate reason to discoanbpinion—a higher standard than thg

11”4

—+

germaneaeasomeeded for an otheaource); Bray, 554 F.3d at 1228 (finding tha
the ALJ may reject an opinion that is “brief, conclusory, and inadequately

supported by clinical findings. For instance, in regard to the musculoskeletal

Sa

examination, Nurse Batriletti indicated, “[n]Jormalhge of motion, muscle strength,

and stability in all extremities with no pain on inspecti@uait is normal.” Tr.
440. And while Nurse Bariletttcommented that Plaintiff had diabetagllitus
neuropathy affecting his lower legs and feet bilat[era8, rsbted in regard to
Plaintiff's knees and feet, “no joint deformity, heat, swellingtegma, or
effusion Full range of motion.”ld. The incongruity between Nur&ariletti’s
observations and opinions served as a germane basis for the ALJ toidisared

opinion.
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Plaintiff submits that Nurse Bariletti'spinedlimitations were alstased ol
Plaintiff's diagnosed memory los€CF No. 18at 13 However,as the ALJ
recognized, Nurse Bariletti’'s opineédentarywork restriction was predicated o
Plaintiff's diabetes mellitus and neuropathgot memory lossTr. 34 (relying on
Tr. 539. Plus, nemory loss does not pertain to a sedentanyk restriction 20
C.F.R. 8§ 404.1567(a)

The ALJ provided germane reasons for discourttioitp of Nurse Bariétti’s
opiniors.

4. NurseCourtney Hunter

Nurse Hunter completed agalicalform on November 25, 2014. Tr. 614
16. Nurse Hunter diagnosed Plaintiff, in part, with arterial ingefficy, neuralgiz
obesity, and knee pain, noting that the knee pain was chronic sincara@&at

Plaintiff needed to elevate his leggl3imes per dajor 1520 minutes. Tr. 614.

Sheopined that Plaintiff coulgperformless than sedentary work and would mis

four or more days of work per month. Tr. 615.
The ALJdiscountedNurse Hunter’s opinionTr. 35. An ALJ isrequired to
provide a germane reas for discountin@ nurse’pinion. Dodrill, 12 F.3dat
918
First, the ALJ discounted Nurse Hunter’s opinion beca@usas based

solelyon Plaintiff's selfreported limitations Tr. 35. A medical source’spinion
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may be rejected if it based on a claimant’s subjective complaints whreh we
properly discountedTonapetyan242 F.3dat1149;Morgan 169 F.3dcat602;
Fair, 885 F.2d at 604. “[W]hen an opinion is not more heavily based on a px
self-repats than on clinical observations, [this] is no evidentiary basis for agg
the opinion.” Ghanim 763 F.3d at 1162There are no objective medical findin
in Nurse Hunter’s clinical observations to support these opined severe phys
limitations. Tr. 61416. The ALJ properly concluded Nurse Hunter relied on
Plaintiff’'s selfreports, which as discussedra, were properly discounted. This
was a germane reason to reject her assessed limitations.

Second, the ALJ rejected Nurse Hunter’'s opiniorabee she failed to
explain why she opined that Plaintiff would miss wlwkfour or more days per
month Tr. 35. The Social Security regulations “give more weight to opinions
are explained than to those that are nétdlohan 246 F.3d at 1202.[T]he ALJ
need not accept the opinion of any physician, including a treating pmysidiaat
opinion is brief,conclusoryand inadequately supported by clinical findings.”
Bray, 554 at 1228 Because Nurse Hunter did not explain why Plaintiff would
miss more than four days per month, this was a germane reason to discoun
opinion.

The ALJidentified germane reasons fagsigmng little to no weight to

Nurse Hunter’s opiniothat Plaintiff was limited to less than sedentary work.
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B. Plaintiffs Symptom Complaints

Plaintiff contends the ALJ improperly evaluated symptom complaints
ECF No. 18 at 16 An ALJ engages in a twstepanalysis to determine whether
discount a claimant'’s testimony regarding satije pain or symptoms “First,
the ALJ must determine whether there is objective medical evidence of an
underlying impairment which could reasonably be expected to produce the |
other symptoms alleged Molina, 674 F.3d at 1112 (internal quotation marks
omitted). “The claimant is not required to show that [his] impairmemitco
reasonably be expected to cause the severity of the symptom [he] bad;dhe]

need only show that it could reasonably have caused some degree of the

® SSR 967p, the regulation that governed credibility determinations afrtieof
this decision, was superseded by SSRBaéh March 2016.SSR 163p
“eliminat[es] the use of the term ‘credibility’ . [to] clarify that subjective
symptom evaluation igot an examination of an individualcharacter.”"SSR 16
3p,2016 WL 1119029, at *1 (Mar. 16, 201&)lowever, both regulations requir
an ALJ to consider the same factors in evaluating the intensitysteers and
limiting effects of an individuas symptoms.See idat *7; SSR 96/p, 1996 WL
374186, at *3 (July 2, 1996).
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symptom.” Vasquez v. Astry®&72 F.3d 58, 591 (9th Cir. 2009) (internal
guotation marks omitted).

Second, “[i]f the claimant meets the first test and there is no esedsn

malingering, the ALJ can only reject the claimant’s testimony about thatgenfe

the symptoms if [the ALJ] gives ‘specific, clear and convincing reasong\éo

rejection.” Ghanim 763 F.3dat 1163 (internal citadns and quotations omitted)|

General findings are insufficient; rather, the ALJ must idemtifyatsymptom

complaints are being discountadd what evidencendermines thessomplaints.

Id. (citing Lester 81 F.3d aB34;Thomas v. Barnhar278 F.3d 947, 958 (9th Cir.

2002)(requiring the ALJ to sufficiently explain why it discounted Plaifi#if
symptom claims)). “The clear and convincing [evidence] stahidahe most
demanding required in Social Security casd&sdrrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014) (quotingloore v. Comm’r of Soc. Sec. Admia78 F.3d 92(
924 (9th Cir. 2002)).

In evaluating Plaintiff’'s symptom complaints, the ALJ may cons@®igng
other items(1) the claimant’s reputation for truthfulness; (2) inconsistencies
claimant’s testimony or between his testimony and his conduct; (3) the clasn
daily living activities; (4) the claimant’s work recomhd (5) testimony from
physicians or third parties concerning the nature, severity, asxt effthe

claimant’s condition.Thomas 278 F.3d at 9589
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This Court finds that the ALJ provided specific, clear, and convincing
reasons for finding Plaintif§ statements concerning the intensity, persistence
limiting effects of his symptoms néilly supported Tr.29-32.

1. Inconsistent with Medical Eviden&egarding Physical Impairments

The ALJ found that Plaintiff's subjective symptom complanetgardinghis
physicalimpairmentsvere not supported by the medical evidence. Tr.A0.
ALJ may not discredit a claimant’s pain testimony and deny benefits solely
because the degree of pain alleged is not supported by objective meidieatey
Rollins v. Masanari 261 F.3d 853, 856 (9th Cir. 200Binnell v. Sullivan947
F.2d 341, 34617 (9th Cir. 1991)Fair, 885 F.2d a601. Medical evidence is a
relevant factor, however, in determining the severity of a claimpatisand its
disabling effects.Rollins 261 F.3d at 857; 20 C.F.R. § 416.929(c)(2). Minimjg
objective evidence isfactor thatmay be relied upon in discrediting a claimant
testimony, although it may not be the only factBurchv. Barnhart 400 F.3d
676, 680(9th Cir. 2005)

Rearding physical impairment®Jaintiff alleged that his knee pain and |
conditions caused significant pain and severely limited his ability bio avel
stand. The ALJ found thak-rays of Plaintiff's knees showed mostly mitl
moderateesults whichwould not physically limit or cause the pain to the extg

complained of by Plaintiff SeeTr. 380 (January 27, 2012ray finding mild
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osteoarthritis of the bilateral knees, somewhat prominent enthdésapferiority
of the right patella, and moderad@ed blateral joint effusions); Tr. 460 (March

17, 2014 xray showing no acute facture or malignment but a small suprapat

effusion with treatment being ice and a knee immobilizé&r. 707 (September 22,

2015 xray of the right knee showing mild medial and moderate patellofemoral

joint degenerative spurring)r. 708 (September 22, 2015ay of the left knee
showing a moderate spurring along the margin of the left patella, mininraihsy
along the quadriceps tendon, and no evidence of joint effosifurther
degenerative spurringith the joint spaces preservadd conditiorunchanged
sinceMarch 10, 2015).To the extent the evidence could be interpreted differg
it is the role of the ALJ to resolve conflicts and ambiguity in the exeée
Morgan 169 F.3d at 59800. Where evidence is subject to more than one ra
interpretation, the ALJ’s conclusion will be upheBurch 400 F.3cat679. Here
the ALJ properly weighed the evidence and determined-thg %ndings and
doctors readings of them did not support Plaintiff's subjective symptom
complaints. SeeHill, 698 F.3d at 115@ecognizing that courts will not disturb
ALJ findings supported by substantial evidence)

The ALJ also found that Plaintiff's physical examinatidig not
substantiate Plaintiff's testimony about his fegn and othesymptoms.A

determination that a claimant’s complaints are “inconsisté&htalinical
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observations” can satisfy the clear and convincing requirenfedennitter v.
Comm’r of Soc. Sec. Admii66 F.3d 1294, 1297 (9th Cir. 1998ee, e.g.Tr.
369 (“normal gait’on October 14, 2031Tr. 376 (normal gait on November 18
2011) Tr. 305 (On April 3, 2012, Plaintiff complaed of bilateral knee pain, eve
whenactivefor prolongedperiods of time; paiimproved with Naproxen; and
treated withice at nght andphysical therapy)Tr. 513 On Januay 16, 2014,
Plaintiff complainedf pain in legs @anight, which is relieved by walkinggait
normal) Tr. 440 (On Februg 20, 2014, Plaintiff complaineof pain in his legs
but observedjait is normalvith full range of motion in both kes); Tr. 551 (On
December 6, 2014, Plaintiff complaithof sudden buckling at the right knee;
however, only small amount of edema observed overghéknee, ando
crepitus or patellar tenderness and the ligamaats strong) The ALJ reasonab
concluded that the physical examinasiolid not corroborate Plaintiff's subjectiy
symptom reportsSeeTommasetti533 F.3dcat 1038 (“[W]hen the evidence is
susceptible to more than one rational interpretation” the courhatilieverse the
ALJ’s decision.).

2. Inconsistent with Medical Evidence Regarding Mental Impairments

Similarly, the ALJ conclded that the medical evidence diot support the
severity of the mental impairments alleged by Plainiifiie ALJ determined the

record supports Plaintiff's claim that he thepression, anxiety, amdemory
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Issues but thahese conditions do not impair himgoch degrethat he is unale
to perform simple, routine tasks and follow short, simple instructidns32.
Here, the record contains a combination of positive and negativeatliindings
and diagnostic imaging results regarding Plaintifépission and memory loss.
Tr. 311 (normal moodgt Tr. 369(appropriate affect)Tr. 376(appropriate affeg;
Tr. 422-29 (opining that Plaintiff showed severe overall memory deficitfl in a
areas and that his memory abilities will likely continue to declife)44041
(noting that he is oriented to time, place, person, and situation, ansimgses
depression, anxiety, and memory los$). 461(Plaintiff is alert and oriented to
person, place, artime, with appropriate moodational thought process, normal
perceptionsand ability to understand discharge instructipiis. 637 (Plaintiff is
orientated to time, place, person, and situation, with appropriaid amal affect;)
Tr. 692 699(testing suggests mild Alzheimer’s diseaddpwever, the Court may
not reverse the ALJ’s decision based on Plaintiff's disagreement wikLtlie
interpretation of the recordSeeTommasetti533 F.3cat 1038(“[W]hen the
evidence is susceptible to more than one rational interpretationdthmewill not
reverse the ALJ’s decision)t is the ALJ’s responsibility to resolve conflicts in
the medical evidenceAndrewsv. Shalala53 F.3d 10351039(9th Cir. 1995)
The ALJ’s interpretation of the recerehat the recordloes not support Plaintiffls

subjectve complaints regarding his mental limitatienis reasonable.
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3. Plaintiff’'s Efforts to SeekVork

The ALJ commented upon Plaintiff's efforts to look for work in 2@bd
2012 Tr. 31 Plainiff's efforts to seek employment since the alleged disabili
onset date may be considered by the ALJ when evaluating Plaintiff's sympt
complaints Bray, 554 F.3d at 1227This was a proper factor for the ALJ to
consider when discounting Plaintiff's sympt@omplaints

4. Dalily Activities

Next, he ALJ found Plaintiff's daily activities were inconsistent with the

level of impairment Plaintiff alleged. TrO331. A claimant’s reported daily
activities can form the basis for discountinglaimant’ssymptom complaintg
they consist of activities that contradict the claimant’s “other testimoniy'tloose
activities are transferable to a work settiri@yn, 495 F.3dat 639;see also Fair
885 F.2dat 603 (fecognizing thatlaily activities may be grunds fordiscounting 4
plaintiff's symptom complaint&f a claimant is able to spend a substantial par
his day engaged in pursuits involving the performance of physical dusdiat
are transferable to a work setting”). “While a claimant need ege:tate in a dar
room in order to be eligible for benefits, the ALJ may discredit a claimant’'s
testimony when the claimant reports participation in everyday &esivhdicating

capacities that are transferable to a work setting” or when activinegddict
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claims of a totally debilitating impairmentMolina, 674 F.3d at 11123 (interna
guotation marks and citations omitted).

Here, the ALJ noted that Plaintiff cared for his mother betw@éi 2and
2015. The ability to care footherswithout help has been considered an activii
that may undermine claims of totally disabling paiollins,261 F.3d at 857.
However,if the care activities are to serve as a basis for the ALJ to discredit
Plaintiff's symptom claims, the record mudeéntify the naturescope, and
durationof the carenvolved and this carmust be “hands on” rather tharione-
off” careactivity. Trevizov. Berryhill, 871 F.3d 664, 6736 (9th Cir. 2017).
Here, Plaintiff cared for hizheelchairboundmother on a dily basisuntil he
began caring for his daughter in 201K 57 (testifying that Plaintiff cared for h
mother) Tr. 397 (noting that Plaintiff provides d#&y-day care for mother)r.
422 (identifying that Plaintiff cares for his elderly mother who iswhaelchair
and has dementia); Tr. 626 (noting that Plaintiff will move i apartment with
his minor daughter in March 2015). When providing daily care for hisenoth

Plaintiff cooked, performed light housekeeping, did the laundry, and helped
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mom to her bed and the bathrooiir. 23542, 424, 534 The ALJ properly founc
that Plaintiff's daily activities did not support his subjective symptom cantpla

The ALJ provided clear and convincing reasons for rejecting Plaintiff's
statements concerning the intensity, persistence, and limiting effects of his
symptoms.

C. Step Five: Identified Available Jobs

Plaintiff contends the ALJ erroneously reliedtbevocational expert’s
identified availablejobs because the presented hypothetical failed to account
Plaintiff’'s physical and mental limitation&CF No. 18 at 1920. This argument
based entirely on the assumption that the ALJ erred in considdrengnedical
opinion evidence, the other source evidence, and Plaintiff's sympé&mmscl For
the reasons discussed in this decision, the ALJ’s consideration of the weor
legally sufficient and supported by substantial evidence. The ALJ didmot er
assessing the residential functiongdaeity and finding PlaintifEapable of
performing work existing in the nationetonomybefore December 25, 2015.

CONCLUSION

Having reviewed the record and the ALJ’s findings, this Court conclud
ALJ’s decision is supporteby substantial evidence anéd ofharmfullegalerror.
Accordingly,IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF No, IEDENIED.
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2. Defendant’s Motioor Summary Judgment, ECF No.,19GRANTED.
3.JUDGMENT is to be entereth favor of Defendant
The District Court Executive is directed to file this Order, provideasoim
counsel, an€CLOSE THE FILE .
DATED September 19, 2018
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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