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FILED IN THE
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EASTERN DISTRICT OF WASHINGTON

Jul 02, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ALLAN M., No. 4:17-CV-05147-JTR
Plaintiff, ORDER GRANTING PLAINTIFFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 14, 16 AttorneyD. James Treeepresentallan M. (Plaintiff); Special
Assistant United States Attorn&ichael SinclairHowardrepresents the
Commissioner of Social Security (Defendanthe parties have consented to
proceed before a magistrate juddeCF No.7. After reviewing the administrative
record and the briefs filed by the parties, the CRIRANTS, in part, Plaintiff's
Motion for Summary JudgmerDENIES Defendaris Motion for Summary
Judgment; anREMANDS the matter to the Commissioner for additional
proceedings pursuant to 42 U.S§2105(g).

JURISDICTION

Plaintiff filed applicatiors for Supplementabecurity Income (SSBnd
Disability Insurance Benefit®IB) on May 20, 2013 and March 12, 2013
respectively Tr. 81-82, alleging disability sinc®ecember 31, 2011r. 158, 165
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due toback problems, testicular problems, a crushed chest, and mbs4&s6.
The applicatios weredenied initially and upon reconsideratiofr. 12427, 129
31! Administrative Law Judge (ALJ) Larry Kennetigldahearing onjuly 15,
2015and heard testimony from Plaintdhd vocational expe@aniel McKinny.
Tr. 41-80. Plaintiff was unrepresented at the heariiig. 4449, 155 The ALJ
iIssuedan unfavorable decision @kpril 18, 2016 Tr. 23-35. The Appeals
Council denied review on July 26, 2017r. 1-6. The ALJ’'s April 18, 2016
decisionbecame the final decision of the Commissioner, which is appealable to
district court pursuant to 42 U.S.G8 805(g) 1383(c) Plaintiff filed this action
for judicial review orMarch 28, 2017 ECF Na. 1, 4.
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@dey are only briefly summarized
here

Plaintiff was45years old at the alleged date of onskt 158 He attended
special education class in school ancompletel the eleventh grade in 1984r.

The record contains a denial of b&BlandDIB claims following the
initial application Tr. 12427. However, theecord only contains a denial of the
SSI request for reconsideratiomr. 12931. The ALJ’s decision addresses the
DIB application, stating that it too was denggdeconsiderationTr. 23 Without
the DIB reconsideration deniia the recordit is unclear if the ALJ had
jurisdiction under 20 C.F.R8 404.9300 consider the DIB claimPlaintiff fails
the challenge the ALJ’s jurisdictioECF No.14. This Court will consider the
claim as if the ALJ did have jurisdiction to consider the Di@m. However,
upon remand, the ALJ will supplement the record with the reconsideration deni
of the DIB claim, or if no denial has occurred, he will referB claim back to
the appropriate State agertoymake a reconsideration determination.
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187. Hisreportedwork history includes the jolasf roofer and painterld.
Plaintiff reportedhathe stopped working obecember 31, 201due tohis
conditions Tr. 186
STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésxdrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995)The Court reviews the ALJ’'s determinations of law de novq
deferringto a reasonable interpretation of the statuMsNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderahned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequatesupport a conclusionRichardson v. Peralggl02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tacketf 180 F.3d at 1097If substantiakvidence supports the administrative
findings, or if conflicting evidence supports a finding of either disability or non
disability, the ALJ’s determination is conclusivBprague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decisicupported bgubstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabl2d C.F.R. 88 404.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14@2 (1987) In steps one
through four the burden of proof rests uptire claimant to establish a prima facie
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case of entitlement to disability benefitBackett 180 F.3d at 10989. This
burden is met ondhe claimant establisgsthat physical or mental impairments
prevent hinfrom engaging irhis previous occupations20 C.F.R. 88
404.1520(a)(4), 416.920(a)(4If theclaimant cannot dhbis past relevant work,

the ALJ proceeds to step five, and the burden shifts to the Commissioner to show

that (1) the claimant can make an adjustment to other work, and (2) specific jol
which the claimant can perforexist in the national economyBatson v. Comm’r
of Soc.Sec. Admin.359 F.3d 1190, 11934 (9th Cir.2004) If theclaimant
cannot make an adjustment to other work in the national economy, a finding of
“disabled” is made 20 C.F.R. 88 404.1520(a)(%)(416.920(a)(4)M).
ADMINISTRATIVE DECISION

On April 18, 2016 the ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity sinceDecember 31, 2011he alleged date of onsetr. 25.

At step two, the ALJ determined Plaintiff had the following severe
impairments:lumbar spine degeneratidesc disease; mood disorder vs.

depressive disorder; learning disorder; anxiety disorder; personality disorder; and

substance abuse disorddir. 25.

At step three, the ALJ found Plaintdfd not have an impairment or
conbination of impairments thametor medicallyequaledhe severity obne of
the listed impairmentsTr. 27.

At step four, he ALJ assessdelaintiff's residual function capaciignd
determined heould perform a full range dight work with the following

limitations:

The claimant can occasionally balance, stoop, kneel, and cradeh
cannot climb or crawl The claimant can perform simple, routine tasks
and follow short, simple instructionsThe claimant can do work that
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needs little or no judgment and can perform singpiges that can be
learned on the job in a short period

Tr. 29. The ALJ identified Plaintiff's past relevant woasconstruction worker |
and rooferand oncluded tat Plaintiff wasnot able to perfornthis past relevant
work. Tr. 34.

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience angksidual functional capacityhere were other jobs that exist
in significant numbers in the national economy Plaintiff could perfafm34-35.
The ALJ made this determination using the Med\éatational Rule 202.18Id.

The ALJconcluded Plaintiff was not under a disability within the meaning of the
Social Security Act at any time frobecember 31, 201throughthe date of the
ALJ’s decsion Tr. 35

ISSUES

The question presented is whether substantial evidence supports the AL
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (1) failing to properly weigh the
opinion evidence(2) failing to make a proper step two determination, (3) failing 1
develop the record, and (4) failing to properly address Plaintiff's symptom
statements.

DISCUSSION
1.  Opinion Evidence

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opiniors expressed byaelm Moon, Ph.D., Jan Kouzes, Ed.D., Jason Roberts,
ARNP, and Candice Webb, M.S., M.H.ECF No. 14 ai0-18.

In weighing medical source opinions, the ALJ should distinguishemst
three different types of physicians: (1) treating physicians, who actually treat th
claimant; (2) examining physicians, who examine but do not treat the claimant;
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and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester vChater, 81 F.3d 821, 830 (9th Cir. 1995)he ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician Orn v. Astrue495 F.3d 625, 631 (9th Cir. 200d)ikewise, the ALJ
should give more weight to the opinion of an examining physician than to the
opinion of a nonexamining physiciaid.

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v.Sullivan 923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 50@®th Cir. 1983) Likewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
the opinion only for “clear and convincing” reasons, and when an examining
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” to reject the opini@ster 81 F.3d
at 83031.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating Is interpretation thereof, and making findingdagallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989 he ALJ is required to do more than offées h
conclusions, he “must set forfis interpretations and explain why thegther
than the doctors’, are correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir.
1988).

When addressing opinions from medical providers, who are not consider
acceptable medical sourcesg20 C.F.R. 88 404.12(a) 416.902(a) (defining
acceptable medical sourcetf)e ALJ can only reject their opinions by providing
reasons germane to each provid@hanim v. Colvin763 F.3d 1154, 1161 (9th
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Cir. 2014); se alsa20 C.F.R. 88 404.1527(f), 416.927(f) (requiring an ALJ to
address opiniongdm nonracceptable medical sources).

A. Taedm Moon, Ph.D.

Dr. Moon examined Plaintiff for the Washington Department of Social ant
Health Services (DSHS) on threeparat@ccasions In thefirst, dated August,
2012, Dr. Moon diagnosed Plaintiff withajor depressive disorder recurrent with
psychotic features, rule out bipolar disorder, anxiety disorder, cannabis abuse,
learning disorder not otherwise specified by history, and personality disdnder
257. Dr. Moon opined that Plaintiff had a markigditation in six basic work
activities and moderate limitationsfiour additional basic work activitiesTr. 258
The ALJ gave this opiniolittle to no weight because it was inconsistent \iith
Moon’s examination and it was inconsistent with the two subsequent evaluatior|
Dr. Moon performed at the request of DSHS. 32-33. As a psychologist, Dr.
Moon is an acceptable medical source. 20 C.F.R. 88 404.1502(a)(7),
416.905(a)(7).

The ALJ’s first reason for rejecting the opinion, that it was inconsistent wi
Dr. Moon’s examination, is not supported by substantial evideflse ALJ stated
that “the examination found only deficits in fund of knowledge.” Tr. 32
However, the examination showed that Plaintiff appeared unkempt, his speech
rambling, his mood was anxious/fearful, his affect was anxious, and his fund of
knowledge was not within normal limit§r. 25960. While Plaintiff's orientation
was found to be within normal limits, Dr. Moon stated ®laintiff “[d]idn’t know
the 8" month was called August.” Tr. 26@dditionally, his concentration was
found to be within normal limits, yet he could not spell world backwards and he
forgot the second step of his three step instruction26Q Therefore, while Dr.
Moon’s findings were within normal limits, it does not mean Plaintiff's
examination was free of ertomhis does not support the ALJ’s finding that the
only deficits were in fund of knowledge.
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The ALJ’s second reason for rejecting the opinion, that it was inconsister
with the two subsequent opinions from Dr. Moomas specific and legitimate

Inconsistency with the majority of objective evidence, including other opinions, |i

a specific and legitimate reason for rejectnghysician’s opinionBatson 359
F.3d at 195 However, here, the ALJ erred in his treatment of Dr. Moon’s two
subsequent opiniorend hispractice ofassigning &moderate limitatioha
meaning equivalent ttno limitation?” See infra Therefore, the ALJ is to
readdress Dr. Moon’s August 1, 2012 opinion when he readdi@ssMoon’s
other opinions upon remand.

Dr. Moon completed a second evaluation for DSHS on1l&yI2013 Tr.
307-11. Dr. Moondiagnosed Plaintiff with learning disorder not otherwise
specified by history and a rule aliagnosisof mood disorder not otherwise
specified Tr. 308 Dr. Moonstated that[t]here is an element of grandiosity and
impulsivity in his presentation.” Tr. 30Dr. Moonopined that Plaintiff had a
marked limitation in the ability to be aware of normal hazards and take appropf
precations and a moderate limitation in an additioel@ven basic work activities
including in areas of persistence and social functianirrg3092 The ALJ gave
the opinion some weight statint T]his assessment is more consistent with the
claimant’s treatment records and his performance during mental status
examination, which shows that his concentration, memory, and social functioni
are generally intact, with some difficulties with labile affect and tearful
presentatiord’ Tr. 33.

Plaintiff challenges the ALJ’s treatment of this opinion by asserting that h
failed to account for the opined limitations in Plaintiff's residual functional
capacity determinatiQrarguingthat even moderate limitation in the arepsed
would result in an inability to sustain competitive employmé&t€F No. 14 afi4-
16. Plaintiff refers toSocial Security RulingS.S.R) 85-15 in hisargument,
asserting that a reliance on the ruling would lead to a finding of disaloledt 14

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 8

late

ng

e




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

However, the Ninth Circuit has found that S.S.R185does not apply to cases in
which both exertional and nonexertional impairments are at.is%oleerts v.
Shalalg 66 F.3d 179, 183 (9th Cir. 1995%ince Plaintiff'salleged impairments
include exetional impairmentssuchasback pain, $5.R. 8515 does not apply.

Despite Plaintiff's mislaid reliance on S.S.R-H5 he accurately points out
that the ALJ's residual functional capacity determination fadextcount for the
moderate limitations supplied in the July 15, 2013 opinion, effectively rejecting
portion of the opinion without explanatioithe residual functional capacity
assessment “must always consider and address medical source opirtioas
[residual functional capacity] assessment conflicts with an opinion from a medi
source, the adjudicator must explain why the opinion was not adopted.” S.S.R
8p. Here, Dr. Moon opined moderate limitations, defined as “significant limits o
the ability to perform one or more basic work activity,” in the abilities to perform
activities within a schedule, maintaigular attendance, and penctualwithin
customary tolerances withospecifiedlimitations, to communicate and perform
effectively in a work setting, to complete a normal work day and workweek
without interruptions from psychologically based symptcang] to maintain
appropriate behavior in a work settingr. 309 These limitations are absent from
the ALJ’s residual functional capacity determinatidm. 29. Defendat argues
that these limitations were addressed inAhé’s decision and the residual
functional capacity determinatioapresentshe ALJ’s translation of medical
opinions into a residual functional capacity assessne@F No 16 at 89.
Defendant igffectively asserting that a “moderate limitation” is synonymous wit
“no limitation.”

Despite Defendatst argument, the Court finds that the ALJ’s translabbn
Dr. Moon’s opined “moderate limitatiortd “no limitatiord’ not supported in the
record Theform included the option of “None or Mild.” Tr. 309 herefore, had
Dr. Moon found a lack of limitation resulting from Plaintiff's mental impairments
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the psychologistvould have checked the “None or Mild” box, not the “Moderate’
box. As such, the limitations were rejected without comment by the ALJ, which
an error Therefore, this case is remanded for the ALJ to properly address Dr.
Moon’s July 15, 2013 opinion.

Dr. Moon completed a third evaluation for DSHSJoume 9, 2015Tr. 631
36. Dr. Moondiagnosed Plaintiff with an unspecified depressive disorder and
specific learning disorder with impairments in reading, writing expression, and
mathematics by historyTr. 633 When discussing the depression diagnosis, Dr.
Moon stated that the “deggsion appears to be in a state of partial remission with
antidepressant medicatiorle continues to have problems with sleeping,
maintaining focus and making deaisisic] which would interfere with his ability
to work reliably.” Id. Dr. Moon opined that Plaintiff had moderate limitations in
twelve out of the thirteen basic work activities addressed on the forn3334.
The psychologistated the overall severity based on the combined impact of all
diagnosed mental impairments to be moderdte634 A moderate limitabn
“means there are significant limits on the ability to perform one or more basic
work activity.” Tr. 633 The ALJgave the opinion some weight, finding it

“consistent with the mental status examination that was within normal limits.” T

33. Howeverthe ALJ did “not adopt his finding that the claimant’s symptoms
‘would interfere with his ability to work reliably,” as this is inconsistent with
moderate functional limitations and tblaimant’sperformance during mental
staus examination.”ld.

Again, the ALJ’s determination thatoderate limitatiorisequates téno
limitations” is not supported by substantial eviden8ee supraThe form Dr.
Moon completed included a rating of “None to Mild.” Tr. 63BDr. Moon was
of the opinion that Plaintiff’'s impairments did not interfere with his ability to wor
the psychologistvould have indicated so by checking the box “None to Mild,” an
not “Moderate.” As such, the case is remanded for the ALJ to further address
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Moon’s June 201%pinion.

B. Jan Kouzes, Ed.D.

On January 23, 2012, Dr. Kouze completed an evaluation of Plaintiff at th
request of DSHSTr. 30306. Shediagnosed Plaintiff with panic disorder without
agoraphobia, major depressive disorder, and cannabis. abus®3 When asked
what Plaintiff was capable of doing despite his mental health impairments, Dr.
Kouzes asked Plaintiff three questions and quoted his respoiise805 The
ALJ gave Dr. Kouzes’ mental evaluation little weighta@ease he did not provide a
residual functional capacity statement, but “instead merelgtrggthe claimant’s
reports regarding his activities.” Tr. 33.

The ALJ’s conclusion, that Dr. Kouzes failed to provide a residual
functional capacity assessment, is supported by the reBPordkouzes asked three
questions: “How do you like to spend your spare timé&®hat are your
hobbies?’and “What can you still do?” Tr. 30%1e then quoted Plaintiff's
responses: ‘I like to watch tv, | think and I tinkefI’like to make little gadgets
or toys.”, and “l don’t do much | take care of myselfl watch tv, | like to go to
the casino | try to do odd jobs to make a little moneywatch tv | like to
tinker.” Id. This is not a residual functional capacity assessntdotvever, this
does not negate the observations Dr. Kouzes made in his Mental StatusTExam
305-06. Therefore, upon remand the ALJ will still consider Dr. Kouzes’
observationshroughout the five step sequential evaluation

C. Ja=n Roberts, ARNP

Nurse Roberts was Plaintiff's treating provider beginning in July 2014
557. On June 2, 201MurseRoberts completed a Physical Functional Evaluatior
form for DSHS Tr. 62230. He stated that Plaintiff diagnoses were back pain,
lipoma, psychosis, depression, and erectile dysfunclion623 He stated that
Plaintiff’'s back pain resulted in mild limitations in sitting, standing, walking
lifting, carrying, handling, pushing, pulling, reaching, stooping, andctiiag. Id.
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He stated that Plaintiff's psychosis resulted imarkedto severélimitation in
communicating Id. He opined that Plaintiff could perform light work in a regular
predictable manner and that the limitation was “lifelong” withikable medical
treatment Tr. 624 The ALJaddressed Mr. Roberts’ opinion as follows:

Some weight is given to the June 3CGdvaluation by Jason Roberts,
A.R.N.P. (Ex. 21F).Mr. Roberts opined that the claimant can perform
light work, citing examination findings mild lumbar spine range of
motion limitations but intact strength, reflexes, and sensory
functioning This functional assessment is consistent with the record
as whole and his clinical observationg/hile Mr. Roberts is not an
accepable medical source, | note that he has treated the claimant, and
his opinions are supported by objective finding$e opined that the
claimants physical conditions cause mild to no limitations.

Tr. 32 Here, the ALJ failed toddress Nurse Robertsasémentegarding
Plaintiff’'s diagnosis of psychosisAdditionally, the residual functional capacity
determination fails to address any deficits in Plaintiff's ability to communicate
29. Therefore, the ALJ rejected this portion of Nurse Robertsiiop without
comment.

This is error under S.S.R6-8p. (The residual functional capacity
assessment “must always consider and address medical source ogirtioas
[residual functional capacity] assessment conflicts with an opinion from a medi
souce, the adjudicator must explain why the opinion was not adojptatttiile
Nurse Roberts’ opinion does not qualify as a medical source opinion because |
not an acceptable medical source, 20 C.F.R. 88 404.1527(a), 416.9874))’'s
failure to addess the opined limitations in Plaintiff's ability to communiczie to

2A marked limitation is defined as a “[v]ery significant interference with the
ability to perform one or more basic weridated activities.” Tr. 623.

3A severe limitation is defined as anrifability to perform one or more
basic workrelated activities.”Tr. 623.
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his psychosis was an errofhis was Plaintiff’'s most limiting impairment
according to Nurse Robert3r. 623 During the physical examination, the only
abnormal observation by Nurse Roberts was regarding Plaintiff’'s psychologica
state Tr. 629 Nurse Roberts stated that Plaintiff appeared anxaodshahe
had an inappropriate mood and affect described as expansive, flight of ideas,
forgetful, and grandiosityld. As such, the ALJ will readdress Nurse Roberts’
opinion regarding Plaintiff's ability to communicate upon remand.

D. Candice Webb, M.S., M.H.P

Ms. Webb completed an evaluation for DSHSJane 6, 2012Tr. 26770.
She listed his diagnoses as major depressive disorder, anxiety disorder, canna

abuse, borderline personality traits, and rule out borderline personality disorder

Tr. 267. When asked about the effect of Plaintiff's symptoms on his ability to
work, Ms. Webb stated the following, including quotes from Plaintiff:

“Can’'t remember what | was supposed to do and can't stay focused”
Feels that his depression turns to anger at work because he can't stand
‘stupid people’ Will stress out easilyHis depression makes it difficult

to stay on task and concentrate on the task at Hdadas difficulties
understanding simple questions asked of him or filling out any type of
guestionnaire or handout He would not be able to read
policies/procedures of the company he works ke is unable to write
conmplete sentences or spell words correctie would not be able to
keep a job that required any writing, use of a computer, math skills, etc
Having delusional thinking that he is a psychic and that he has an
‘influence’ on the people he is around may aimnghis relationships with
co-workers and customers.

Tr. 26869. When asked about his residual capacity, Ms. Webb quoted Plaintiff
stating “It seems like I've been too busy with appointments to do things that |
enjoy doing.” Tr269 The ALJ gave the evaluation little weight because Ms.
Webb did not provide a residual functional capacity assessment, but simply qu
Plaintiff's statements and because it was inconsistent with the more recent
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evidence and opinions showing improvement in Plaintiff's condition and partial
remission of the depressiofir. 33.

Considering this case is being remanded for the ALJ to address other
opinions concernin@laintiff's mental health impairments and their resulting
limitations, the ALJ is instructed to readdress Ms. Webb’s DSHS evaluation.

2. Step Two

Plaintiff challenges the ALJ’s step two determination arguing that he erre
by failing to find hispsychosis a severe impairme®CF No. 14 at 4.0.

The steptwo analysis is “a de minimis screening device used to dispose ¢
groundless claims¥Webb v. Barnhard33 F.3d 683, 687 (9th Cir. 200%n
impairment is “not severe” if it does not “significantly limit” the ability to conduct
“pbasic work activities.” 20 C.F.R. 88 404.1522(a), 416.922Ba)sic work
activities are “abilities and aptitudes necessary to do most jobs.” 20 C.F.R. §
416.922(b) “An impairment or combination of impairments can be found not
severe only if the evidence establishes a slight abnormality that has no more th
minimal effect on an individual’s ability to work.Smolernv. Chater 80 F.3d
1273,1290(9th Cir. 1996)internal quotation marks omitted).

The ALJ found Plaintiff’'s psychosis to be a nonsevere impairmentngndi
that Plaintiff's“psychotic symptoms are transient in nature and do not consister
cause more than minimal functional limitations.” Tr. Z8aintiff argues that if
Nurse Roberts’ opinion regarding the functional effect to these limitatrens
properly credited, psychosis would be a severe impaitnti@F No. 14 afl0-11.
Considering the ALJ has been instructed to readdress Nurse Roberts’ opinion
remand, the ALJ will further address Plaintiff's step two impairments.

3. Develop the Record

Paintiff argues that the ALJ erred by not obtaining intellectual testing
results ECF No. 14 at &/.

“In Social Security cases the ALJ has a special duty to fully and fairly
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develop the record and to assure that the claimant’s interests are considered.”
Smolen80 F.3d at 1288&(ting Brown v. Heckler713 F.2d 441, 443 (9th Cir.
1983) This duty is heightened when a claimant is unrepresented during the
administrative phase of his casgee Widmark v. Barnhad54 F.3d 1063, 1068
69 (9th Cir. 2006) (where claimant is unrepresented “it is incumbent upon the A
to scrupulously and conscientiously probe into, inquire of, and explore all the
relevant facts,” as well as remain “especially diligent in ensuring that favorable
well as unfavorable facts awtcumstances are elicited”)pnapetyan v. Halter
242 F.3d 1144, 1150 (9th Cir. 2001) (ALJ has duty “to fully and fairly develop tf
record and to assure that the claimant’s rights are considered,” and “must be
especially diligent in exploring for athe relevant facts” when claimant is not
represented)

Despite the ALJ’s duty to develop the record, it remains the claimant’s
burden to prove that he is disahlet? U.S.C. § 423(d)(5)(A); 20 C.F.R. 88
404.1512(a), 416.912(ayAn ALJ’s duty to develop the record . . . is triggered

\LJ

as

—

e

only when there is ambiguous evidence or when the record is inadequate to allow

for proper evaluation of the evidenceMlayes v. MassanarR76 F.3d 453, 4580
(9th Cir. 2001)Webh 433 F.3cat 687(“The ALJ’s duty to supplement a

claimant’s record is triggered by ambiguous evidence, the ALJ’s own finding thiat

the record is inadequate[,] or the ALJ’s reliance on an expert’s conclusion that
evidence is ambiguous.”An ALJ may fulfill his duty to develop the record by
continuing the hearing, or keeping the record open after the hearing to allow
supplementation of the recor&molen80 F.3d at 1288.

Here, Plaintiff was unrepresented at the hearing and Weseediagnoses in
the record ofearning disabilitiedasedon Plaintiff's reported historyTr. 308
633 The ALJ found a learning disorder as a severe impairment at sted two
25. There is no intellectual testing in the record to support a finding of a learnin
disorder Considering the case is being remad for the ALJ to further address
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Plaintiff’'s mental health impairments and their resulting limitations, the ALJ is t¢
send Plaintiff for a consultative examination that includes intellectual testing an
call a psychological expert to testifyraimnand poceedingsinless sufficient
evidence and opinions supplementing the record on this issue are otherwise el
in evidence

4. Plaintiff's Symptom Statements

Plaintiff contests the ALS determination that Bisymptom statements were
not entirely consistent with the evidendeCF No. 14 at 121.

It is generally the province of the ALJ to make determinatregarding the
credibility of a claimant’s symptom statemenfndrews 53 F.3d at 1039, but the
ALJ’s findings must be supported by specific cogent reastanshad v. Sullivan
903 F.2d 1229, 1231 (9th Cir. 199 bsent affirmative evidence of malingering,
the ALJ’s reasons for rejecting the claimant’s testimony mussibecific, clear
and convincing.”Smolen 80 F.3dat 1281;Lester 81 F.3dat 834 “General
findings are insufficient: rather the ALJ must identify what testimony is not
credible and what evidence undermines the claimant’'s complaimtstéer 81
F.3d & 834.

The evaluation of a claimant’s symptom statements and their resulting
limitations relies, in part, on the assessment of the medical evid€ee20
C.F.R. 88 404.1529(c), 416.929(c); S.S.R3p6 Therefore, in light of the case
being remanded for the ALJ to readdress the medical source opinions in the fil
new assessment of Plaintiff's subjective symptom statements will be necessary

REMEDY

The decision whether to remand for further proceedings or reverse and
awardbenefits is within the discretion of the district couvtcAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%n immediate award of benefits is appropriate
where “no useful purpose would be served by further administrative proceeding
or where theecord has been thoroughly developadainey v. Secretary of Health
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& Human Servs.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause
by remand would be “unduly burdensomé&gtrry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990) see also Garrison v. Colvjiy59 F.3d 995, 1021 (9th Cir. 2014)
(noting that a district court may abuse its discretion not to remand for benefits
when all of these conditions are methis policy is based on the “need to
expedite disability claims.’'Varney 859 F.2 at 1401 But where there are
outstanding issues that must be resolved before a determination can be made,
Is not clear from the record that the ALJ would be required to find a claimant
disabled if all the evidence were properly evaluated, rensaajppropriate See
Benecke v. Barnhar879 F.3d 587, 5986 (9th Cir. 2004)Harman v. Apfel211
F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluataarther
proceedings are necessary for the Ad.determination if he has jurisdiction to
decide the DIB claimto properly address the opinion evidence, to make a new
step two determination, to send Plaintiff for a consultative examination includin
intellectual testing, antb determinghe supportability of Plaintiff's symptom
statementsThe ALJ will also need to supplement the reaeitth any outstanding
evidence and call a psychological and vocational expert téytastiemand
proceedings.

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefCF No. 16, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 14, is
GRANTED, in part, and the matter BEMANDED to the Commissioner for
additional proceedings consistent with this Order

3.  Application for attorney fees may be filed by separate motion.

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 17

and it

to



© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff

and the file shall bELOSED.

IT IS SO ORDERED.
DATED July 2, 2018
JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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