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pmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Sep 05, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

BECKY R, No. 4:17-CV-05153JTR
Plaintiff, ORDER GRANTINGPLAINTIFF'S
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
Nos. 13, 17 AttorneyD. James Treeepresent8ecky R.(Plaintiff); Special
Assistant United States Attorn&jarthaA. Bodenrepresents the Commissioner of
Social Security (Defendant)lhe parties have consented to proceed before a
magistrate judgeECF No.7. After reviewing the administrative record atie
briefs filed by the parties, the Co@RANTS, in part, Plaintiff’'s Motion for
Summary JudgmenDENIES Defendant Motion for Summary Judgmen&nd
REMANDS the matter to the Commissioner for additional proceedings pursuar
42 U.S.C. § 405(9).
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JURISDICTION

Plaintiff filed anapplicationfor Disability Insurance Benefitsn May 7,
2013 Tr. 203 alleging disability sinceOctober 1, 2004Tr. 193, due tobipolar
disorder, attention deficit hyperactivity disordearcolepsy, arthritis, foot
injury/problem, and back injury/painlr. 206. The applicatiorwasdenied
initially and upon reconsideratiodr. 81-87, 8993. Administrative Law Judge
(ALJ) Mary Gallagher Dilleyheldahearing onJuly 7, 201%andMay 4, 2016
and heard testimony from Plaintiff, medical expert Peter Schosheim, &hd.,
vocational expert, Paul Prachyl, PE.Or. 39-65. At the May 4, 2016 hearing,
Plaintiff amended her onset dateSeptember 1, 201Gor procedural ease.” Tr.
42. The ALJ issuecn unfavorable decision d@ne 27, 2016Tr. 20-33. The
Appeals Council denied review on July 24, 2017. 1-6. The ALJ'sJune 27,
2016decision became the final decision of the Commissioner, which is appeals
to the district court pursunt to 42 U.S.C8 405(g) Plaintiff filed this action for
judicial review onSeptember 27, 201 ECF Na. 1, 4.

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs tfe parties They are only briefly summarized
here

Plaintiff was47 years old at thamendediate of onsetTr. 193 At
application, bereported that sheompleted theleventhgrade in1979 Tr. 207.
She reported her work history as a product demonstatoostco Id. Plaintiff
reportedthatshe stopped workingn 2003 due tdner conditions Id.

The hearing transcript from the July 7, 2015 hearing is absent from the
record.

2The record also shows that a hearing was scheduled for January 7, 2016

137-61, but there is nevidencehis hearing was held.
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Plaintiff maintained ensured status for Disability Insurance Benefits through

September 30, 2010'r. 195 Therefore, she muststablish disability on or before
September 30, 2010 to be eligible for benefits under Title Il of the Social Secur
Act. See20 C.F.R. § 404.315(a)(1).
STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medicd testimony, and resolving ambiguitieAndrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews thé\LJ’'s determinations of law de novo,
deferringto a reasonabliaterpretation of thetatutes McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is such relevant evidence as a reasonable n
might accept as adequate to support a conclusiRichardson v. Peraleg02
U.S. 389, 401 (1971)If the eudence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ
Tackett 180 F.3d at 1097If substantial evidencgupportghe administrative
findings, or if conflicting evidence suppsé finding of either disability or non
disability, the ALJs determination is conclusivé&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987) Nevertheless, a decision supportedshbigstantial
evidence willbe set aside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether person is disabled20 C.F.R. § 404.1520(a9eeBowen
v. Yuckert482 U.S. 137, 14@2 (1987) In steps one through four, the burden of
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proof rests upotheclaimant to establish a prima facie case of entitlement to
disability benefits Tackett 180 F.3d at 10989. This burden is met ondbe
claimantestabliskesthatphysical or mental impairmenprevenherfrom
engaging irherprevious occupations20 C.F.R. § 404.1520(a)(4)f theclaimant
cannot ddherpast relevant work, the ALJ proceeds to step five, and the burden
shifts to the Commissioner to show that (1) the claimant can make an adjustme
other work,and (2) specific jobw/hich theclaimant can perforraxist in the
national economyBatson v. Comm’r of So8ec. Admin.359 F.3d 1190, 11934
(9th Cir.2004) If theclaimant cannot make an adjustment to other work in the
national economy, a finding 6tlisabled is made 20 C.F.R8 404.1520(a)(4¥).
ADMINISTRATIVE DECISION

OnJune 27, 201,@he ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security Act.

At step one, the ALtbund Plaintiff had not engaged in substantial gainful
from September 1, 2010, her amended date of onset, through September 30, 2
her date last insuredrr. 22.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
impairmentghrough the date last insurebkft ankle degenerative joint disease
statuspostsurgery depression; and anxiety disorddir. 22

At step three, the ALJ found Plaintdfd not have an impairment or
conmbination of impairments that met medicallyequaédthe severity obne of
the listed impairmenthrough the date last insuredr. 24.

At step four, he ALJ assessdelaintiff’s residual function capacityrrough
the date last insured

the claimant had the residual functional capacity to lift and carry 20
pounds occasionally and 10 poundgjfrently She could stand and/or
walk for about two hours and sit for six hours in an elghir day with
normal breaks The claimant wadimited to pushing and pulling 20

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 4
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pounds occasionally and 10 pounds frequerfilige coulchever crawl

or climbladders, ropes or scaffolds, but could occasionally climb ramps
and stairs The claimant could never balance on the left foot, but could
frequently balance on theght foot She could frequently kneelThe
claimant could occasionally crouch and sto§he needed to avoid all
exposure to temperature extremes of cold and heat and hazards such as
moving machinery and heightsThe claimant could perform simple,
routine tasks

Tr. 26. The ALJ identified Plaintiff's past relevant woalsdemonstratoand
concluded that Plaintiff wasnot able to perfornthis past relevant workTr. 31.

At step five, the ALJ determined that, considering Plaintiff's age, education,

work experience angksidual functional capacity, and based ontéiséimony of
the vocational expert, there were other jobs that exist in significant numbers in
national economy Plaintiff could perfortimrough the date last insuradcluding
the jobs of dies loader, final assembler, and patcher32. The ALJconcluded

the

Plaintiff was not under a disability within the meaning of the Social Security Act at

any time from September 1, 2QXAroughthe datdast insuredSeptember 30,
201Q Tr. 33
ISSUES
This is a difficult case in which Plaintiff is required to establish disability
almostthree years prior to her filing date to be eligible for benefitse record

provides limited insight into her impairments prior to the September 30, 2010 date

last insired The majority of the evidence appears to address her decision to
donate a kidney to her child ahdrtreatment for acute osteoarthritis in her left
foot.

The arties arguments, addressed further beléyeus onwhat impairments
the evidence estabhal prior to the September 30, 2010 date last insured
However, there appears to be missing records from multiple providers that cou
provide additional insight into Plaintiff's impairments and functional abilities in
September of 2010The record showthat several providers were referring her to
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specialists anthatthese specialists were reporting back to these providers, yet
records from the referring providers are absém2009, Plaintiff’'s primary care
provider wa listed aEmmanuel Edibipko, M.D., Tr. 26162, 265, 272, 490,
along with Darian J. VanGorkum, DPM, Tr. 262526arlier, in 2006, Dr. Cote
was listed as her primary care providdir. 460, 465, 468 Thereis no evidence
from these providers throughout the recofdlditionally, at application, Plaintiff
stated that she had received treatment from Badger Mountain Family Medicine
from 2010 to 2013, Dr. Peacock at Columbia Rheumatology in 2012 to&@d 3,
KGH Physicians Clirc. Tr. 21013. No evidence from thedecationsappear in
the record It does appear that some of these records were requested upon initi
evaluation of the claim, but it is unclear what response the Commissioner rece
Tr. 6869 (showing records were requested from Columbia Rheumatalogyy
Badger Mountain Family Medicine)At the May 4, 2016 hearing, the ALJ referreg
to theJuly 2015 hearing, stating “[t]here are outstanding medical recoddsen
weren't able to proceed.” Tr. 41.

This highlights a separathfficulty in this case: aincompékte record
before this CourtFirst, there is evidence of three separate hearings being
scheduled in this case: (1) July 7, 2015, Tr. 106; (2) January 7, 2016, B1,137
and (3) May 4, 2016, Tr. 162(et, the ALJ states that only the July 7, 2015 and
the May 4, 2016 hearings were helty. 20. More frustrating for the Court, only
the May 4, 2016 hearing transcript is in the recdrd 39-65. Therefore, without
the transcript of the July 7, 2015 hearing, there is no way of knowing what
evidence théLJ had intended to gather.

The questioapresentedby Plaintiff appears to overlook the missing medica
records and the missing hearing transcriptiintiff contends the ALJ erred by (1)
failing to find her bilateral hand arthritis severe at step {@pfailing to properly
weigh the medical opinions of her treating providers, and (3) failing to properly
address her symptoms statemetiswever, the Court finds overcoming the lack
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of evidence and incomplete recoslaanajor challenge in addressintamtiff's
arguments.

DISCUSSION?
1. Step Two

Plaintiff argues that the ALJ erred in failing to fitiee arthritis in both
handsasa severe impairmenECF No. 13 at @.3.

The steptwo analysis is “a de minimis screening device used to dispose d
groundless claims. Webb v. Barnhart433 F.3d 683, 687 (9th Cir. 200%n
impairment is “not severe” if it does not “significantly limit” the ability to conduct
“basic work activities.” 20 C.F.R. § 404.1522(&8asic work activities are
“abilities and aptitudes necessary to do most jobs.” 20 C.F.R. § 404.152%(b)
impairment or combination of impairments can be found not severe only if the
evidence establishes a slight abnormality that has no more than a minimal effe
an individual’s ability to work.”Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir.
1996)(internal quotation marks omitted®\ medically determinable impairment
must be established with objective medical evidencégimant’s statementdone
will not suffice See20 C.F.R. § 40.1521.

The ALJ found that current evidence showed the existence of bilateral ha
arthritis, butthatthe impairment was not medically determinable on or before thg
date last insuredTr. 24. In doing so, the ALJ addresstaeespecific citations to

3In Lucia v. S.E.C.138 S.Ct. 2044 (2018), the Supreme Court recently he
that ALJsof the Securities and Exchange Commission are “Officers of the Unitg
States” and thus subject to the Appointments Clause. To the extent Lucia app
to Social Security ALJs, the parties have forfeited the issue by failing to raise it
their briefing. See Carmickle v. Comm’r of Soc. Sec. AdrbiB3 F.3d 1155, 1161
n.2 (9th Cir. 2008) (the Court will not consider matters on appeal that were not
specifically addressed in an appellant’s opening brief).
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the record: (1) A January 18, 2011 treatment note in which Plaintiff presented
bandages on the fingers of both hands and one hand had a swollen and discol
small finger related to a recent fall, Tr. 5Q4) A March 30, 2011 treatment note
describing Plaintiff as having more arthritic changes in her hands, Trab0{3)
A November 19, 2014 repashowing Plaintiff had arthritis affecting both her
hands and the examination showed moderate swelling of the joints of both han
Tr. 376

The ALJ appears to overloolpatentially alarming rheumatological trifecta
concerning Plaintiff: (1) shiead a history of inflammatiosevere enougto be
treated with prednison&r. 454 (a May 2, 2007 note which she reporteshe had
been diagnosed with “chronic inflammation” and had taken prednisone as
treatment){2) she was suffering from degenerative ostéoiid in at least one of
her peripheral joints prior to the date last insyiléd262(osteoarthritis in the left
foot); and(3) shewas precluded from taking antiflammatorymedication Tr.
44849 (Plaintiff donated a kidney to her son in 2007 and wsisucted taavoid
long term use o&ntirinflammatorymedication) This coupled witHPlaintiff’'s
allegations of arthritis symptoms in her hands prior to her date last insured, Tr.
should have triggered the ALJ’s duty to develop the record and work on gather
themissing treatment notes from her primary care physicapsdiatristand a
rheumatologisfrom 2006 througt2013.

“In Social Security cases the ALJ has a special duty to fully and fairly
develop the record and to assure that the claimant’s interests are considered.”

Smolen80 F.3dat 1288 Despite the ALJ’s duty to develop the record, it remaing

the claimant’s burden to prove tlshie is disabled42 U.S.C. § 423(d)(5)(A); 20
C.F.R. §404.1512(a)’An ALJ’s duty to develop the record . . . is triggered only
when there is ambiguous evidence or when the record is inadequate to allow fq
proper evaluation of the evidenceMayes v. Massanar276 F.3d 453, 4580

(9th Cir. 2001)Webh 433 F.3cat687 (“The ALJ’s duty to supplement a
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claimant’s record is triggered by ambiguous evidence, the ALJ's own finding thiat

the recad is inadequate[,] or the ALJ’s reliance on an expert’'s conclusion that t
evidence is ambiguous.”An ALJ may fulfill her duty to develop the record by
continuing the hearing, or keeping the record open after the hearing to allow
supplementation of threcord. Smolen80 F.3d at 1288.

Here, the record is ambiguous as to the existenagluitisin Plaintiff's
hands prior to the date last insureks discussed above, there is evidence of a
history of inflammation prior to the date last insured emchplaints involving her
hands shortly after the date last insured. Bierfirst diagnosis of hand arthritis
in the recorddated November of 2014ctuallyrefersto a previous diagnosis:
“She has been diagnosed with OA affecting the hands.” Tr. 8d@itionally, the
ALJ was aware of the outstanding evidence as it was referred in tgafsat
Plaintiff provided upon application and referenced in the medical eviddines,
the ALJ’s duty to develothe recordvas triggered There is an argumetitat the
ALJ fulfilled her duty by continuing the July 7, 2015 hearing to allow for
additional evidence to be gathereseelr. 41. However, without the transcript of
the July 7, 2015 hearing, this Court cannot make such a determination.

Defendant arguehat the ALJ’s step two determination was legally
sufficient as she relied on the statements of Dr. Schosheim. ECF No.-87 &t 7
her step two analysis, the ALJ statfrjonsistent with the opinion of Dr.
Schosheim, the undersigned findshand arthritis [was] nga] medically
determinable impairments on or before the date the claimant’s insured status
expired.” Tr. 24 However, a review of Dr. Schosheim’s testimony shows a very
limited consideration of the recardJpon cross examation, he clearly indicated
that he was only considering evidence of Plaintiffipairmentdrom September
1, 2010 to September 30, 201Dr. 4850. When Plaintiff's counsel inquired
about evidence prior to September 1, 2010 he rejected it becauseiefwee the
onset date Tr. 49-50. When asked about evidence in the months following

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 9
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September 30, 2010, he rejected it because it was after the date last ifisured
49. The ALJ’s reliance on the opinion which only took into acca@untonthof
evidence isin sharp contrast with the Ninth Circsiapproach to the treatment of
evidence in establishing the existence of an impairmeaoit to the date last
insured, which has consistendgenthat “repors containing observations made
after the period for disability are relevant to assess the claimant’s disability.”
Smith v. BowerB49 F.2d 1222, 1225 (9th Cir. 1988¢e also Sampson v. Chater
103 F.3d 918, 922 (9th Cir. 199@yirner v. Comm’r of So&ec, 613 F.3d 1217,
122829 (9th Cir. 2010)Tobeler v. Colvin749 F.3d 830, 833 (9th Cir. 2014).

In conclusion, the ALJ’s step two determination finding there was no

evidence that Plaintiff's bilateral hand arthritis was present prior to the date last

insured cannot stand in the face of the absentaaleslridence and the incomplete
record before the CourfTherefore, the case is remanded for the ALJ to properly
and fully develop the record by gathering evidence from the locations listed abt
and supplmenting the administrative record with the transcript from the July 7,
2015 hearing and any evidence establishing that the January 2016 hearing wa
either held or continued.
2. Opinion Evidence

Plaintiff argues the ALJ failed to properly consider and wéhghopiniors
expressed bflaintiff's treatingrheumatologist, Sean LaSalle, M.D., and treating
mental health counselor, Carole Siefken, ARNFCF No.13at13-18.

For all cases filed prior to March 27, 2017, acceptable medical sources
included providersvho had attained a M.D., but not nurse practition@s C.F.R.
8§ 404.1®2(a) In weighing opiniongrom acceptable medical sourgdise ALJ
should distinguish between three different types of physicians: (1) treating
physicians, who actually treat the claimant; (2) examining physicians, who
examine but do not treat the claimant; andn@)examining physicians who
neither treat nor examine the claimahester v. Chater81 F.3d 821, 830 (9th Cir.
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1995) The ALJ should give more weight to the opinmfra treating physician
than to the opinion of an examining physicigrn v. Astrue495 F.3d 625, 631
(9th Cir. 2007) Likewise, the ALJ should give more weight to the opinion of an
examining physician than to the opinion of a nonexamining physitian

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion only for “clear and convincing” reaso
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejecting the opinidarray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)he specific and legitimate standard
can be met by the ALJ setting out a detailed and thorough summary of the fact
and conflicting clinical evidence, stating her interpretation thereof, and making
findings Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)he ALJ is
required to do more than offer her conclusions, she “must set forth [her]
interpretations and explain why they, rather than the doctors’, are correct.”
Embrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

In contrast, an ALJ is only requireddove “germane” reasons to discount
evidence from “other soces,”including the opinions cd nurse practitioner
Dodrill v. Shalalg 12 F.3d 915 (9th Cir. 1993¥olina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)

A. Sean LaSalle, M.D.

Dr. La Salle, a rheumatologist, began tiregaPlaintiff in January 02015
Tr. 304 On April 3, 2015, he completed a Medi Report form opining, among
other limitations, that Plaintiff's bilateral hand arthritis had not only been preser
but had precluded her from handling bilaterally since January of 2010, “per pat
report.” Tr. 30405. The ALJgave “no weight” to this opinion because (1)
“records in evidence do not establish that the claimant had osteoarthritis on or
before the date her insured status expired,” (2) his diagnoses included
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fibromyalgia, which was not a medically determinable impairment on or before
Plaintiff’'s date last insured, and (3) the opinion was based on Plaintiffs self
reports Tr. 30.

Once again, the Court has difficulty addressing the ALJ’s reasons with
potentially such a large numberretcordsbeingabsent Due to the ALJ’s failure
to develop the record, the rejection of Dr. LaSalle’s opinion cannot be upheld
Once the missing medical evidence has been associated with the record, the A
will readdress Dr. LaSalle’s opinion.

B. Carole Siefken, ARNP

Nurse Siefken completed mental residual functional capacity forms on
March 20, 2014, Tr292-94, and February 10, 2015, Tr. 2981 The ALJ
assigned both opinions “little weight” becai{$@ Nurse Siefken did not provide
any rationale or cite any evidence to support her opinions, (2) the opinions wer
based on the Plaintiff's medical issues, but there was no evidence Nurse Siefk
completed any physical examinations, and (3) Nurse Siefken provided the opin
as to Plaintiff's current functioning and the Plaintiff was required to establish
disability on or before September 30, 20T0. 30-31.

The ALJ is accurate that these opinions only address Plaintiff's functiona
abilities as of 2014 and 201€onsidering the ALJ was only lieto the lower
standard of “germane reasons,” the ALJ did not erroentreatment of Nurse
Siefken’s opinions That being said, the ALJ’'s assessment of the opinions may
change with additional evidence being added to the reddrdrefore, the ALJ
will address all functional opinions upon remaiftér the supplementing the
record with the missing evidence
2. Plaintiff's Symptom Statements

Plaintiff contestgshe ALJs determination that Plaintiff's symptom
statements were not supported by the medical evidence and other evidence in
record ECF No. 13 at 1-21.
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It is generallythe province of the ALJ to make credibility determinations
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason&ashad v. Sullivard03 F.2d 1229, 1231 (9th Cir. 199 bsent
affirmative evidence of malingering, the AkJeasons for rejecting the claimant
testimony must béspecific, clear and convincifg.Smolen80 F.3dat 1281;

Lester 81 F.3d at 834“General findings are sufficient: rather the ALJ must
identify what testimony is not credible and what evidence undermines the
claimants complaints. Lester 81 F.3d at 834

In making her determination, the ALJ summarized Plaintiff's testimony at
the first hearing and th@sond hearing in separate paragraplrs 26-27. The
ALJ thenfoundthat Plaintiff’'s medically determinable impairments could be
expected to cause her alleged symptoms, but that her “statements concerning
intensity, persistence and limiting effects of these symptoms are not entirely
consistent with the medical evidence and other evidence in the record.”. Tr. 27
The ALJ reasoned that Plaintsffsymptom statements were unreliable because (
they were not supported by the medical evidence, (2)asled to follow
prescribed treatment, and (3) she did not seek out mental health trealmem
29.

Considering the transcript from the first hearing is not in the record, it is
difficult for the Court to assess whether or not the ALJ’s resfsomejecting
Plaintiff's testimony at that hearing mehe necessary standardpon remand,
the ALJ will supplement the record with the transcript from the July 7, 2015
hearing.

As for the ALJ’s reasons for rejecting the testimony from the May 4, 2016
hearing the ALJ failed to meet the necessary specific, clear and convincing
standard First, the ALJ found that Plaintiff's symptom statements were not
supported by the medicaVvidence Tr. 27-28. An ALJ may cite inconsistencies
between a claimant’s testimony and the objective medical evidence in discount
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the claimant’s testimonyBray v. Comm’r of Soc. Sec. Admiss4 F.3d 1219,

1227 (9th Cir. 2009)Herg the ALJ summarized the hearing testimony, asserteq i

was not supported by the medical evidemew then summarized the medical
evidence Id. In doing so, the ALJ failed tstate whicrspecificmedical records
undermined which specific allegation by Plaintifee Lester81 F.3d at 834
(“General findings are insufficient; rather, the ALJ must identify what testimony
not credible and what evidence undermines the claimant’s complaintsdnly
one of the findings dithe ALJ connecPlaintiff’s testimony to the neical
evidence demonstratingaansistency The ALJfoundthat “[w]hile theclaimant
testified that she did not recall breaking bastby walking on it, the medical
records show she was casted three separate times in February 2010 because
broke the cast walking on it, which was against medical advice {1614 Tr. 27
This reason meets the specificity requirement addresdezster but because the
ALJ failed to provide other legally sufficient reasons for rejecting Plaintiff's
symptom statements, this reason alone cannot support her determiSat#on
Rollins v. Massaari, 261 F.3d 853, 857 (9th Cir. 200Djective medical
evidence is a “relevant factor in determining the severity of the claimant’s pain
its disabling effect$ butit cannot serve as the soasorfor rejecting a
claimant’s credibility).

TheALJ’s second reason for rejecting Plaintiff's testimony was merely a
reference tdlaintiff's failure to continue her physical therapy and not a specific
finding. SeeTlr. 28 The ALJ’s inference consisted of justo sentence The
first stated that Rodney Graves, DPM “gave the claimant a walking boot and a
physical therapy referral.Tr. 27-28. Then the ALJ stated that Plaintiff “only
went to physical therapy for an initial evaluation.” Tr. 28where did the ALJ
actually find that a failure to cqpfete physical therapy underscored Plaintiff's
symptoms Therefore, this inferendacks the specificity required of specific, clea
and convincing SeeGarrison v. Colvin 759 F.3d1014 1021(9th Cir. 2014)

ORDER GRANTINGPLAINTIFF'S MOTION . . .- 14

S

she

and

S




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

(quoting Moore v. Comm’r of Soc. Sec. Adn@i@8 F.3d 920, 924 (9th Cir. 2002)
(“The clear and convincing standard is the most demanding required in Social
Security cases)).

The final reason provided by the ALJ for rejecting Plaintiff’'s statements,
that she only sought mental health treatmemgethimes in 2010, fails to meet the
specific, clear and convincing standafloncompliance with medical care or
unexplained or inadequately explained reasons for failing to seek medical
treatment castdoubt on a claimant’s subjective complaind) C.FR. §
404.1530fair v. Bowen 885 F.2d 597, 603 (9th Cir. 198%)ere, the ALJ found
that Plaintiff's testimony that she had missed work due to her depressi®n,
inconsistent with only three counseling sessions she attended in20®. In
comingto this conclusion, the ALJ failed to consider Plaintiff's ability to afford
treatment at this timeSeeGamble v. Chater68 F.3d 319, 321 (9th Cir. 19954t
the May4, 2016 hearing, Plaintiff testified that while she had insurance during t
time, she still had limited funds to seek treatmeht. 57. Additionally, the record
contains a January 18, 2011 counseling session in Wwiaahtiff presented with
injuries to her hands and stated that her spouse refused to allow her to seek
treatment due to the costr. 504 The Ninth Circuit has held that “it is a
guestionable practice to chastise one with a mental impairment for the exercisg
poor judgment in seekinghabilitation.” Nguyen v. Chaterl00 F.3d 1462, 1465
(9th Cir. 1996)quotingBlankenship v. Bowe®74 F.2d 1116, 1124 (9th Cir.
1989)) As such, the All's rejection of Plaintiff's testimongue to lack of
counseling is not legally sufficient.

The ALJ failed to provide legally sufficient reasons for rejecting Plaintiff's
statements from the May 4, 2016 heariiignerefore, upon remand the ALJ will
readdress Plaintiff’'s symptom statementfull.

REMEDY
The decision whether to remand for further proceedings or reverse and
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award benefits is within thdiscretion of the district courtMcAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989%n immediate award of benefits is appropriate
where“no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly develdpéainey v. Secretary of Health
& Human Servs$.859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay cause(
by remand would b&unduly burdensomé;Terry v. Sullivan903F.2d 1273, 1280
(9th Cir. 1990)see also Garrison759 F.3dat 1021 (noting that a district court
may abuse its discretion not to remand for benefits when all of these conditions
met). This policy is based on th@eed to expedite disability claifisVarney

859 F.2d at 14Q1But where there are outstanding isstiied must be resolved
before a determination can be made, and it is not clear from the record that the
would be required to find a claimant disabled if all the evidence were properly
evaluated, remand is appropriateee Benecke v. Barnhad79 F.3b87, 59596
(9th Cir. 2004)Harman v. Apfel211 F.3d 1172, 11780 (9th Cir.2000).

In this case, it is not clear from the record that the ALJ would be required
find Plaintiff disabled if all the evidence were properly evaluataarther
proceedings are necessary for the ALJ to supplement the record with the
outstanding medical evidence referenced above and the transcript from the Jul
2015 hearing Additionally, the ALJ will readdress the opinion evidence in the fil
and the eliability of Plaintiff's symptom statement3he ALJ will call a medical
expert and a vocational expert to testify at a remand heamthgnake a new
determination addressing steps one through five

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendarits Motion for Summary Judgme®CF No. 17, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 13, GRANTED,
in part, and the matter REMANDED to the Commissioner for additional
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proceethgs consistent with this Order
3.  Application forattorney fees may be filed by separate motion.
The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff
and the file shall bELOSED.
DATED September 5, 2018

N

JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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