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UNITED STATES DISTRICT COURTFeb 25, 2019
EASTERN DISTRICT OF WASHINGTON . £ veavoy, e
JESS RICHARD SMITH, No. 4:18-cv-05031-SMJ
Plaintiff, ORDER GRANTING
DEFENDANT’'S SUMMARY
V. JUDGMENT MOTION AND
DENYING PLAINTIFF'S
KEITH GOODENOUGH, MOTIONS AS MOOT
Defendant.
In this 42 U.S.C. § 1983 cag®p sePlaintiff Jess Richard Smith, a prisof
at the Washington State PenitentiangsDefendant Keith Goodenough, a me

healthcare provider in the prison’s InteressManagement Unitlaiming Defendan
retaliated against Plaintiff for engaging in activity protected by the
Amendment. Before the Court, withoutabargument, is Defendant’s motion
summary judgment, ECF No. 22, as wadl Plaintiff's cross-motion for summ3g
judgment, motion to stay proceedingsdamotion for an award of expenses, E
No. 29. Having reviewed the file and relevdegal authorities, the Court gra
Defendant's summary judgment motidrecause the adverse action Plair
complains of reasonably advanced a legitencorrectional goal. Accordingly, t

Court denies Plaintiff's motions as moot.

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT-1
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BACKGROUND
At all times relevant to this case, Plaintiff resided in the prison’s Inte
Management Unit. ECF No. 9 at 15. Plaintifist maintain a “le#l four status” tc

be released to the general prison populatinsee alsd&=CF No. 29 at 34.

Around 1:30 PM on March 17, 2017, Plainspoke to his neighbor, inmate

Frank Lee James Uhyrek, about not associating with another inmate, know
as Mr. Moseley, because he is supposaedigx offender. ECF No. 9 at 16. Inm

Uhyrek agreed not to do so to avoichakts from other inmates for talking to a ¢

nsive

)

n only
ate

5EX

offender.ld. Plaintiff claims he “was speakingn matters of public concern, .|..

consist[ing] of the dangedd child molesters like Mr. Meely, being in society, ar
just how it is a travesty of the criminjaistice system, to sentence drug dealer
more time, than inhuman chitdolesters.” ECF No. 29 at 33.

Defendant issued Plaintiff a serioudraction alleging he, in concert wi
inmate Uhyrek, violated Washingtgkdministrative Code rule 896 by harass

inmate Moseley. ECF No. 9 at 31. Based on this infraction, the Inten

! The infraction was unprecedented iaiRtiff's experience. He explains,

criminal offender people, housed every IMU, in the State of
Washington, that | have been housed in during my 19 years
incarceration, yell loudly outside dheir cells, curse at eachother,
across the prison halls, and exeraiseious forms of free speech, and
do not get general infractions or serious infractions, for this protected
activity of speech.

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 2
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Management Unit immediately debed Plaintiff to level twold. at 29. Plaintiff
received notice of the demotion around 3:00 PM on March 17, 2013t 16.
Plaintiff did not receive a copy of the infraction until latet. In the infraction
Defendant alleged,

| was called to another offendegsll on 3/17/17@134Bours because
[Plaintiff] was participating in hassing another offender on the tier.
[Plaintiff] stated, “Yeah, | know MrMoseley is a fat fudge packer. He
likes to rape little boys.” he wagsponding to a comment made by
offender Uhyrek ... Mr. Uhyreknitially made the comment to Mr.
Moseley . . . that he had googled Mies®s name and found out he is a
sex offender. He asked Moseley if liteed little boys. [Plaintiff] is in
violation of a WAC 896- Harassingjsing abusive language, or
engaging in other offensive behavior directed to or in the presence of
another person(s) or gmpfs) based upon race, creed, color, age, sex,
national origin, religion, sexual orietitan, marital status, or status as
a state registered domestic partner, disability, veteran’s status, or
genetic information

Id. at 31.

That same date, Plaintiff submitted an inmate grievance to the Washington

State Department of Corrections. ECF No.a248. In it, Plaintiff claimed, “I did
not harass any inmate but refdge talk to the inmate lbause he is a sex offender.
| have a right to association and | exsed that right and ste inmate was mgd
over that.”Id.

On March 22, 2017, Defendant vesd Plaintiff's cell while conducting

mental health checkups, asked him if was okay, and thesaid “[s]ee what

ECF No. 29 at 29.

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOQOT- 3
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happens with grievances and lawsuitSCF No. 9 at 17; ECF No. 29 at Z%e
also ECF No. 9 at 33. Inmate Uhyrek ovedrd this encounter and interpre
Defendant’s parting comment assnide reference to Pl&#ifis recent attempts t
redress the retaliatory iafction. ECF No. 9 at 33.
That same date, Plaintiff submidteanother inmate grievance to |
Department of Correction&d. at 23. In it, Plaintiff wrote,
| lost my level 3 & 4 based on aallegation ofharassing another
offender by way of 3rd party convatson. I'm being punished for my
First Amendment right to freedom speech by [thenit manager and

Defendant]. The WAC 896 is no longer an infraction because it was
found to be vague and vioést others’ freedom of speech.

On March 27, 2017, the partment of Corrections found Plaintiff not gui

of the infraction because, at the heariagother inmate tookesponsibility for the

harassing and abusive language uttelickcat 35.

On March 31, 2017, the correctiomaiogram manager denied Plaintif
appeal of his level demotion, finding his “level was denied appropriately @
receiving an infraction for negative behaviold. at 24. The manager vowed
readdress Plaintiff's appeal if he wedoebe found not guilty of the infractioid.

On April 15, 2017, the Intensive Magement Unit promoted Plaintiff bag
to level threeld. at 37. But on May 2, 2017, éhcorrectional program manag

again denied Plaintiff's appeal of hisyé& demotion, finding his “level was deni

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 4
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appropriately due to exhiting negative behaviorltd. at 25. Noting the infraction

had been dismissed, the manager erplh “[hJowever, that was due to
technicality.”ld. The manager maintained Plainti#[as] displaying behavior thg
was contradictory to apppriate level progressionld.

Plaintiff allegesDefendat “violated [his] FirstAmendment Rights . ..
punishing and retaliating against [him] figris] exercise of Freedom of Spee
Access to the Court, and 14th A&mdment Right to Associationld. at 19-20
Specifically, Plaintiff alleges Defendaatcomplished this constitutional violati
“by filing false disciplinary reports thahilled [his] First Amendment Right to fre
speech.’ld. at 20.

LEGAL STANDARD

A party is entitled to summary judgmt where the docuentary evidenc
produced by the parties patsonly one conclusiorAnderson v. Liberty Lobb
Inc., 477 U.S. 242, 250 (1986). Summary judgmisnappropriate if the reco
establishes “no genuine dispute as to anterra fact and the movant is entitled
judgment as a matter of lawFed. R. Civ. P. 56(a). “A ntarial issue of fact is or

that affects the outcome tfe litigation and requires a trie resolve the parties

differing versions of the truth.SEC v. Seaboard Coris77 F.2d 1301, 1306 (9th

Cir. 1982).

The moving party has theiiial burden of showing no reasonable trier of

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOQOT- 5
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could find other than for the moving par@elotex Corp. v. Catretd77 U.S. 317

325 (1986). Once the moving party meetshiisden, the nonmoving party mi

point to specific facts establishing a genuntispute of material fact for trial.

Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986).

“[A] mere ‘scintilla’ of evidence W be insufficient to defeat a proper
supported motion for summary judgmentstead, the nonmoving party mi
introduce some ‘significant pbative evidence tending to support the complai

Fazio v. City & Couty of San Francisgol25 F.3d 1328, 1331 (9th Cir. 19¢

(quotingAnderson477 U.S. at 249, 252). If the nonmogiparty fails to make su¢

a showing for any of the elements essemtials case as to wth it would have thg
burden of proof at trial, the Courhauld grant the summary judgment moti
Celotex 477 U.Sat 322.

The Court must view the facts awmldaw inferences irthe manner mos
favorable to the nonmoving partynderson 477 U.S. at 255Chaffin v. Uniteg
States 176 F.3d 1208, 1213 (9th Cir. 199H8nd, the Court “must not gra
summary judgment based oits] determination that @ set of facts is mol

believable than anothemelson v. City of Davi$71 F.3d 924, 929 (9th Cir. 200

The Court may consider as evidengg@selitigant’s contentions offered in

motions or pleadings, provided “suabntentions are bas&uh personal knowledg

and set forth facts that would be admibsiim evidence, and ... [the litigaf

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOQOT- 6
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attest[s] under penalty of perjury that tt@ntents of the motions or pleadings

true and correct.Jones v. Blangs393 F.3d 918, 923 (9th Cir. 2004ge also, e.g|

Johnson v. Meltzerl34 F.3d 1393, 1399-1400 (9tr. 1998) (concluding aro

are

seprisoner’s factual statement, which $wore was “true and correct,” functioned

as an affidavit)Schroeder v. McDonaJb5 F.3d 454, 460 & n.10 (9th Cir. 199

(concluding apro seprisoner’'s complaint functioneds an affidavit because

“stated under penalty of gary that the contents were true and corrett”).
DISCUSSION

The adverse action reasonably advared a legitimate correctional goal.

A viable First Amendment retaliath claim under § 1983 requires proof
the following five elements: “(1) An assien that a state actor took some advs
action against an inmate)(Because of (3) that paser’s protected conduct, a
that such action (4) chilled the inmate’ssise of his First Amendment rights, &
(5) the action did not reasonably adea a legitimate correctional goallbnes v
Williams, 791 F.3d 1023, 1035 (9th Cir. 2015) (quotRigodes v. RobinspA08
F.3d 559, 567-68 (9th Cir. 2005)).

Here, Plaintiff allege®efendant took adverse actiagainst him “by filing

false disciplinary reports,” which promptether state actors, who are not partie

2 Considering these legal authorities, the Court construes Plaintiff's complain
affidavit because, in it, heertifies under penalty of perjury that his allegations
true and correct to the bestlos knowledge. ECF No. 9 at 21.

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 7
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this case, to demote his level and suaspleis privileges for two months. ECF Na.

at 20;see also idat 18; ECF No. 29 at 33-35. Plafhalleges Defadant took this

adverse action against himmgally “for [his] exercise of Freedom of Spee
Access to the Court, and . . . RightAssociation.” ECF No. 9 at 20.

Plaintiff “concedes there is a likelihotmlinot prevail on his retaliation claim
for the exercise of his right access the court and figievances.” ECF No. 29
23. The Court accepts this concessionaose the record contains no evide
plausibly linking Defendant’'s adverse actionRlintiff's exercise of the right t
court accessSee Brodheim v. Cr$84 F.3d 1262, 1271 (9th Cir. 2009) (“To pre)
on a retaliation claim, a aintiff must showthat his protectd conduct was ‘th
substantial or motivating factor beki the defendant’s omduct.” (quoting
Soranno’s Gasco, Inc. v. Morga&74 F.2d 1310, 1314 (9th Cir. 1989))). The {
piece of evidence that could conceivabliablish this nexus iBefendant’s allege
statement—"[s]ee what happs with grievances and lawsuits"—uttered out
Plaintiff's cell five days aftethe adverse action. But th&not the type of specif
and significant probative evidence remui to defeat sumary judgment.

Overall, the record shows the reasfor Defendant’'sadverse action wa
Plaintiff's oral repudiation of another nmate labeled as a»s@ffender, not hi
exercise of the right to court access. Re@qgg this distinction, Plaintiff conteng

he will prevail on his remaining claim ah Defendant retaliated against him

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOQOT- 8
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punishing him for exercising his freedom sgeech and right adssociation. EC

No. 29 at 22-23. The viability of Plaiffts remaining claim hinges on whether

Defendant’s adverse actioeasonably advanced a i@gate correctional goal.

“[A] prison inmate retains thos&irst Amendment rights that are not

inconsistent with his status as a prisarawith the legitimate penological objectivies

of the corrections systemPell v. Procuniey 417 U.S. 817, 822 (1974). A pris

regulation burdening a prisonert®nstitutional right is “valid if it is reasonally

related to legitimatpenological interestsTurner v. Safley482 U.S. 78, 89 (1987).

This test depends on the following four factors:

(1) whether the regulation is rationatBlated to a legitimate and neutral
governmental objective; (2) whetheetk are alternateravenues that

remain open to the inmates to ese the right; (3) the impact that
accommodating the asserted rightll have on other guards and
prisoners, and on the atlation of prison resourseand (4) whether the

existence of easy and obvious altéwes indicates that the regulation
Is an exaggerated response by prison officials.

Prison Legal News v. CopR38 F.3d 1145, 1149 (9th Cir. 2001).

“[T]he prisoner plaintiff ‘bears # burden of pleading and proving 1
absence of legitimate contoonal goals for tb conduct of whicthe complains.”
Bruce v. YIst351 F.3d 1283, 1289 (9th Cir. 2003) (quotki@tt v. Rowland65

F.3d 802, 806 (9th Cir. 1995)Jhe Court “should ‘afforéppropriate deference a

flexibility’ to prison officials in the evalation of proffered legitimate penologi¢

reasons for conduct allegjéo be retaliatory.Pratt, 65 F.3d at 807 (quotingandin

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT-9
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v. Conney515 U.S. 472, 482 (1995)).
The Department of Correctionssharomulgated a gailation providing,

Any of the following types of deavior may constitute a serious
violation. . . . 896 - Harassing, agi abusive languager engaging in
other offensive behavior directedd or in the pesence of another
person(s) or group(s) bad upon race, creed, colage, sex, national
origin, religion, sexual orientatiommarital status or status as a state
registered domestic partner, dfdy, veteran’s status, or genetic
information

Wash. Admin. Code 8§ 137-25-030(tategory C, level 1, rule 896).

Plaintiff claims this regulation hasguiously been deated unconstitutional.

ECF No. 9 at 23. His assertion is in@xtt. But it makes littlalifference because

Plaintiff challenges Defendant’s adse action, not this regulation.

Plaintiff cites a Washington statpgellate court opinion for the propositi

DN

that a “civil sanction may not be imposed inmates based on statements made

about public officials unless madétlwmalice, threats to harm, etd¢d. at 21 (citing
Parmelee v. O’'Neell86 P.3d 1094, 1096, 1107 &8h. Ct. App. 2008)yev'd on

other grounds229 P.3d 723 (Wash. 20)0That case does nbelp him because

concerned a letter about a prisofficial rather than oradonfrontation with anothe

inmate, and an infractiobased on criminal libel ther than harassmengee
Parmelee 186 P.3d at 1096, 1105, 1107. In dicta, the court suggested tha
prison officials had issued the prisoner a general infraction “for ‘[a]busive lang

harassment [sic] or other offeive behavior directed to ar the presence of sta

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOQOT- 10
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visitors, inmates, or other persons or groups,’ then perhaps the regulation wpuld be

constitutionally sound undérurnef, 482 U.S. 78]."ld. at 1105 (first and second

alterations in original) (quoting WasAdmin. Code § 137-28-220(1) (rule 202))

Plaintiff also quotes a Ninth Circunpinion’s holding that “prison official

may not punish an inmate merely forngsihostile, sexual, abusive or threateni

language in a written grievanceBradley v. Hall 64 F.3d 1276, 1282 (9th Cj

ng

Ir.

1995), quoted INECF No. 29 at 9. That casesaldoes not help him becauseg it

concluded the prison regulati at issue was facially i but unconstitutional g
applied to the facts preded there—facts involving a written grievance abo
prison official rather thaoral confrontation with anber inmate, and an infractic
based on disrespect ratithan harassmerdradley, 64 F.3d at 1278, 1281-82.

Plaintiff argues Defendant’s adveraetion “did not advance a ‘legitimat
penological goal” because the infractiovas dismissed, wth “renders the
infraction, as ‘illegitimate” ECF No. 29 at 11. The @urt disagrees because

undisputed facts reveal the infractiooy deterring harassent, advanced tk

S

Ut a

e

\1%4

the

e

legitimate penological goats protecting prisoners’ safety, security, and wellbejing,

as well as preserving institanal order and discipline.
As a psychology associate, Defentkaruties include making rounds
check in with up to eighty-five prisoneirs maximum custodynits to determin

their mental health condition, assess tfentoncerns, and intervene if necess

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 11
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ECF No. 24 at 2. A significant part of f2adant’s job is to protect prisoners from

themselves and otheigl. at 3. Prisoners with preesting mental health problems

raise a speciaoncernld.

Inmate Moseley has such mental health problens. at 2. In the events

leading to the infraction, inmate Mosglpressed the call both available for hin

to use when he is in distre$d. Defendant responded tomate Moseley’s distres

call.Id. As Defendant walked onetiier, he “could see [RI#iff and inmate] Uhyrek

at their cell front yelling at inmate M[oseley]ld. When Defendant approach
iInmate Moseley’s cell, “thacoustics in the mod were suttfat [he] could easil

identify [Plaintiff and inmate] Uhyrek voiseand clearly understood the content

their conversations directeédwards inmatéV[oseley].” Id. “They were shouting.

They did not stop even aftfpefendant] entered the unitd.

When Defendant met inmate Moselat his cell, “he was obviously

distress.”ld. at 3. Defendant issued infracticimsboth Plaintiff and inmate Uhyre

“to protect inmé&e M[oseley].”Id.

True, Plaintiff was found not guilty of ¢hinfraction becausat the hearing

another inmate took responsibility for tharassing and abusil@nguage utteredl.

ECF No. 9 at 35. But Plaintiff does ndény that, in fact, Defendant witness
Plaintiff say, “Yeah, | know Mr. Moseley is atfiaudge packer. He likes to rape lit

boys.”Id. at 31;see als&cCF No. 24 at 2. Platiff presents no evidence to contrac

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 12
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this portion of Defendant’s declarationstaad, Plaintiff admits “yelling that Mr.

=

Mosely, is a child molester and barrednfrgpeaking to [Plaintiff]” and “speaking

. on topics of dangerous pedophilessotiety and the molesters’ sentend

disparity.” ECF No. 29 at 8.

ng

Plaintiff argues the infraction was areffective means of protecting inmate

Moseley because heduald not have been protectealyamore than being housed

the IMU, as Mosely and [Plaintiffjwvere at the time confinedld. at 11-12. Thg

1%

Court disagrees because the concern waste Moseley’s meat wellbeing, not

solely his physical wellbeing. Moreovdrarassing and abusianguage like the

type Plaintiff used would threaten prisosiesafety, securityand wellbeing, as well

as institutional order andstiipline, no matter where the prison it is uttered.

Considering all, the Court comncles Defendant’'s dwerse action was

—

“reasonably related to legitimate penological intereStarher, 482 U.S. at 89.

was “rationally relted to a legitimate and neat governmental objectiveCook

238 F.3d at 1149. Some “altetive avenues that remaopen to the inmates o

n

exercise the right” might include an exgsen of displeasure with another inmate

in a manner that refrainkom harassing or verballabusing the listener qr

alternatively, perhaps communication initwng rather than oral confrontatiord.

The major “impact that accommodating @meserted right will have on . . . guafds

and prisoners” is a mounting threat to pners’ safety, securifyand wellbeing, as

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 13
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well as institutional order and disciplinéd. Finally, no “easy and obviol
alternatives indicate[] that the regulatios an exaggerated response by pr
officials.” Id.

Ultimately, Plaintiff has failed td‘plead[]] and prov[e]the absence (
legitimate correctionagoals for the conduct afhich he complains.”Bruce 351
F.3d at 1289 (quotindgPratt, 65 F.3d at 806). Viewm the facts and drawir
inferences in the manner most favorabl@l&intiff, no genuine dispute of mater
fact exists regarding the fifth elementas First Amendmenetaliation claim unds
§ 1983. Because Defendangslverse action reasonabdylvanced a legitima
correctional goal, the Court need not addrhe remaining elemisnof a protecte

activity and a chilling effectSee Brodheimb584 F.3d at 1269 n.3 (*On summg

judgment, . . . the plaintiff mai demonstrate there a triable issuef material fact

on each elemenof his claim ....” (emphasiadded)). Therefore, Defendant
entitled to judgment as a mattarlaw. Considering thisuling, the Court does n
reach Defendant’s neaining arguments.

Accordingly,IT IS HEREBY ORDERED::

1. Defendant’'s summary judgment moti&fCF No. 22 isGRANTED.

2. The Clerk’'s Office is directed tcENTER JUDGMENT for

Defendant.

3.  The Court certifies that an appealtbis Order could not be taken|i

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
AND DENYING PLAINTIFF'S MOTIONS AS MOOT- 14
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good faith.Seel8 U.S.C. § 1915(a)(3); FeR. App. P. 24(a)(3)(A).
4.  All pending motions ar®ENIED AS MOOT.
5. All hearings and other deadline®&TRICKEN .
6.  The Clerk’s Office is directed t6LOSE this file.
IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order ai
provide copies to all counsel.
DATED this 25_th day of February 20109.
(e 00) hoodog Je

SALVADOR MENL:AYA, JR.
United States District<udge

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT MOTION
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