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H

hmissioner of Social Security

FILED IN THE
.S. DISTRICT COURT

UNlTED STATES DlSTRlCT COURT EASTERE SlsDTRWT OF WASHINGTON
EASTERN DISTRICT OF WASHINGTONMar 18, 2019

SEAN F. MCAVOY, CLERK

RICHARD M.,
NO: 4:18-CV-5036FVS
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

BEFORE THE COURT are the parties’ cross motions for summary
judgment. ECF Nos.@, 11 This matter was submitted for consideration withouf
oral argument. The plaintiff is representedAttorneyChad L. Hatfield The
defendant is represented by Special Assistant United States AttaisayA.

Wolf. The Court has reviewed the administrative record and the parties’
completed briefing and is fully informed. For the reasons discussed below, the
CcourtGRANTS Plaintiff's Motion for Summary JudgmerECF No.10, and

DENIES Defendant’s Motion for Summary Judgment, ECF Nb.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 1
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JURISDICTION

Plaintiff RichardM.?! protectively filed for supplemental security income an
disability insurance benefits April 25, 2014 Tr. 237-49. Plaintiff alleged an
onset date ofarch 5, 2009 Tr. 237, 241 However, as noted by the ALJ, the
period at issue begins the day after Plaintiff's prior determination became
administratively final, which is April 27, 2012. Tr. 18. Benefits were denied
initially, Tr. 14850, and upon reconsideratiphr. 153-56. Plaintiff requested a
hearing before an administrative law judge (“ALJ"), which was held befoke AL
M.J. Adamson August 16, 2016 Tr. 35-38. At that hearing the ALJ granted
Plaintiff a continuance to seek representation, asubaequerttearing was held on
November 9, 2016Tr. 39-69. Plaintiff was represented by counsel and testified
the subsequent hearintd. The ALJ denied bene§tTr. 1534, and the Appeals
Council denied reviewTr. 1. The matter is now before thi@urt pursuant td2
U.S.C. §§ 405(g); 1383(c)(3)
I
11

11

1 In the interest of protecting Plaintiff's privacy, the Court will use Plaistifif'st

at

name and last initial, and, subsequently, Plaintiff's first name only, throughout this

decision.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 2
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BACKGROUND

The facts of the case are set forth in the administrative hearing and

transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissioner.

Only the most pertinent facts are summarized.here

Plaintiff was50 years old at the time of theearing. Tr42. He completed
10" grade and did not get his GEDr. 42. Plaintiff lives with his girlfriend Tr.
47. Hehas work historysa residential and commerciabusepainterTr. 44, 64
Plaintiff testified thahe cannotwork as a painter because of pain, hedause¢he
“feeling” he gets from painting “makes [him] use drtig3r. 45.

Plaintiff testified that he doesn’t trust anybody, including his own four.son
Tr. 46. Hereported that he doesn’t trust doctdrscaise havas abused by a
doctor as a child. Tr. 490. He leaves the house “maybe” three days a week fo
an hour at a time, but does not leave the house or talk to people four days a wg
Tr. 51-52. Plaintiff testified that he can’t even concentrateadelevision show
because his mind is racing, and “half the time” he can’t remember his daily.chg
Tr. 52-53. He reported “constant” auditory hallucinations that affect his
concentration. Tr. 54. Plaintiff has a history of methamphetamine use, and
testified that hédas relapsedvery six or eight months for less than a week at a
time. Tr. 5657.
I 11

11
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STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scopeviweaunder 8 405(q) is
limited; the Commissioner’s decision will be disturbed “only if it is not supportec
by substantial evidence or is based on legal erddil’v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevadesee that a
reasonable mind might accept as adequate to support a conclusioat”1. 159
(quotation and citation omitted). Stated differently, substantial evidence equats
“more than a mere scintilla[,] but less than a preponderande(tjuotaton and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than searchir
for supporting evidence in isolationd.

In reviewing a denial of benefits, a distraiurt may not substitute its

judgment for that of the Commissioner. If the evidence in the record “is

susceptible to more than one rational interpretation, [the court] must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢

court “may not reverse an ALJ’s decision on account of an error that is harmleg
Id. An error is harmless “where it is inconsequential to the [ALJ’s] ultimate

nondisability determination.ld. at 1115 (quotation and citation omitted). The

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 4
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party appealing the ALJ’s decision generally bears the burden of establishing t
it was harmed.Shinsé&i v. Sanders556 U.S. 396, 4620 (2009).
FIVE-STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meaning of the Social Security Act. First, the claimant must be “unable to

engage irany substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than t\
months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Second, the claimant’s
impairment must be “of such severity that he is not only unable to do his previg
work],] but cannot, considering his age, education, and work experience, enga
any other kind of substantighinful work which exists in the national economy.”
42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 88
404.1520(4)(1)-(v), 416.920(a)(4)(F(v). At step one, the Commissioner
considers the claimant’s work activity. 20 C.F.R. 88 404.1520(a)(4)(i),
416.920(a)(4)(1). If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88

404.1520(b), 416.920(b).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 5
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If the claimant is not engaged substantial gainful activity, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of

claimant’s impairment. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the

claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities,” the analysis proceeds to step thi2@ C.F.R. 88 404.1520(c),

416.920(c). If the claimant’'s impairment does not satisfy this severity thresholg

however, the Commissioner must find that the claimant is not disabled. 20 C.R.

88 404.1520(c), 416.920(c).

At step three, the Commissioner compares the claimant’s impairment to
severe impairments recognized by the Commissioner to be so severe as to prg
a person from engaging in substantial gainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii), 416.920(a)(4)(iii). If the impairment is ageye or more
severe than one of the enumerated impairments, the Commissioner must find 1
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d), 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed the

severity of the enumerated impairments, the Commissioner must pause to ass

the claimant’s “residual functional capacity.” Residual functional capacity YRFC

defined generally as the claimant’s ability to perform physical and mental work

activities on a sustained basis despite his or her limitations, 20 C.F.R. 88

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 6
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404.1545(a)(1), 416.945(a)(1), is relevant to both the fourth and fifth steps of th
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (past relevant work). 20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(iv).

If the claimant is capable of performing past relevant work, the Commissioner

must find that the claimant is not disabled. 20 C.F.R. 88 404.1520(f), 416.920(f).

If the claimant is incapable of performing such work, the analysis proceeds to ¢
five.

At step five, the Commissioner considers whether, in view of the claiman
RFC, the claimant is capable of performing otverk in the national economy.
20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). In making this determinatior
the Commissioner must also consider vocational factors such as the claimant’s
education and past work experience. 20 C.F.R. 88 404 A%21iv),
416.920(a)(4)(v) If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabled. 20 C.F.R. 88
404.1520(g)(1), 416.920(g)(1). If the claimant is not capable of adjusting to oth
work, analysis concludes with a finding that the claimant is disabled and is
therefore entitled to benefits. 20 C.F.R. 88 404.1520(g)(1), 416.920(g)(1).
The claimant bears the burden of proof at steps one through four alemleett v.

Apfel 180 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to step fivg

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 7
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the burden shifts to the Commissioner to establish that (1) the claimant is capable

of performing other work; and (2) such work “exists in significant numbers in th
national economy.” 20 C.F.R. 88 404.1560(c)(2), 416.960(dB&jran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012)
ALJ'S FINDINGS

At step me, the ALJ found Plaintiff hasotengaged in substantial gainful
activity sinceApril 27, 2012, the day after the prior determinations became
administratively final Tr. 21. At step two, the ALJ found Plaintiff hdlse
following severe impairmentanxiety disorder; mood disorder; personality
disorder; drug addiction and alcoholisrfir. 21. At step three, the ALJ fourttat
Plaintiff does not have an impairment or combination of impairmentsnbet or
medically equals the severity of a listed impairment. Ir.TheALJ thenfound
that Plaintiff has th&@FC

to performa full range of work at all exertional levels including the

ability to do the following. He can understand, remember and-carry

out simple instructions. He can make judgments commensurate with

the furctions of unskilled work, i.e., work which needs little or no

judgment to do simple duties and which a person can usually learn to

do in 30 days where little specific vocational preparation and judgment

are needed. He can respond appropriately to sumeryvisut should

not be required to work in close coordination withvearkers where

teamwork is required. He can deal with occasional changes in the work

environment. He can do work that does not require any contact with

the general public to perform tinork tasks

Tr. 23. At step four, the ALJ founthat Plaintiffis unable to perform any past

relevant work. Tr27. At step five, the ALJ found that considering Plaintiff's age

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 8
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education, work experience, and RFC, there are jobs that exist incaghifi
numbers in the national economy that Plaintiff can perfamotuding:commercial
cleaner, auto detailer, and marking cleilk. 28. On that basis, the ALJ concluded
that Paintiff has not been under a disability, as defined in the Social Secutjty A
from April 27, 2012 through the date of the decisiofir. 29.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision denying

him disability insurance benefits under Title Il of the Social Security Act and

supplemental security income benefits under Title XVI of the Social Security A¢

ECF No. B. Plaintiff raises the following issues for this Court’s review:

1. Whether the ALJproperly weighed the medical opinion evidence

2. Whether the ALJ improperly discredited Plaintiff's symptom claims;

3. Whether the ALJ erred at step two;

4. Whether the ALJ erred at step thraad

5. Whether the AL&rred at step five

DISCUSSION
A. Medical Opinions
There are three types of physicians: “(1) those who treat the claimant

(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima

[but who review the claimant's file] (honexamining [or reviewing] physicians).”

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 9
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Holohan v. MassanarR46 F.3d 1195, 12602 (9th Cir.2001)(citations omitted).
Generally, a treating physician's opinion carries more weight than an examining
physician's, and an examining physician's opinion carries more weight than a
reviewing physician'dd. If a treating or examining physician's opinion is
uncontradicted, the ALJ may reject it only by offering “clear and convincing
reasons that are supported by substantial evidergagyliss v. Banhart,427 F.3d
1211, 1216 (9th Cir.2005). Conversely, “[i]f a treating or examining doctor's
opinion is contradicted by another doctor's opinion, an ALJ may only reject it by
providing specific and legitimate reasons that are supported by substantial
evidence.” Id. (citing Lester,81 F.3d at 83@831). “However, the ALJ need not
accept the opinion of any physician, including a treating physician, if that opiniq
Is brief, conclusory and inadequately supported by clinical findingsal v.
Comm'r of Soc. Sec. Admib54 F.3d 1219, 1228 (9th Cir. 2009) (quotation and
citation omitted).

Plaintiff argues the ALJ erroneously considered the opinions of examinin
psychologisN.K. Marks Ph.D, andstate agency reviewing psychologist Bruce

Eather, Ph.3 ECF No. D at9-13.

2 The ALJalso gavdittle weight to Dr. Ronald Page’s finding that Plaintiff had a
Global Assessment of Functioning (GAF) score qfebt@l “very little weight” to
GAF scores in the record ranging from49 “because they assashat

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 10
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1. N.K.Marks Ph.D.
In May 2012 Dr. Marksexamined Plaintiff and completed a
“psychodiagnosticevaluation. Tr462-66. Dr. Marksopined that

[a]lthough [Plaintifff demonstrated some intact skills such as working
memory and distant and intermediate memory, he demonstrated such
extreme anxiety and disorganized communication skills that it is
unimaginable that he would be able to hold down antycfa job at

this point. His extreme anxiety coupled with his general distrust of
others and poor communication skills would make him virtually
unemployable until these symptoms are brought under control. He
would likely have significant difficulty intecting with others,
remembering new job skills and eviamding the energy to participate

in any sort of employment

Tr. 466. The ALJ accordedlittle weight” to Dr.Marks’ opinion Because Dr.

Marks’ opinion was contradicted yr. Ronald D. Pagelr. 495500, the ALJ was

[Plaintiff’'s] mental functionality may have been very briefly.” Tr-2B. Plaintiff
contendghat these GAF scores demonstrate Plaintiff had serious impairment ir
functioning. ECF No. 10 at 113. However, he Court notes that “GAF scores,
standing alone, do not control determinations of whether a person’s mental
impairments rise to the level of a disabilitySee, e.gGarrison v. Colvin 759

F.3d 995, 1002 n.4 (9th Cir. 2014Regardlessin light of the need to remand for
reconsideration of the medical opinion evidediseussed abovehe ALJ should
reconsideall relevant medical evidence, including the GAF scores and Dr. Pag
opinion.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 11
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required to provide specific and legitimate reasons for rejeBinfylarks’
opinion. Bayliss 427 F.3d at 1216

First, the ALJ found Dr. Marks’ opinion that Plaintiff “is mentatligabled .
.. conflicts with his own detailed exam findings which support the RAE.26.
The ALJ may properly reject a medical opinion if it is inconsistent with the
provider’'s own treatment note3ommasetti v. Astry®33 F.3d 1035, 1041 (9th
Cir. 2008) In support of this finding, the ALJ not4a]s examples: while Dr.
Marks opines thatit is unimaginable that [Plaintiff] would be able to hold down
any sort of job at this point’ due to ‘extreme anxiety and disorganized
communication skills he did not adequately reconcile this with his own exam
results which as stated, show that [Plaintiff] remains able to perform simple tas
with reduced social contact/interaction.” Tr. Z8urther,the ALJ generally
contends that Plaintiff “performed we&ln memory testing and maintained his
concentration, persistence and pace sufficiently well to perform serial 3s and d
span testing up to 7/5 numbers forward/in reverse.” Tr. 26. However, as notec
Plaintiff, Dr. Marks acknowledged that Plaintiff had “intact” memory skills; but
still opined that Plaintiff was unable to work due to poor communication skills,
extreme anxiety, and difficulty interacting with others. ECF No. 1014 @iting
Tr. 46566). Moreover, while Plaintiff was able p@rform serial 3s and digit span
testing, Dr. Marks’ overall finding on mental status examindoomd that

Plaintiff “generally had poor focus and concentration,” had difficulties following

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 12
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directions to perform simple pencil and paper tasks, and was unaiolend
backward by . Tr. 465. Finally, and most notably, the ALJ’s decision entirely
fails to consider abnormal mental status examination findings by Dr. Marks,
including: unkempt appearancé@ffect and mood were anxious, jumpy,

pessimistic and nervous”; extreme external locus of control; rapid and pressurg

speech; “mental activity was loose, tangential, and showed flight of ideas”;

d

confirmed suicidal thoughts on a frequent basis; weak fund of general knowledge;

poor focus and concentration; adequaieconcrete problem solving and
judgment; and an “extremely hard time expressing himself verbally.” Tr6864
Whenexplaining higeasons for rejecting medical opinion evidence, the
ALJ must do more than state a conclusiaher, the ALJ must “sebfth his own
interpretations and explain why they, rather than the doctors’, are correct.”
Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998). “This can be done by sett
out a detailed and thorough summary of the facts and conflicting clinical egider
stating his interpretation thereof, and making findings.” Here, the ALJ fails to
summarize and interpréte entirety oDr. Marks’ clinical findings; thus, the
ALJ’s conclusion that Dr. Marks’ exam results are both irreconcilable with his g
opinion that Plaintiff was unable to work, and consistent with the ALJ’sS assesse
RFC, are not supported by substantial eviderbas was not a specific and

legitimate reason for the ALJ to reject Dr. Marks’ opinion.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 13
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Second, the ALJ fountthe “persuasiveness of Dr. Marks’ opinion is further

reducedbecause it is speculative, i.e. ‘he would likely have significant difficulty

interacting with others, remembering new job skills and even finding the energy to

participate in any sort of employment.” Tr. 26 (citifig 466. Plaintiff argues

this reason is invalid because “any reasonable reading of the strongly worded,
emphatic opinion offered by Dr. Marks would not fall under the definition of
‘speculative,’ particularlgiven her welldeveloped explanations.” ECF No. 10 at
10. The Court agrees. While it is true that Dr. Marks uses the word “likely” in t
medical source statement, such parsing of Dr. Marks’ opinion doesauriately
reflect thecontent ottone of hereport. SeeReddick 157 F.3d at 7223

(reversing ALJ decision, in part, becatise ALJ's“paraphrasing of record
material is not entirely accurate regarding the content or tone of the recbrd”).

Marks clearly stated that Plaintiff “demonstrated such extreme anxiety and

he

disorganized communication skills that it is unimaginable that he would be ablg to

hold down any sort of job at this point. His extreme anxiety coupledngith
general distrust of others and poor communication skills would makeitiually

unemployable.” Tr. 466. This language is not speculative. Thus, the Court fin

ds

this was not a specific and legitimate reason, supported by substantial evidencg, for

the ALJ to reject Dr. Marks’ opinion.

Third, and finally, the ALJ found thaDr. Marks appears to have relied more

on what [Plaintiff] told him than his own clinical findings; a problem, because the

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 14
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allegations are not fully supported by the evidence.” Tr. 26 AIAJ may reject a
physician’s opinion if it is based “to a large extent” on Plaintiff's-sgftforts that
have been properly discounted as not credibemmasetti533 F.3d at 1041. As
discussed above, the ALJ appears to base this reasoning solely on Plaintiff's ir
memory and cognitive skills, as noted by Dr. Markr. 46566. However, the ALJ
fails to consider the entirety of Dr. Marks’ mental status examination, the resulf
which included: unkempt appearance; “anxious, jumpy, pessimistic and nervou
affect and mood; extreme external locus of control; rapaipressured speech;
“mental activity was loose, tangential, and showed flight of ideas”; confirmed
suicidal thoughts on a frequent basis; weak fund of general knowledge; poor fo
and concentration; adequate but concrete problem solving and judgment; and
“extremely hard time expressing himself verbally.” Tr. 65 Neither the ALJ,
nor the Defendant, offers any evidence that Dr. Marks relied “to a large extent”
Plaintiff’'s subjective complaints as opposed to these clinical findings. Moresve
discussed below, the ALJ improperly rejected Plaintiff's symptom claims. For t
reasons, this was not a specific and legitimate reason to reject Dr. Marks’ opini
On remand, the ALJ must reconsider Dr. Marks’ opinion, and provide leg
sufficient reasons for evaluatirthe assessed limitations, supported by substantig

evidence.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 15
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2. Bruce Eather, Ph.B.
In September 2014, Dr. Bruce Eather, a state agency reviewing psycholc
opined that Plaintiff can interact superficially [withoworkers [and]
supervisors.” Tr. 28. The ALJ generally gave Dr. Eather’s opinion significant
weight, and purported to incorporate “essentially the same limitation that Dr.
Eather describes in his accompanying narrative” into the, R&@ely that
Plaintiff “will work best away with superficial interaction with -a@orkers and

supervisors.” Tr. 26, 1281dowever, theactualRFCassessed by the ALJ found

3 Dr. Thomas Clifford, another state agency reviewing psychol@dsst,opined

that Plaintiff's concentration, persistence and pace would ‘®pisodically” and

Dr. Eather simildy opined that Plaintiff would have an “occasional wane in his
attention and concentration.” Tr. 103, 128. Plaintiff argues that despite granti
both of these opinions significant weight, the ALJ “failed to acctamff-task
behavior due to waning attention and concentration.” ECF No. 10 &latiff
fails to cite evidence from the record, or legal authority, to support a finding tha
episodic or occasionalability to concentrate translates to faésk behavior”

such that it must be accounted for in the assessed RFC. However, in light of tf
need to reconsider Dr. Marks’ and Dr. Eather’s opinions, as discussed herein,
ALJ should reexamine all of the medical evidence upon remand, inclindirsgate
agency reviewing opinions, and all opinion evidence deemed relevant.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT- 16
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Plaintiff “can respond appropriately to supervision, but should not be required t
work in close coatination with ceworkers where teamwork is required.” Tr. 23.
Plaintiff argues thathe ALJ failed tgproperlyconsider DrEather’'sopinion that
Plaintiff should be limited to only “superficial interaction” witb-workers and
supervisors Tr. 128 The Court agreesThe ALJ erred by failing to either
provide the requisite reasons to refetsespecific limitatiors on Plaintiff's

ability to interact with ceworkers and supervisqras opined by Dr. Eather, or to
incorporatethose limitationsnto Plantiff's RFC. SeeRobbins v. Soc. Sec.
Admin, 466 F.3d 880, 886 (9th Cir. 2006) (“an ALJ is not free to disregard

properly supported limitations”)The ALJ musteconsideDr. Eather’s opinion

on remand.
B. Plaintiff's Symptom Claims
An ALJ engages in avo-step analysis when evaluating a claimant’s
testimony regarding subjective pain or symptoms. “First, the ALJ must determ

whether there is objective medical evidence of an underlying impairment which
could reasonably be expected to produce the paither symptoms alleged.”

Molina, 674 F.3d at 1112 (internal quotation marks omitted). “The claimant is 1
required to show thatdiimpairment could reasonably be expected to cause the
severity of the symptom he has alleged; he need only show that it could reasor
have caused some degree of the symptoviasquez v. Astry®72 F.3d 586, 591

(9th Cir. 2009) (internal quotation marks omitted).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Second, “[i]f the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin 763 F.3d 1154, 1163 (9th Cir. 2014) (internal
citations and quotations omitted). “General findings are insufficient; ratleer, th
ALJ must identify what testimony is not credible and what evidence undermine
the claimant’s complaints.fd. (quotingLester 81 F.3dat834); Thomas v.
Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ must make a credibility]
determination with findings sufficiently specific to permit the court to conclude
that the ALJ did not arbitrarily discredit claimant’s testimony.”). “The clear and
convincing [evidence] standard is the most demanding required in Social Secu
cases.”Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotMgore v.
Comm’r of Soc. Sec. Admj278 F.3d 920, 924 (9th Cir. @D)).

Here, the ALJ found Plaintiff’'s medically determinable impairments could
reasonably be expected to cause some of the alleged symftor2d. Hwever,
Plaintiff's “statements concerning the intensity, persistence and limiting effects
these symms are not entirely consistent with the medical evidence and other
evidence in the record” for the following reasons: (1) the medical evidence doe
not fully support Plaintiff's allegations; (2) Plaintiff hagriminal conviction

history for driving uneér the influenc€DUI) and felony assault; and (3) Plaintiff
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has not been entirely compliant with treatnreritr. 24-25. Plaintiff argues these
were not clear and convincing reasémsthe rejection of his symptom claims.
ECF No. 10 at 1449. The Court agrees.

First, the ALJ noted that Plaintiff has a criminal conviction histornybiot
and assault, and found this “suggests that while [Plaintiff] has-alisability
related barrier to finding work, he remains able to perform simple, routine tasks
involving limited social contact/interaction Tr. 25(citing Tr. 464) An ALJ may
discredit a claimant's allegations based on relevant character evidence includir
criminal history. See BunnelQ47 F.2d at 346Albidrez v. Astrue504 F.Supp.2d
814, 822 (C.D.Cal.2007) (convictions for crimes of moral turpitude are proper

basis for adverseredibility determination).However, regardless of whether his

4 Defendant argues that the Aalsofound Plaintiff's daily activities were
Inconsistent with his subjective complaints. ECF No. 11 asd®&Morgan v.
Comm’r of SocSec. Admin 169 F.3d 595, 60@2 (9th Cir. 1999) (ALJ may
discount an opinion that is inconsistent with a claimant’s reported functioning)
Howeverthe Court is not permitted to considbkis reasoningpecause itvas not
offered by the ALJ in the decwi. Bray, 554 F.3d at 1226 (the Court “review|[s]
the ALJ's decision based on the reasoning and factual findings offered by the
ALJ—not post hoaationalizations that attempt to intuit what the adjudicator may
have been thinking.”)
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criminal history might impede his ability to find work, as noted by Plaintié, th
ALJ “offers no rationale for how [Plaintiff’'s] criminal conviction histerywhich
does not include fraud or dishonestselates to” the evaluation of Plaintiff's
symptom claims. Thus, this is not a clear and convincing reason, supported by
substantiatvidence, for the ALJ to discount Plaintiff's symptom claims.

Second, the ALJ found the “persuasiveness of [Plaintiff's] allegations is a

diminished because he has not been entirely compliant with treatment.” Tr. 25|

Unexplained, or inadequately e&pied, failure to seek treatment or follow a
prescribed course of treatment may be the basis for an adverse credibility findi
unless there is a showing of a good reason for the fai@ne.v. Astrue495 F.3d
625, 638 (9th Cir. 2007)However, the oyl evidence cited by the ALJ to support
this reasoning is a single report by Plaintiff that he had “been using his friend’s
oxycodone 5 mg daily for the last®days.” Tr. 25 (citing Tr. 516)As noted by
Plaintiff, at the same visit Plaintiff discloséuis information hewas diagnosed
with abdominal pain and prescribed medication fat plain, arguably “confirming
the fact that his doctor found his pain symptoms to be valid.” ECF No. 10 at 1§
(citing Tr. 51516). Moreover, here is no indication thdlaintiff was not
compliant with treatmerdfter he was prescribed pain medication at st

Thus, vhile the ALJ is arguably correct that “[clJommsense suggests that taking
non-prescribed medication may well aggravate instead of ease medical

conditions, this single report by Plaintiff does not rise to the level of a clear and
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convincing reason, supported by substantial evidence, for the ALJ to discount

Plaintiff’'s symptom claimslue to norcompliance with treatment

Finally, the ALJ found the “updated medical evidence does not fully support

the allegations and instead demonstrdtagPlaintiff] retains the maximum
residual functional capacity (RFC) to perform simple, walated tasks at all
exertional levels with reduced social contact/intgoa.” Tr. 24. Medical

evidence is a relevant factor in determining the severity of a claimant’s pain an
disabling effects.Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001)

However, @ ALJ may not discredit a claimant’s pain testimony and deny benefi

solely because the degree of pain alleged is not supported by objective medica

evidence.Rollins 261 F.3d at 857/Bunnell v. Sullivan947 F.2d 341, 3487 (9th
Cir. 1991);Fair v. Bowven 885 F.2d 597, aD(9th Cir. 1989). As discussed above

the additional reasons offered by the ALJ for discounting Plaintiff's symptoms

claims were not clear, convincing, and supported by substantial evidence. Thys,

because minimal medical evidencawat stand alone as the basis for rejecting
Plaintiff's symptom claims, the ALJfnding is inadequate and must be
reconsidered on remand.
C. Additional Assignments of Error
Plaintiff also challenges the ALJ's findings at step twq tteee, and €p
five. ECF No. D at 14-16, 1920. Because the analysis of these questions is

dependent on the ALJ's evaluation of the medipaiion evidencand Plaintiff's
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symptom claimswhich the ALJ is instructed to reconsiderremand the Court
declines to address these challenges heree@and the ALJ is instructed to
conduct a new sequential analysis after reconsidering the megdioanevidence
and Plaintiff's symptom claims.
REMEDY

The decision whether t@mandfor further proceedings or reverse and
awad benefits is within the discretion of the district couvtcAllister v. Sullivan
888 F.2d 599, 603 (9th Cir. 1989). An immediate award of benefits is appropri
where “no useful purpose would be served by further administrative proceeding
or where the record has been thoroughly developéatyiey v. Sec'y of Health &
Human Servs859 F.2d 1396, 1399 (9th Cir. 1988), or when the delay caused b
remandwould be “unduly burdensome|.JTerry v. Sullivan903 F.2d 1273, 1280
(9th Cir. 1990)see alsdzarrison v. Colvin 759 F.3d 995, 1021 (noting that a
district court may abuse its discretion not to remand for benefits when all of the
conditions are met). This policy is based on the “need to expedite disability
claims.” Varney 859 F.2d at 1401. But where there are outstanding issues tha
must be resolved before a determinationlmamade, and it is not clear from the
record that the ALJ would be required to find a claimant disabled if all the
evidence were properly evaluateeimands appropriate.SeeBenecke v.
Barnhart 379 F.3d 587, 5996 (9th Cir. 2004)Harman v. Apfel211 F.3d 1172,

117980 (9th Cir. 2000).
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Although Plaintiff requests @emandwith a direction to award benefits, ECH
No. 10 at21, the Court finds that further administrative proceedings are approp
SeeTreichler v. Comm'r of Soc. Sec. Admif¥/5 F.3dL090, 110304 (9th Cir.
2014) ¢emandfor benefits is not appropriate when further administrative
proceedings would serve a useful purpose). Here, the ALJ improperly conside
medical opinion evidencand Plaintiff's symptom claims, which calls into gtien
whether the assessed RFC, and resulting hypothetical propounded to the voca
expert, are supported by substantial evidence. “Where,” as here, “there idiogn
evidence, and not all essential factual issues have been resalesdrafor an
award of benefits is inappropriateTreichler, 775 F.3d at 1101. Instead, the Cou
remandghis case for further proceedings. @mand the ALJ must reconsider the
medicalopinionevidence and provide legally sufficient reasons for evaluating th
opinions, supported by substantial evidence. If necessary, the ALJ should ords
additional consultative examinations and, if appropriate, take additional testima
from medical experts. The ALJ should also recondfli@intiff's symptom claims
and theremaining steps in the sequential evaluation analysis. Finally, the ALJ
should reassess Plaintiff's RFC and, if necessary, take additional testimony fro
vocational expert which includes all of the limitations credited by the ALJ
I 11
I 11

11
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ACCORDINGLY , IT IS ORDERED:

1. Plaintiff's Motion for Summary JudgmerECF No. 10, is GRANTED,
and the matter IREMANDED to the Commissioner for additional
proceedings consistent with this Order

2. Defendant’s Motion for Summary JudgmeBCF No. 11, isDENIED.

3. Application for attorney fees may be filed by separate motion.

The District Court Clerk is directed to enter this Order and provide copieg

counsel. Judgment shall be entered for Plaiatitf the file shall bELOSED.

DATED March 18, 2019

s/ Rosanna Malouf Peterson

ROSANNA MALOUF PETERSON
United States District Judge
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