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/0 R.S., a minor child v. Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Dec 03, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LISA S.,O/B/O,
R.S, A MINOR CHILD,
No. 4:18CV-05039RHW
Plaintiff,
V. ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
COMMISSIONER OF SOCIAL JUDGMENT IN PART AND
SECURITY, REMANDING FOR FURTHER
PROCEEDINGS
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.14, 15 Plaintiff brings this action on behalf of her minor chiRlS.,seeking
judicial review, pursuant to 42 U.S.C. § 405(qg), of the Commissiorirgk f
decision, which denieR.S’s application for Supplemental Security Incoomraer
Title XVI of the Social Security Act, 42 U.S.C 8881-1383F After reviewing the
administrative record and briefs filed by the parties, the Court is now fully
informed.For the reasons set forth below, the C&RANTS Plaintiff's Motion
ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY

JUDGMENT IN PART AND REMANDING FOR FURTHER
PROCEEDINGS ~ 1

Dockets.]

Doc. 17

ustia.com


https://dockets.justia.com/docket/washington/waedce/4:2018cv05039/80495/
https://docs.justia.com/cases/federal/district-courts/washington/waedce/4:2018cv05039/80495/17/
https://dockets.justia.com/

1C

11

12

13

14

15

16

17

18

18

20

for Summary Judgmem partand remands for additional proceedings consisten
with this order.
l. Jurisdiction

Plaintiff filed an application for Supplemental Security Incaonebehalf of
her minor child R.§on Octoberl5, 2013 AR 201-10, alleging onset of disability
onNovember 1, 2008AR 201 Theapplication was initially denied dvarch 10,
2014 AR 11618, and on recasideration oduly 8, 2014 AR 124-30. A hearing
with Administrative Law Judge (“ALJ"Moira Ausems, wakeldon February 10,
2016 AR 66-95. OnNovember 2, 2016he ALJissued a decision finding.S.
ineligible fordisability benefits AR 18-36. The Appeals Council denidtaintiff's
request for review odanuary 5, 201,8AR 1-3, making the ALJ’s ruling the “final
decision” of the Commissiondplaintiff timely filed the present action challenging
the denial ®benefits,on March 9, 2018. ECF No. JAccordingly,R.S.’sclaims
are properly before this Court pursuant to 42 U.S.C. 8§ 405(g).

[I.  SequentialEvaluation Process

The Social Security Administration has establisagldreestep sequential
evaluation process to determine whether a daildndividual under the age of 18)
qualifies for disability benefits. 20 C.F.R. § 416.924(a).

Step one inquires whether the claimant is presently engageabistantial

gainful activity.”20 C.F.R. $416.972(a Substantial gainful activity is defined as
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significant physical or mental activities®or usually done for profi20 C.ER. §
416.972If the claiman is engaged in substantial activity, he or she is not entitle
to disability benefits. 20 C.F.R. § 416.9PJ. If not, the ALJ proceeds to step two.

Step two asks whether the claimant hasedically determinable
iImpairment that isevere, or combinatioof impairmentghat is severe20 C.F.R.

8 416.924(a A severe impairment is one that has lasted or is expected to last fq
least twelve months, and must be prolsgrobjective medical evidenc20 C.F.R.
88 404.1508)9 & 416.90809. For an individual who has not attained age 18, a
medicallydeterminable impairment or combinations of impairments is not sevel
if it is a slight abnormality or a combination of slight abnormalities that causes |
more than minimal functional limitation20 C.F.R. § 416.924(clk. the claimant
does not have a severe impairment, or combination of impairments, the disabil
claim is denied, and no further evaluatiomaquired. Otherwise, the evaluation
proceeds to the third step.

Step three involves a determination of whetherclaimant has an
impairment or combination ampairments thatmeets, medically equals, or
functionally equalsone of the listed impairments acknowledged by the
Commissioner to be sufficiegtbevere20 C.F.R. § 416.924(aln making this
determination, the ALJ must consider the combined effeall ofiedically

determinable impairments, even those that are not s@@(eF.R88 416.923;

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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416.924a(b)(4); 416.926a(a),(t)the impairmenbr combination of impairments
meets or equal®r functionally equalsne of the listed impairmentand it has
lasted or is expected to last for a continuous period of at least 12 ntbeths,
clamant is presumedisabled and qualifies for benefizd C.F.R. § 416.924(dlf
not, the claimant is not disabled and does not qualify for benefits.

In determining whether a claimantembination of impairments
functionally equals the listings requires an assessment of the claimant’s limitati
in six broad areas of functioning called domains. 20 C&4£.6.926a(b)(1)The
six domains for children are: (1) “Acquiring and Using Information,” (2)
“Attending and Completing Tasks,” (3) “Interacting and Relating with Others,” (
“Moving About and Manipulating Objects,” (5) “Caring for Yourself,” and (6)
“Health and Physical Welbeing.” 20 C.F.R§ 416.926a(b)(1){vi). In making this
assessment, the ALJ must compare how appropriately, effectively, and
independently the claimant performs activities compared to the performance of
other children of the same age who do not have impairnZh(s.F.R 8
416926a(b).The claimant'combination of impairments will be found to
functionally equal the listings the claimanthas “marked” limitations in at least
two of the domains or theclaimanthas “extremelimitations in any one of the

six domains. 2C.F.R.8 416.926a(i
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The claimant will be found to have “marked” limitations when his
combination of impairments seriously interferes with the claimatilgy to
independentlynitiate, sustain, or complete activities. 20 C.FBR.16.926a(e)(2).
The claimant’s‘day-to-day functioning may be seriously limited whigime
claimant’s]impairmen(s) limit only one activity or when the interactive and
cumulatve effects of [the claimant’sinpairmen(s) limit several activities.Id. A
“marked” limitation implies a limitation that is “motean moderate” but “less
than extreme.1d.

The claimant will be found to have an “extreme” limitation when his
combination of impairments very seriously interferes with his ability to
independently initiate, sustain, or complete activities. 20 C§4.6.926a(e)(3).
The claimant’s'day-to-day functioning may be very seriously limited whjdre
claimant’s]impairmeng¢s) limit only one activity or when the interactive and
cumulative effect®f [the claimant’simpairmen(s) limit several activities. Id.
An “extreme” limitation means lamitation that is “more than marked&n
“extreme” limitation is given to the worst limitations. “However, ‘extreme
limitation’ does nonhecessarilynean a total lack or loss of ability to functioid.

lll.  Standard of Review
A district court's review of a final decision of the Commissionepigeged

by 42 U.S.C. § 405(g). The scope of review under §g)ads limited, and the
ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal ertitl'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing § 405(g)$ubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&sinoddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiwgdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitledjetermining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviderRelibins v. Soc.
Sec. Admm., 466 F.3d 880, 882 (9th Cir. 2006) (quotidgmmock v. Bowe79
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recokdblina v. Astrue674 F.3d 1104,
1111 (9th @. 2012);see alsdThomas v. Barnhar78 F.3d 947, 954 {Cir.

2002) (ifthe “evidence is susceptible to more than one rational interpretation, o

of which supports the ALJ’s decision, the conclusion must be upheld”). Moreo)

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina, 674 F.3d at 1113An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhinseki vSanders556 U.S. 396, 469.0 (2009).
IV. Statement of Facts
The facts of the case are set forth in detail in the transcript of proceeding
andaccordingly, ar@nly briefly summarized her®.S.was13yearsold on the
date oftheapplication AR 21, 96, 201He was considered an adolescent on the
date of the application and the date of the ALJ’s decifién21.
V. The ALJ’s Findings
The ALJ determined th&.S.was not disabled under the Social Security
Act from October 15, 2013, the date of his applicataord deniedhis application
for benefits AR 19, 35
At step one the ALJ found thaR.S.had not engaged in substantial gainful
activity sinceOctober 15, 2013he applicatiordate(citing 20C.F.R. §
416.924(b) and 416.9°#t seq). AR 21
At step two, the ALJ foundR.S.had the following severe impairments:

attention deficithyperactivity disorder, unspecified learning disorder, mood
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disorder, and expressive argteptive communication disorddriting 20 C.F.R.
§ 416.924c)). AR 21.

At step threg the ALJ found thaR.S.did not have an impairment or
combination of impairments that meets or medically equals the severity of one
the listed impairments in 20.F.R. Pard04, Subpt. P, App. (citing 20 C.F.R. 88
416.924, 416.925, antll6.926. AR 22-35

VI.  Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error
and not supported by substantial evidernSpecifically,Plaintiff argues the ALJ
erredby: (1) notfinding R.S. to have a medically determinable, severe anxiety
disorder; (2Ymproperlyevaluatingthe medicahnd layopinionevidence (3)
improperly determining thd®.S.’scombination of impairments does not
functionally equal the listings; and (Mfproperly assessing the Domains and
finding R.S. not disabled under the Child Disabilityi@elines.

VII. Discussion
A. The ALJ did not err by not finding R.S. to have a medically
determinable, severe anxiety disorder

Plaintiff contends that the ALJ erred bgt findingR.S. to hava medically

determinable, seveanxiety disorderECF No. 14at 35.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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At step two in the fivestep sequential evaluation for Social Security cases
the ALJ must determine whether a claimant has a medically severe impairmen
combination of impairments. An impairment is found to beseotre “when
medical evidence establishes only a slight abnormality or a combination of slig
abnormalities which would have no more than a minimal effect on an individua
ability to work.” Yuckert v. Bowerg841 F.2d 303, 306 (9th Cir. 1988) (quoting
SR 8528). Step two is generally “a de minimis screening device [used] to
dispose of groundless claim&Vebb v. Barnhar433 F. 683, 687 (9th Cir. 2005)
(quoting Smolen v. ChateB80 F.3d 1273, 1290 (9th Cir.1996)).

Under step two, an impairment is noveee if it does not significantly limit
a claimant’s ability to perform basic work activiti€dlund v. Massanar253
F.3d 1152, 1159 (9th Cir. 2001) (citing 20 C.F.R. § 404.1521(a)(b)). A diagnosi
from an “acceptable medical source,” such as a licepisgsician or certified
psychologist, is necessary to establish a medically determinable impairment. 2
C.F.R. 8 404.1513(d). Importantly however, a diagnosis itself does not equate
finding of severityEdlund 253 F.3d at 11580 (plaintiff has the burden of
proving this impairment or their symptoms affect her ability to perform basic wg
activities);see also Mcleod v. Astru@40 F.3d881, 885 (9th Cir. 2011). An
alleged impairment must result from anatomical, physiological, or psychologica

abnormalities that can be shown by medically acceptable clinical and laborator

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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diagnostic techniques and must be established by medical evidence not only b
plaintiff’'s statements regarding his symptoms. 20 C.F.RI(881508, 416.908.

Plaintiff contends that the ALJ should have found anxiety disorder to be 4
medically determinable, severe impairment. HowekR&intiff points to no
diagnosis from an acceptable medical source of anxiety distMddical expert,
Dr. Razenfeld, testified at the hearing that there is no diagnosis of anxiety disor
from an acceptable medical source in the record and Plaintiff's mother also de
that he had ever been diagnosed with anxiety. ABO/%61.As noted above, a
diagnosis from an “acceptable medical source,” such as a licensed physician o
certified psychologist, is necessary to establish a medically determinable
impairment. 20 C.F.R. § 404.1513(d); 20 C.F.R. § 416.913(#nder no
circumstancemay the existence of an impairment be establisimeithe basis of
symptoms alonég rather, a claimant must provide a diagnosis from an acceptab
medical source to establish the existence of a medically determinable impairmg
Ukolov v. Barnhart420 F.3d 1002, 10086 (9th Cir. 2005)As there is no
diagnosis of anxiety disorder from an acceptable medical source, the ALJ did 1
err by not including anxiety disorder as a medically determinable, severe
impairment as step two.

Furthermore, becauseS.was found to Ave at least one severe impairmen

this case was not resolved at step two. Thus, any error in the ALJ’s finding at g

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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two is harmless, if all impairments, severe and-severe, were considered in the
determination Plaintifé residual functional capdygi See Lewis v. Astrud98
F.3d 909, 910 (9th Cir. 2007) (holding that a failure to consider an impairment i
step two is harmless error where the ALJ includes the limitations of that
impairment in the determination of the residual functional capatigre, he ALJ
specifically noted thaghe considered all symptorasd impairments in assessing
the residual functional capacity. AR 20, 25. Accordingly, the Court finds the AL
did not err in the step two analysis, and if any error did occur it was harmles

B. The ALJ erred in evaluating some of the opinion evidence.

a. Legal Standard.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weigl be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claimamiser v. Chatey 81 F.3d 821, 830 (9th
Cir. 1996) (as amended).

A treating provider’s opinion is given the most weight, followed by an
examining provider, and finally a n@xamining providerld. at 83631. In the
absence of a contrary opinion, a treatingxamining provider’s opinion may not

be rejected unless “clear and convincing” reasons are proveled.830. If a

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.ld. at 83031.

The ALJ may meet the specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and makfimglings.” Magallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989) (internal citation omitted). When rejecting a treati
provider’s opinion on a psychological impairment, the ALJ must offer more thaf
his or his own conclusions and explain why he or sheppesed to the provider,

Is correctEmbrey v. Bower849 F.2d 418, 4222 (9th Cir. 1988).

Additionally, “other sources” for opinions include nurse practitioners,
physicians' assistants, therapists, teachers, social workers, spouses, and othel
medial sources. 20 C.F.R. 88 404.1513(d), 416.913(d). An ALJ is required to
“consider observations by nanedical sources as to how an impairment affects &
claimant's ability to work.Sprague v. Bowe12 F.2d 1226, 1232 (9th Cir.1987)
Nonmedical testimongan never establish a diagnosis or disability absent
corroborating competent medical evidendguyen v. Chaterl00 F.3d 1462, 1467
(9th Cir.1996). An ALJ is obligated to give reasons germane to “other source”

testimony before discounting Dodrill v. Shalalg 12 F.3d 915 (9th Cir.1993).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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b. Helen Tatunay, M.D.; Jay M. Toews, Ed.D.; and January Pietila.
Dr. Tatunay is a treating doctor who completed a “Domain Statement for
Child” in January 2016. AR 42B8. Dr. Tatunay opined that R.S. has marked
limitations in attending and completing tasks as well as possibly in interacting &
relating with others; R.S. has less than marked limitations in caring for himself;
and R.S. has no limitations in acquiriagd using information, moving about and

manipuhting objects, and health and physical vireing.Id.

The ALJ did not completely reject Dr. Tatunay’s opinion, and afforded the

opinion some weight. AR 28. The ALJ discounted Dr. Tatunay’s opinion that R
has marked limitations in attending and completing tasks and that R.S. has les
than marked limitations in caring for himself because these opinions are
inconsistent with the overall medical record and the limitations associated with
these opinions are well controlled with medication. ARR28 These r@sons are
supported by the recor8eeAR 26, 80, 366, 371, &/ 379, 383, 408, 411, 419,
468, 53944, 561564.An ALJ may reject a doctor’s opinion when it is
inconsistent with other evidence in the rec@de Morgan v. Comm'r of the Soc.
Sec. Admin.169 F.3d 595, 600 (9th Cir. 199Hdditionally, Impairments that can
be controlled with treatment are not disabli8ge Warre ex rel. E.T. IV v. Comm’r

of Soc. Sec. Admim39 F.3d 1001, 1006 (9th Cir. 2006).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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The ALJ did not err with regard to the weigssigned to the majority of the
opinion as the ALJ’s determination is supported by the record. However, the ALJ
failed to address one significant portion of the opinion. While difficult to read, Dr.
Tatunay opined that R.S. has either marked or lesslagked limitations in
interacting and relatingiith others. AR 427. This portion of the opinion was not
addressed by the AL3eeAR 28-29. As noted above, an ALJ may reject an
opinion that is contradicted by another doctor's opinion only “by providiegifsp
and legitimate reasons that are supported by substantial evidéacason v.
Colvin, 759 F.3d 995, 1012 (9th Cir. 2014). Here, the ALJ gave no reasons for not
mentioningessentially one sixth @r. Tatunay’'sopinion. That was erro6ee id.
(“Where an ALJ does not explicitly reject a medical opinion ... he errs.”).

Dr. Toewstested an@xamined R.S. in February 20add provided a
“PsychologicaEvaluation Repottaddressing the testing and examination
performed. AR 40410. Dr. Toews provided diagnostic impressiatescriptions
of the tests and R.S.’s results and actionsutpnout testingand opinion
statements regarding R.S.’s functional abilitlds

The ALJ assigned significant weight to the testing statedthat it showed
R.S. has less than marked limitations in acquiring and using information and

attending and completing tasks. AR Z8e ALJ assigned some weight to the

diagnostic impressions because they were inconsistent with other medical evidence

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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and not substantiated by the recddd However, the ALJ did not address or
evaluate Dr. Toews’ statements regardi§.’s abilities and limitation$ee Id

The evaluation report includ&s. Toews’ opinion statements such as: R.S.’s
verbal intellective abilities are in the borderline range; low scores in vocabulary

and information suggest he would have difficultiedhwoncept formation and

ability to verbalize concepts essential to understanding and expressing thought

and ideas; R.S.’s score profile and poor vocabulary affecting comprehension a
expression concepts would have a severe negative impact on ability to learn al
perform academicallyR.S.’s results indicate a school adjustment profile in the
normal range; psychopathological and inattentiveness and hyperactivity are in
normal range; and R.S. is likely to have some level of appreciatitwe of t
difficulties he has learning. AR 48408.Again, the ALJ gave no reasons for not
mentioning Dr. Toews’ opinion statements. Thes again error because the ALJ
must give “specific and legitimate reasons” for rejecting a doctor's opinions.
Garrison,759F.3d at 1012 (“Where an ALJ does not explicitly reject a medical
opinion ... he errs.”).

January Pietila waR.S.’s4th grade science and math teackieo
completed &Vandebilt” assessment in October 2011. AR 310 Ms. Pietila
opined that R.S'very dten” had difficulties insustaining attention, following

instructions, organizing tasks and activities, and performing tasks requiring

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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sustained mental effoihe “often” lost things necessary for tasks or activities, was
easily distracted, anfibrgetful; he was “problematic” in assignment completidre
had “somewhat of a problem” in following directions; and he occasionally or neyver
displayed the remainingharacteristicen the assessment. The opinion of Ms.
Pietilafalls under the category of “other sources,” and the ALJ must give germane
reasons for discounting Dodrill v. Shalalg 12 F.3d 915 (9th Cir.1993).

The ALJ gave no reasons for not mentioning the lay opinion of Ms. Pietila
Defendant contends that the ALJ did not err by ndtegbking this opinion because]
it is prior to the alleged onset date and prior to R.S.’s ADHD medications. ECF
No. 15 at 1719. While Defendant is correct that Ms. Pietila’s opinion was creatgd
priorto R.S.’s ADHD medication regimen, Defendant is incorvéth respect to
the argument that this opinion, written in October 2011, is prior to the alleged
onset date, of November 1, 20@%cause the ALJ must give germane reasons fqr
discounting a lay witness opiniomg ALJerred by failingto mention Ms. Pidl’s
opinion.SeeDodrill, 12 F.3dat915.

All three of the above ignored opiniopstentially affect the remaining
contested evidence of record, including the testimony of R.Stlsamthe
applicable Listingsand the limitingeffects of R.S.’smpairmentsThus, it is error
for these opinions to not receive consideratiph] reviewing court cannot

consider [] error harmless unless it can confidently conclude that no reasonabls

117
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ALJ, when fully crediting the testimony, could have reached ardittedisability
determination.’Stout v. Comm’r, Soc. Sec. Admib4 F.3d 1050, 1056 (9th Cir.
2006). However, the extent of the effectludseopiniors is not immediately clear
and urther administrative proceedings are necessary.

Because thanaddressed opinismman negatively impact the ALJ’s decision
andhavenot been properly considered, remand to the ALJ for further
consideration is in order to allow the Commissidieegvaluate the opinions atl
reconsider its decision in light dfis opinion evidence.

C. Remedy.

The Court has the discretion to remand the case for additional evidence |
findings or to award benefitSmolen 80 F.3d at 1292. The Court may award
benefits if the record is fully developed and further administrative protgedi
would serve no useful purpodd. Remand is appropriate when additional
administrative proceedings could remedy defdRtelriguez v. Bowe76 F.2d
759, 763 (9th Cir. 1989). In this case, the Court finds that further proceedings
necessary for proper determination to be made.

As the Court finds that remand for additional findings is appropriate, the
Court need not address Plaintiff's additional allegations of éFeyor v. Comm’r
of Soc. Sec. Admir659 F.3d 1228, 1235 (9th Cir. 20(1Remand for further

proceedings is appropriate where there are outstanding issues that must be re

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
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before a disability determination can be made, and it is not clear from the recof
that the ALJ would be required to find the claimant disabled if alliterce
were properly evaluated.”). Further, Plaintiff's request for an immediate award
benefits is denied as further proceedings are necessary to develop the record.

On remand, the ALJ will issue a new decision that is consistent with the
applicable law set forth in this Order. The ALJ will, formally consider the
unaddressedpiniors and thdimitations set forth withinThe ALJ shalthen
evaluate the applicable Listings and the Domairtke new decision issued

VIIl. Conclusion

Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is not supported by substantial evidence and contains legal errg
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary JudgmeiiCF No. 14 isGRANTED
in part.

2. Defendant’s Motion for Summary Judgmda©F No. 15 is DENIED.

3. The District Court Executive is directed to enter judgment in favor of

Plaintiff and against Defendant.

I

I

I
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4. This matter iIREMANDED to the Commissioner for furtheroceedings
consistent with this Order.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg
forward copies to counsel aotbse the file
DATED this 3d day ofDecembef018.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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