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Battelle Memorial Institute

Oct 10, 2018
UNITED STATES DISTRCT COURT <y . veavor, ciere
EASTERN DISTRICT ORWASHINGTON
ALETA BUSSELMAN, No. 4:18CV-05109SMJ
Plaintiff, ORDER GRANTING IN PART
AND DENYING IN PART
V. PLAINTIFF'S REQUEST FOR
JUDICIAL NOTICE, AND
BATTELLE MEMORIAL DENYING DEFENDANT'S
INSTITUTE, an Ohio nonprofit MOTION TO DISMISS
corporation
Defendant

Before the Court, without oral argumemt,Defendant Battelle Memorii
Institute’s Motion to Dismiss for Failure to State a Claim, ECF No. 8, anatif
Aleta Busselman’selatedRequest for Judicial Notice, ECF No..10

Defendant asks the Court to dismiss Plaintiff's complaint, which al
whistleblower retaliation under the National Defense Authorization Act, 41 U

84712 (“NDAA”). Defendant argues Plaintiff did not make a disclosure profts

by the NDAA. Construing the complaint in the light most favorable to Plaintiff

drawing all reasonable inferenceshirfavor, the Court disagreavith Defendant
Specifically, the Court concludéhe complaint states a facially plausible claim

Defendant retaliated against Plaintiff for disclosing information she reasc

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT'S
MOTION TO DISMISS- 1
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believed evidenced Defendant’s gross mismanagemeior ahuse of authorit
relating to, its contract with the U.S. Department of Energy, as well as Defer
violation of regulations governing that contract. Accordingly, the Cdarties
Defendant’s motiomo dismiss

In deciding Defendant’s motion to dismiss, Plaintiff asks the Court tg
judicial notice of six documents. The CodeniesPlaintiff’'s request as to the thir
fourth, and fifth documents because Defendant disputes whether they app

Court grans Plaintiff's request as to the first, second, and sixth documents bg

dant’s

take
d,
ly. The

rcause

the complaint necessarily relies on them, they are posted on the energy department’s

official website, and Defendant does not contest their authenticity. According
Court grang in part and denies in pdPlaintiff's requesfor judicial notice.
BACKGROUND
Defendant is an energy department contractor that manages the

Northwest National Laboratory in Richland, Washington. ECF No. 22atPlaintiff
is Defendant’s employee at this location and has worked there for over 30¢e
at 2-3. Plaintiff eventually became Defendantisf&cemeniCoordinator Id. at 4,
8.In that role, Plaintiff served as Defendant’s single point of contact for enforc
coordinationand reporting into the energy department@anbompliancelracking
System,which all contract &boratoriesise br notifying the energy departmeoit

events exceadg noncompliance risk limitdd. at 4. Such reportsommunicag a

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
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contractor's compliance assuramecesseso the energy departmentyndecidsg
whetherto exercise regulatory discretion, mitiggiessible sanction®r both Id. at
4-5. Plaintiff also interfaced and integratetlaboratory Issues Managemen
processes with key staff in thacidentsof Security Concerns Programd. at 5.
Plaintiff performed this function for concerns that rexktb be reported inthe
energy departmentSafeguards an8ecurity InformationManagemengystemId.

As Enforcement Coordinator, Plaintifiad a team ofeight people who
reported to her directly andere responsible for various aspects of indepen
oversight, assessmerdand issues managemenkd. The team’s focus was
investigate issues of medium or high significandeat 5-6. The team would wor
with anappropriate managéo critiqueanissueby documentingurroundingacts
determine the issue’®ot causehrough specialized technical analysseate 3
formal corrective action plan, and conduct a formfiéctiveness evaluation
determine whetheahe corrective actions fixed the underlying root and contriby
causesld. at 6.

When Plaintiffoegan her job, she interviewed her individual team men|
and observed their workd. She learned her team wesductan to participate ir
controversial oot cause analgsbecause managemesxkerted pressure to char
the results of theeam'’s final conclusionsd. While management isot qualified to

make substantive changes da identified root orcontributing causePlaintiff

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 3
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learned that managemenach previously ordered or supportedch changes if
varying circumstancedd. In 2015, theQuality andAssurance Associate Latatory
Director retired because uppmanagement investigated and learned he had
changing thelanguage of root cause analysis results and other subs
deliverableresults i.e., corrective action pland. at /8. It was known by thos
conducting these anals that such changesere prohibited to preserve t
independent analysis of the qualifiedim chartered tdiscover the root causé an
issue Id. at 7. This was known even in the absence of a formal writtenyy
prevening management from making suchangesld.

Plaintiff developed such an internal policy in October 20d6at 10. The
policy reads,

In cases where the Issue Owner does not agree witleghks of the

[root cause] analysis, the Laboratory Ser@ause Analyst will work

with the Lead Cause Analyst, limmanagement, the Ldbvel Issue

Team, and othendependent technical experts as necessary, to resolve

theissue(s). If the issue(s) cannot be resolved, the cause atedysis

results will remain the final documented root caasalysis, and the

lack of consensus will be documented in tbgue Tracking System

Id. (alteration inoriginal).

In December 2016, Defendant authorized payment of a $530,000 i

submitted by a fraudulent entity posing as a subcontrddtoat 16-11. The U.S|

Department of the Treasury electronically transferred the funds to the frau

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 4
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entity.ld. at 11. Defendant became aware of the fraud in January R0Stheme;

like this had been an ongoing issue for Defendant since Bf)1&8. 13. Defendant

had notice of such efforts to defraud since early 2[il6.

Defendant’scontract withthe energydepartmentequiresit to comply with
various federal policies and guidelines for comizptraud Id. at 12. Specifically
managemeninust develop internapolicies and procedures to combat fraud
ensue theyareproperly implementednd effectiveld. at 13.

Defendant requested Plaintiff’'s assistance to determine the root caus
$530,000paymentto a fraudulent entityid. Under Plaintiff's supervision, a cau
analysis team was assignédl.at 13-14. The issue was determined to be of meq
significance, requiring a level 2 root cause analydisat 14. The scope of the cal
analysis was limited to Defendant’s response to the fraudulent emiityrigpt.|d.
Other governmental agencies launched investigations into how the fraudulen
obtained the information necessary to accomplish this decefation.

After reviewing over twentyfive documents and interviewing ninete
witnesses, Plaintiff's team determined the root cause of Defendds®@,000
payment to a fraudulent entityas management’s failure to clearly define adeq
controls.ld. at 14-15. Specifically, in March 2017, Plaintiff's team found

Business Systems Directorate. management did nafearly define

adequate controls regarding the identificatidetectionand response
to potential fraudulent activities bgxternal criminal entities in the

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS-5
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Vendor ManagemenProcess; primarily relying on individual staff
members tadentify and respond to potential external threats.

Id. at 15. Plaintiff's team also identifleelevant facts surrounding the fraud, findi

2.38.1 There is no segregation of duties between @uatracts
Vendor Coordinator and the AccounBayable Vendor
Coordinator; the same persomrently fills both roles.

2.38.2 Transition of key staff out of both the AP a@bntracts
organizations resulted in some staffsuming additional
responsibilities while maintainindpeir normal work load.

2.38.3 In the Accounts Payable and Contracts organizatsnnsge
staff indicated they felt that the work loadswapacting the
completeness and accuracy of theark.

2.38.4 The current Accounts Payable Manager has been irokhe
for approximately 1.5 years; this manager isfassliar with
the identities of the vendors/POCs.

2.38.5 [Defendant}elies on individual staff membersitentify and
respond to potential fraudulent activity byternal sources;
however, this is not a writtegxpectation.

2.38.6 The training was informal and included ‘tridadowledge’ of
processes and expectationsdidi notinclude the personal
best practice of confirminghanges with the listed vendor
POCs.

|d. at 15-16.

Plaintiff learned management wasssatisfied with her team’soot cause

finding and sought to change Id. at 17. Plaintiffopposedany change to th
language abovdd. Around March 29, 2017, Defendant’s Chief Financial Off
andAssociatd_aboratory Director for Business Systems became concerned o}
root causdinding and began to exert pressure to chah@ecause héelt it made

management look baltl. at 19.He toldPlaintiff that the way the root cauBeding

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT'S
MOTION TO DISMISS- 6
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was writtendid notputthe laboratory in a good liglaind made itook as if it were
asleep at the whedd. In the ensuing days, Plaintdttended severaheetngs ang
exchanged numerous emails with management seeking to protdeahdrom
pressure to chandke root cause findindd.

On March 31, 2017, Plaintiff wrote to Defendant’'s Associate Labor
Director, stating,

Per our HDI requirements and caas®lyst qualificationprocess, this

is not how we do cause analysis at our Labde/eot just let concerned
stakeholders manipulate root cauaethe end of the process to make
us sound better. Ste@oke looked at this report twice before it came
to [management[Managementhas yet to bring the team together to
discuss how they got to the end results. That (changingaases and
results at the 11th hour) was tipeipr Quality andAssurance Associate
Laboratory Director's Jway. Notdoing it and | am not going to have
this cause analysis tedmnk that we have returned to the ‘old’ way of
doingbusiness. Otherwise, why bother.

i am not going to make this team sign a product they starid behind.
Id. at 19-20.

Plaintiff's efforts were ultimately unsuccessfidl. at 1718. Defendant’s
final April 2017 Cause Analysis Report changed the language as follows:

Business Systems Directorate management had a prioeuwg on
controls over internal fraud risks in response [tbe energy
departmet]’s annual risk statements in the Accounts Payable area
(which did not specifically address external fraud risks) lzamsed on

the majority of previous experience involvingternal fraud.
Consequently, the controls for thieentification, detection and
response to evolving fraudulesattivities by external criminal entities

in the VendoiManagement Process were less than adequate.

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 7
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Id. at 17. Additionally, Defendant’s final report deleted many of the relevarst
surrounding the fraudd. at 18.

Managment's actions in changing the root cause finding violated int
policy. Id. Management lacked training and expertisséke these changdd. at
17. Further, it was a conflict of interests for management to makes ¢hasge
because the root cause finding blamed managemfiise to clearly defing
adequate contraléd. at 1718.

Defendant soon retaliated against Plainkdf at 17, 26-24. After exhaustin

administrative remedies, Plaintiff filed this lawsuit againstebddant on July 2

2018.1d. at 2-3. Defendant moves to dismiss the complaint for failure to st
claim upon which relief can be granted. ECF No. 8. As part of hesmespPlaintif
requests judicial notice of documents relating to her claim. ECF No. 10.
LEGAL STANDARD

A complaint must contain “a short and plain statement of the claim shg
that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Under Federal R
Civil Procedure 12(b)(6), the Court must dismiss the complaint if it “fail[s] to
a claim upon which relief can be granted.”

In deciding a Rule 12(b)(6) motion, the Court construes the complaint

light most favorable to the plaintiff and draws all reasonable inferences

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 8
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plaintiff's favor. Ass’n for L.A. Deputy Sheriffs v. County of Los Angé&lé8 F.3¢

986, 991 (9th Cir. 2011). Thus, the@bmust accept as true all factual allegati

ons

contained in the complainAshcroft v. Igbal 556 U.S. 662, 678 (2009). But the

Court may disregard legal conclusions couched as factual alleg&emsg].

To survive a Rule 12(b)(6) motion, the complaimiist contain “sufficient

factual matter, accepted as true, to ‘state a claim to relief that is plausiiilg o

face.” Id. (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). Faqi

plausibility exists where the complaint pleads facts permitting a reasc
inference that the defendant is liable to the plaintiff for the misconduct allielg

Plausibility does not require probability but demands more than a mere pos

al

ynable

d.

(D

sibility

of liability. 1d. While the complaint need not contain detailed factual allegations,

threadbare recitals of a cause of action’s elements, supported only by con

statements, do not sufficld. Whether the complaint statasfacially plausible

claim for relief is a contexgpecific inquiry requiring the Court to draw from
judicial experience and common serigeat 6.

DISCUSSION

1. The Court takes judicial notice of appendixes 1, 2, and 6 in ECF No. 40

1 and rejects the other documents provided.

“The court ... must take judicial notice if a party requests it and the co

174

its

urt is

supplied with the necessary information.” Fed. R. Evid. 201(c)(2). Taking judicial

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS-9
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notice does not convert a Rule 12(b)(6) motion into a summary judgment n
Lee v. City of Los Angelea50 F.3d 668, 6889 (9th Cir. 2001).

Although the Court generally may not consider material beyond the pleg
in deciding a Rule 12(b)(6) motion, the Court “may consider extrinsic eviden
attached d the complaint if the document’s authenticity is not contested an
plaintiff's complaint necessarily relies on itlbhnson v. Fed. Home Loan Mor
Corp, 793 F.3d 1005, 1007 (9th Cir. 2015) (considering a deed of trust in rul
a Rule 12(b)(6) motion because the parties did not dispute the deed’s auth
and the plaintiff's complaint necessarily relied upon the deed as the source
defendant’s alleged duty).

Additionally, the Court “may take judicial notice of some public reca
including the records and reports of administrative bodikbdgja v. Orexiger
Therapeutics, In¢.899 F.3d 988, 1001 (9th Cir. 2018). Thus, the Court “may
judicial notice of ‘official information posted on a governmental website
accuracy of which [is] undisputed.Ariz. Libertarian Party v. Reagary98 F.3q
723, 727 n.3 (9th Cir. 2015) (alteration in original) (quotigdum v. Arntz640
F.3d 1098, 1101 n.6 (Sth Cir. 2011)).

Plaintiff asks the Court to take judicial notice of six documents. Deafl
disputes whether the third, fourth, and fifth documents apply. Therefore, the

may not take judicial notice of those documentsmrious energy departme

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT'S
MOTION TO DISMISS- 10
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orders Defendant argues the first, second, and sixth documents are irreleva
Court disgrees. The complaint cites and necessarily relies on those docurag
two modifications to Defendant’s contract and one energy department har,
outlining Plaintiff's job. Further, those documents are posted on the e
department’s official website ardefendant does not contest their authentig
Therefore, the Courhusttake judicial notice of those documentfe Court turns
now to the substance of those documents.

By regulation, an energy department contractor “shall be responsik
maintainirg, as an integral part of its organization, effective systems of manag
controls” 48 C.F.R. § 970.5203(a)(1). These controls must “reasonably en

that. . .financial, statistical, and other reports necessary to maintain accoun{

and manag#al control are accurateeliable, and timely.ld. Further, these controls

“shall be documented and satisfactory to [the energy departm@&r@}0.5203
1(a)(2). Also, an energy department contract@hdll be responsible f
maintaining, as a part of its operational responsibilities, a baseline quality ass
program that implements documented. control and assessment techniqt
§ 970.52031(b).

Defendant’s contract contains identical provisions as the regulation (¢
above. ECF No. 1Q at 6-7, 14-15. Additionally, the contract provides Defend

“shall develop a Contractor assurance system that.ignplemented throughol

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 11
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the Contractor’s organizatidnld. at 4, 12. This systemat aminimum, shal
include thefollowing key attributes as relevant herdd. at 5, 12. First, this syste
must include “[a] comprehensive description of the assurance system
processeskey activities, and accountabilities clearly identifietl. Secoml, this
system must include “[rligorous, ridkased, credible sedssessments, .
including ... independent reviews.Id. Finally, this system must inclug
“[i] dentification and correction of negative. compliance trends.id.

According to an energy department handbook, an Enforcement Coordil
responsibilities include “[@lsuring that contractor managers have a wor
knowledge of [the energy department]'s enforcemamigram” “[m] onitoring
contractor compliance assurance program effectiveness and progressing
toward a culture of critical seHvaluation and continuous improvemer
“[m] anaging or overseeing screening of problems, issues, findings, and cor
to identify noncompliance$and, critically “[ehsuringproper and timely reportin
of noncompliances Id. at 106.

‘Noncompliance’ is “[ajcondition that does not meet a[n energy departn
regulatory requiremeritld. at 102. Sometimesnbncompliances that led to t

event may not be identified until tmeot causeanalysis and preliminary inqui

have been completédd. at 126.Thus, “[ah effective causal analysis is esseritial

Id. at 131.

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS-12
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Generally, “aroot cause analysigs] appropriate for more significant
complex issues.|ld. at 129. But regardless of the issue involved, the er
department éxpects a contractor conducting an investigation/caasalysis tg

ensure that. .. the personnel who conduct the investigation are suffici

independent of involvement in the event and adequately trained and qualdie

“[Clontractors should . . investigatewhether organizational and managen
issues contributed to the failuréd. at 131. And “[ahy identifiednoncompliance
should be reported. . along with associated corrective actions developed frof
causal/root cause analysitd. at 126.
The Court has considered the preceding content in deciding Defen
motion to dismiss.
2.  The complaint states a facially plausible claim for relief.
The NDAA protects an employee of a federal contractor who disg
information he or she “reasonably believes” evidences one of the followin
types of misconduct: (1) “gross mismanagement of a Federal contract”; (2) “3

waste of Federal funds”; (3) “an abuse of authority relating Federal contract

or

lergy

ently

lent

72

n the

dant’s

loses
g five

A gross

(4) “a substantial and specific danger to public health or safety”; or (5) “a violation

of law, rule, or regulation related to a Federal contract.” 41 U.S.C. § 4712(a)

Defendant argues Plaintiff did not make a disclosure pieddoy the NDAA

a relatively newer statute with scant interpretive case Td&. partiesagree the

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
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Courtshouldconsult cases regarditige Whistleblower Protection Act of 1989
U.S.C. 82302 and the American Recovery and Reinvestment Act of 2009,LP
No. 1115, §1553, 123 Stat 115, 297, fguidance in interpretinthe NDAA'’s
parallel provisions.

An employee makes a protected disclosifréa disinterested observer w
knowledge of the essential facts known to and readily ascertainabledwyploe/ee
[could] reasonably conclude that the actiofest issue] evidence gros
mismanagemernta gross waste of funds, an abuse of authority, or a violati

any law, rule, or regulationCoons v. Sec’y of U.S. Dep’t of Treasud$3 F.30

879, 890 (9thCir. 2004) f{irst alteration in original) (quotingachance v. Whitg

174 F.3d 1378, 1381 (Fed. Cir. 1999)p establish that she held the requi
reasonable belief, Plaintiffneed not prove that the condition disclosed actt
established one or more of the listed categories of wrongdoing,” and instaat]
show that the matter disclosed was one which a reasonable per$en) position
would believe evidenceohe of the situations specifiedtrake v. Agency for Int
Dev, 543 F.3d 1377, 1382 (Fed. Cir. 2008)

“Mere differences of opinion between an employee [federal contractor

superiors as to the proper approach to a particular problem or the most appropriate

course of action do not rise to the level of gross mismanagenéhité v. Dep’

of Air Force 391 F.3d 1377, 1381 (Fed. Cir. 2004yV] here a dispute is in th

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 14
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nature of a policy disputégross mismanagemenmtquires that a claimgtederal
contractor]error in the. . . continued adherence to .a policy be a matter that

not debatable among reasonable pebdpie.at 1383

S

An ‘abuse of authorityis “an arbitrary and capricious exercise of authaority

that is inconsistent with the mission of the executive agency concerned
successful pedgrmance of a contract . of such agency.41 U.S.C. § 471@)(1).
“[T] here may be a reasonable belief tHéggal] violation has occurred, evé

though the existence of an actual violation may be debdtablete 391 F.3dat

or the

1382 n.2. However, sucla belief is not reasonable unless it is based onh an

employee’s perception of a “genuine infracflomf law,” as opposed to 4
“arguably minor and inadvertent misgueccurring in the conscientious carryi
out of onés assigned duti€sFrederick v. Deft of Justice 73 F.3d 349, 353 (Fe
Cir. 1996)

An employe&s disclosuremust ‘identify a‘specific law, rule, or regulatic

that was violated” Langer v. Dep’t of Treasur265 F.3d 1259, 1266 (Fed. Ci

2001) (quotingMeuwissen v. Dépof Interior, 234 F.3d 9, 13 (Fed. Cir. 2000
However, this requirement does not necessitate the identification of a statult
regulatory provision by title or number, when the employestatements and t
circumstances surrounding the making of those statenctzady implicate ai

identifiable violation of law, rule, or regulatidnd.

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 15
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In Coons an Internal Revenue Service (“IRS”) employe®tie disclosurg

S

regarding the manual processing of a large refund that he believed to be fraudulent

for [a taxpayerjunder highly irregular circumstanceés883 F.3dat890. The Ninth
Circuit concluded this was a protected disclosure, not a mere policy dispdiee
court reasoneddisinterested observer with knowledge of the essentialviamikl
reasonably concludtnis disclosure-“alleging that the IRS, whose mission is
collect taxes, improperly processed a large, fraudulent refund for a w
taxpayei—raised concernsf gross mismanagement, a gross waste of funds,

abuse of authorityd.

In Langer, anotter IRS employee Mentiorjed] to the [assistant U.$

attorneyy and his supervisor that he believed there was a problem \
disproportionately high number of African Americans being prosecu?2é® F.3d
at 1266 The Federal Circuit concluded this stagrh “clearly implicated th
guestion of selective prosecution and sufficiently raised possible violations ¢
rights to constitute a protected disclosure.

Here,Plaintiff objected to Defendant changing or manipulating the root ¢
finding—the official determination of how and why Defendant lost over hg
million dollarsto a fraudulent entity-in a report that the energy department wc
rely upon in determining what to do in response. Plaintiff expressed her bel

Defendant’s actiomwere prohibited. She mentioned the internal pgliashich

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 16
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Plaintiff designed and implemented to comply with Defendant’'s contrac

t and

governing regulation®8ut it is not reasonable to infer her concerns were limited to

the internal policy. After all, tvasknown even in the absence of a formal written

policy that managemet was prohibited from changing a root cause findig.

disinterested observer with knowledge of the essential faotdd reasonably

conclude Defendant’actions evidencedross mismanagement of, @n abuse o
authority relating to,a federal contract, as well as violation of regulationy
governing that contracBy inference, Plaintiff bld the requisite reasonable beli

The NDAA therefore protects her objection.

UJ

ef.

Defendant argues the complaint is deficient and premised on an inviable legal

theory because Plaintiff invokes internal policy only and does not specifically

‘gross mismanagement,” an ‘abuse of authority,” or a ‘violation of law, rul

allege

e, or

regulation.” The Court disagrees. Such labels, even if alleged, would be legal

conclusions and would not be entitled to the presumption of tglikl, 556 U.S

at 678 Further,“a complaint need not pin plaintiff's claim for relief to a prec

se

legal theory”; it must contain “only a plausible ‘short and plain’ statement of the

plaintiff's claim, not an exposition of his legal argumer8Kinner v. Switzeb62

U.S. 521, 530 (2011)The Court mustonstrue the complaint in the light most

favorable taPlaintiff and draw all reasonable eriences imerfavor. SeeAss’n for

L.A. Deputy Sheriffs648 F.3dat 991 As Enforcement CoordinatoPlaintiff

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT'S
MOTION TO DISMISS-17




1C

11

12

13

14

1€

17

18

16

20

designed and implemented internal policy to comply with Defendant’s contract and

governing regulations. So she clearly implicated the contract and regulation
she expressed her belief that Defendant’s astimiatedthe policy. Acceptings
true all factual allegations contained in the compjaieelgbal, 556 U.Sat678, it

appears Defendant’s error was not reasonably debatable because it consti

5 when

tuted an

actual violation of the policy and, by implication, the contract and regulations.

Moreover Defendant took such action despateonflict of interestand alack of
training and expertise.

In sum, “these allegations suffice to ‘raise a reasonable expectatio
discovery will reveal evidence’ satisfying the [protected disclosure] require

and to ‘allo[w] the court to draw the reasonable inference that the defendaoiti

for the misconduct alleged.Matrixx Initiatives, Inc. v. Siracusan®63 U.S. 27,

46 (2011) (second alteration in original) (citations omitted) (qudtimgmbly 550

U.S. at 556]gbal, 556 U.S. at 678)[he complaint states a facially plausible iz

for relief.
Accordingly,IT IS HEREBY ORDERED :
1. Plaintiff's Request for Judicial Notic&CF No. 10, isGRANTED IN
PART andDENIED IN PART .
2. Defendant’aViotion to Dismiss for Failure to State a ClaiBECF No.
8, isDENIED.

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 18
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ITIS SO ORDERED. TheClerk's Office is directed to enter this Order ¢
provide copies to all counsel.

DATED this 10thday of October 2018

.
(oan Lumﬁl .

SALVADOR MENL4VA, JR.
United States District<udge

ORDER GRANTING INPART AND DENYING IN PART PLAINTIFF'S
REQUEST FOR JUDICIAL NOTICE, AND DENYING DEFENDANT’'S
MOTION TO DISMISS- 19

and




