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Battelle Memorial Institute

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES DISTRICT courTApPr 03, 2019
EASTERN DISTRICT OF WASHINGTON seas r weavor, e

ALETA BUSSELMAN, No. 4:18-cv-05109-SMJ

Plaintiff, ORDER GRANTING IN PART
AND DENYING IN PART

V. DEFENDANT’'S MOTION FOR
PROTECTIVE ORDER AND TO
BATTELLE MEMORIAL MODIFY SCHEDULING ORDER
INSTITUTE, an Ohio nonprofit
corporation,

Defendant.

Before the Court is Defendant BateelMemorial Institute’s Motion for
Protective Order and to Modify the Schédg Order, ECF No. 32, as corrected
ECF Nos. 35, 35-1. Plaintiff Aleta Busselmopposes three aspects of Defend:
motion.SeeECF No. 41, as corrected by ECF N483, 43-1. Because oral argum
IS unnecessary, the Court decides Defendant's motion witho@eé& L CivR
7()(3)(B)(iii). Having reviewed the file in this matter, the Court finds good ¢
to grant Defendant partial relief.

The scope of discovery generally encompasses

any nonprivileged matter thestrelevant to any pty’s claim or defense

and proportional to the needs of tase, considering the importance of
the issues at stake in the action, dngount in controversy, the parties’
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relative access to relevant infortioa@, the parties’ resources, the
importance of the discovery in rdgimg the issues, and whether the
burden or expense of the proposgidcovery outweighs its likely
benefit.
Fed. R. Civ. P. 26(b)(1). But for good &, the Court may issue a protective o
“to protect a party or person from annoganembarrassmerappression, or undd

burden or expense.” BeR. Civ. P. 26(c)(1). “Adarty asserting good cause be

the burden . . . of showing that specific prejudice or harm will result if no prots

order is granted.Foltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122, 1130 (9th

Cir. 2003). “[B]Jroad allegatins of harm, unsubstantiated by specific examplg
articulated reasoning, do not satisfy th[is] tetd.”(quotingBeckman Indus., In
v. Int'l Ins. Co, 966 F.2d 470, 476 (9th Cir. 1992)).

If a protective order is warranted, t@eurt may forbid the discovery soug
limit its scope, or specify certain terms methods governing it. Fed. R. Civ.
26(c)(1)(A)—(D). If a protectiverder is unwarranted, eitherwhole or in part, th
Court may order, on just terms, thatparty or person pvide or permit thg
discovery sought. Fed. R. Civ. P. 26(c)(2).

A. Defendant’'s motion is moot as to Plaintiff's withdrawn discovery
requests.

Plaintiff has withdrawn interrogat@s 3, 5, and 11, and requests
production 17, 19, and 25. ECF No. 43-112+13. Therefore, the Court denies

moot Defendant’s motion concerning Pl#i's withdrawn discovery requests.
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B. Defendant’'s motion is moot as to Plaintiff’'s request for production 2.

Plaintiff has narrowed request for pumtion 2 and Defendathias agreed to

produce the designated personnel filEEF No. 43-1 at 10; ECF No. 44 at
Therefore, the Court denies as mdamfendant’s motion concerning Plaintif
request for production 2.

C. Defendant’s motion is moot as to Plaintiff's requests for production
and 30.

The parties no longer dispute Plaifisifrequests for grduction 5 and 3
because Defendant has produced the regdeshails. ECF No. 43-1 at 8; ECF |
44 at 9. Therefore, the Court denias moot Defendant’'s motion concern
Plaintiff’s requests foproduction 5 and 30.

D. Defendant demonstrates good cause limit Plaintiff’s interrogatories 7,
8, and 9, and requests for production 22 and 23.

Plaintiff asks Defendant to identify every employee who, in the pag
years, has “complainedbaut John LaFemina, Cindy D&ylor Marty Conger. EC
No. 33-1 at 13-14. Plaintiff provides the following definition of “complained”:

“complained” . . . means for an @loyee to communicate to you or to
a third party a concern about Battelwhich may include actions or
inactions by Battelle which imply unfaidiscriminatory, retaliatory, or
harassing treatment by you against aplegyee. This includes both oral
and written communications received by ydwectly or indirectly (i.e.,
a communication from a governmeagency notifying you of a
complaint).

Id. at 3.
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For each employee who made such a damf Plaintiff asks Defendant
“[s]tate the nature of thdlaged mistreatment;” “[s]tatéhe date(s) of the allegs
mistreatment;” *“
“[i]dentify all documents tht relate to [Defendant’s] response to the allg

” [11

mistreatment;” “[s]tatewhether any adverse action occurred after the pe
asserted mistreatment, and the dated nature of # adverse action.ld.
Additionally, Plaintiff asks Defendant tproduce any and all doments related t
[its] answer to the @vious interrogatory.id. at 13—15.

Defendant argues that Plaintiff's detian of “complained”is overbroad an
unworkable. ECF No. 35-1 at 10-11. TBeurt agrees. This definition cou
capture even trivial concerns that eoydes expressed orally to remote tf
parties—information disproportionat®d Plaintiff's needs and likely beyor
Defendant’s access in most instancesthBoextent Defendant could compile t
information, the burden and expense ofngoso outweighs its likely benefit
Plaintiff. Therefore, the Court finds go@ause to protect Defendant from un
burden and expense by limiting Plaifiifdefinition of “complained.”

But the Court also agrees with Plaihtifat Defendant’s proposed limitatig
Is underinclusive, failing to account fany oral complaints management kn

about but did not documer8eeECF No. 43-1 at 12. To ske a proper balance, t

Court narrows the definition as follows:
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An employee has “complained” if, in the past ten years,

(a) the employee disclosed actiamsinactions by John LaFemina,
Cindy Doyle, or Marty Conger thamply unfair, discriminatory,
retaliatory, or harassing treatment against any employee; and

(b) the employee communicated the disclosure in any manner tg
either

(1) a government agency, or

(2) a department of Battelle Memal Institute or the Pacific
Northwest National Laboratory responsible for receiving and
responding to employee complairds concerns (e.g., Human
Resources, Labor Relations, Eimy¢e Concerns, Diversity and
Inclusion, or Equal Employment Opportunity).

(c) This definition is subjedb the following limitations:

(1) if the communication was written or memorialized in
writing, this definition excludeany writing outside Defendant’s
possession, custody, or control; and

(2) if the communication was alrand not memorialized in
writing, this definition excludes any statement outside the
knowledge of the people listemsh Defendant’s response to
Plaintiff’s interrogatory 1.

Accordingly, the Court grants Defdant’'s motion for a protective ord
regarding Plaintiff’s interrogatories 7, &nd 9, and requedis production 22 an
23.

E. Defendant demonstrates good cause to limit Plaintiff's request fc

production 20

Plaintiff asks Defendant to produce dticuments related to the thirty-sey
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issues management identified that weetegorized as medium- or high-le
significance from 2014 to 2016. ECF No. 3&#112. Specifically, Plaintiff ask
Defendant to “produce the usal report for each issue, the various drafts of
causal report, and correspondence related to the drafting of each causallickf

Defendant argues Plaintiff's gstiovery request “is overbrog

disproportionate, and unduly felensome.” ECF No. 35-1 at 12. To comply wit}

vel

(S
pach
)ort.”
d,

it

Defendant “will have t@ather, process, reviewyéproduce dozens of volumingus

draft reports and, presumably, thousand®os of thousands related emails.Id.

As a compromise, Defendaptoposes limiting Plaintiff's discovery request

evidence regarding the eighteen issu#h which she was substantively involve

Id. Plaintiff rejects this limitation, guing evidence regarding the remain

nineteen issues “may show managemeetiarence or the alhsee of interference

which is evidence critical to Plaintiff'retaliation claim.” ECF No. 43-1 at 13.

The Court agrees with Defendanatlithe burden and expense of produ¢

evidence regarding all thirty-seven isswegweighs its likely benefit to Plaintiff.

Therefore, the Court finds good causetotect Defendant from undue burden

to

iIng

14

ing

And

expense by limiting Plaintiff’s discoveryqgaest to evidence regarding the eighteen

iIssues with which she was substantively involved.
Accordingly, the Court grants Defdant’'s motion for a protective ord

regarding Plaintiff’s rquest for production 20.
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F. Defendant demonstrates good cause modify the Scheduling Order.
The Court may modify a case scheddibr good cause. Fed. R. Civ.
16(b)(4). This standard primarily consid the diligence of the party seeking

amend a case schedufee DRK Photo v. McGrawHHGIob. Educ. Holdings

to

LLC, 870 F.3d 978, 989 (9th Cir. 2017). Thug @ourt may modify a case schedule

“If it cannot reasonably be met despitee diligence of the party seeking {

extension.”Zivkovic v. S. Cal. Edison Ca302 F.3d 1080, 1087 (9th Cir. 20(

(quotingJohnson v. Mammoth Recreations, |8&5 F.2d 604, 609 (9th Cir. 1992)).

Defendant asks for a sixty-day extiemsof all remaining deadlines, argui
“It cannot reasonably be exgted to comply with Plaitiff's expansive discover
requests by April 19, 2019” and also “witlot be able to complete its not
depositions before the discovery cutoff because of Plaintiff’'s counsel’s sche
conflict.” ECF No. 44 at 13. Plaintifargues Defendant should not receive
extension of time because it has failectd diligently and “instead has employ
a strategy of foot-dragging.” ECF No. 431 6. The Court finds the record dq
not support this accusation.

Thus, based on Defendant’s repreéaBons, the Court finds good causeg
extend all remaining deadlines by sixty dafad, because this extension of ti
cannot be accomplished without continuing thretrial conference and trial,

Court resets them administratively considering its calendar.
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Accordingly,IT IS HEREBY ORDERED:

1. Defendants Motion for a Protdove Order and to Modify the

Scheduling OrdeECF No. 32 as corrected by ECF Nos. 35;-B5is

GRANTED IN PART andDENIED IN PART .

A. Defendant's motion is GRANTED as to Plaintiffs
interrogaories 7, 8, and 9, anrequests for production 20, 2
and 23. Defendant shaespond to these discovery requests
limited by this Order, no later thaviay 1, 2019

B. Defendant’s motion i®ENIED AS MOOT as to Plaintiff’s
interrogatories 3, 5, and 11, and requests for production 2,
19, 25, and 30.

C. Defendant'anotionis GRANTED as to the Scheduling Ord
An amended scheduly order will follow.

2.  The notion hearing scheduled for April 11, 2015$RICKEN .

IT IS SO ORDERED. The Clerk’s Office is direetdto enter this Order ar
provide copies to all counsel.

DATED this 3rd day of April 2019.

(a0 s e Je

SALVADOR MENDS2A, JR.
United States District-3udge
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