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bmmissioner of Social Security

Sep 30, 2019
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
TERRY L, No. 4:18-cv-05134SAB

Plaintiff,

V. ORDER GRANTING
COMMISSIONER OF SOCIAL DEFENDANT'S MOTION FOR
SECURITY, SUMMARY JUDGMENT

Defendant

Before the Court arthe parties’ crossnotions for summary judgment, E(
Nos.11and 4. The motions were heard without oral argument. For the reast

forth below, the Court granBBefendants motion for summary judgmeand
deniesPlaintiff's motion for summary judgment
JURISDICTION

On March 21, 2014, Plaintiff filed a Title Il application for a period of
disability and disability insurance benefits on Nobem3, 2014. Plaintiff also
filed a Title XVI application for supplemental security income on November !
2014. In mth applications, Plaintiff alleged a disability onset date of June 1, !
These claims were denied initially on February 19, 2015, and upon reconsid
on August 25, 2014. Thereafter, Plaintiff filed a written request for a hearing
Il
Il
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On August 28, 207, a hearing was held before an administrative law jU
(ALJ). Plaintiff was present and represented by his attorney, Chad Hatfield.
impartial vocational expert was also present at the hearing.

The ALJ issued aanfavorable decision on December 18, 208R 13, and
the Appeals Council denied Plaintiff's request for review on June 6, 2018. A
Plaintiff filed a timely appeal to the United States District Court for the Easte
District of Washington on August 18018. ECF No. 1. This matter isgperly
before the Court under 42 U.S.C. § 405(g) and 42 U.S.C. § 1383(c)(3).

SEQUENTIAL EVALUATION PROCESS

The Social Security Act defines disability as the “inability to engage in
substantl gainful activity by reaon of any medically determinabggysical or
mentalimpairment which can be expected to result in death or which has las
can be expected to last for a continuous period of not less than twelve mont
U.S.C. 8 1382c(43)(A). A claimant shall beletermined to be under a disatyili
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only if his imparments are of such severity that the claimant is not only unable to

do his previous work, but cannot, considering the claimant’s age, education
work experiences, engageadny other substantial gdul work which exists in thg
national economy. 42 &.C. § 1382c(a)(3)(B).

and

17

The Commissioner has established a-ftep sequential evaluation process

for determining whether a person meets the definition of disabled undesdila¢
Security Act 20 C.FR. § 404.1520(a)(4)Bowen v. Yuakt, 482 U.S. 13714042
(1987).

At step onethe ALJ must determine whether the claimargresently
engagedn “substantial gainful activity 20 C.F.R8 404.1520(b). Substantial
gainful adivity is defined as signi€ant physical or mental activisedone or
usually done for profit. 20 C.F.R. 8§ 404.1572. If the individual is engaged in
substantial gainful activity, he or she is not disabled. 20 C.F.R. § 404.1571.
the ALJ proceeds tstep two.
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At step twothe ALJ must determine whether thiaicnant has a sever
medically determinable impairment, or combination of impairments, that
significantly limits the claimant’s physical or mental ability to do basic work
activities. 20 C.F.R. 804.1520(c). If the clainmd doesnot have a severe
medically determinable impairment or combination of impairments, he or she
not disabled. If the ALJ finds the claimant does have a severe impairment o
combination of impairments, the ALJ proceedstép three.

At step threethe ALJ must determine whether any of the claimasdigere
impairments “meets or equals” one of the listed impairments acknowlégigbe
Commissioner to be sufficiently severe as to preclude substantial gainful ac
20 CF.R. §8 404.1520(d), 40425; 20 C.F.R. § 404. Subpt. P. App. 1 (“the
Listings’). If the impairment meets or equals one of the listed impairments, t
claimant isper sedisabled and qualifies for benefiténot, the ALJ proceeds to
the fourth step.

Before considering step fouthe ALJ must determine the claamt’s
“residual functional capacity.” 20 C.F.R. § 404.1520(e). An individual’s resid
functional capacity is his or her ability to do physical and mental work activit
a sustained basis g®te limitations from hismpairments20 C.F.R. §
404.15454)(1) In making ths finding, the ALJ must consider all of the relevar
medical and other evidence. 20 C.F.R. § 404.1545(a)(3).

At step four, the ALJ must determine whether the claimant’suaisid

functiomal capacity enbles the claimant to perform past relevant workC2.R. §
404.1520(e)f). If the claimant castill perform past relevant work, he or she i$

not disabled. If the ALJ finds the claimant cannot perform past relevant work
analysis proceeds to thefthfstep.

At step five, the burdeshifts to the Commissioner to prove the claimant i
able to perform other work in the national economy, taking into account clair
age, education, work experience, and residual furatagpacity. 20 C.F.R. §
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404.1520¢). To meet this burden, the Commissioner muttldish (1) the
claimant is capable of performing other work; and (2) such work exists in
significant numbers in the national econo2§.C.F.R. § 404.1560(c)(2)ackett
v. Apfé, 180 F.3d 1094, 1099 (9Cir. 1999).
STATEMENT OF FACTS

The facts have been presented in the administrative transcript, the AL
decision, and the briefs to this Court. Only the most relevant facts are sumn
here. Plaintiff was born on July 4, 1970. AR 23. Plaintiff tetithat he quit

school halfway trough theterth grade ad has difth grade reading level. AR 45.

Plaintiff alleges disability due to hip paicgronary artery disease, COPdDdden
death syndromehronic back and neck pain, and sleep apnea. AR 17

THE ALJ'S FINDINGS
At step one the ALJ found thaPlaintiff had not engaged in gainful activ

since June 1, 2014. AR 17.

At step two, the ALJ found that th@laintiff has the following severe
impairments deep apnea; chronic obstructive pulmonary diseadestance abus
degenerative dk disease of the lumbar and cervical spine; mild right hip
dysplasia, status post replacement; and coronary artery disease. AR 17.

At step three the ALJ foundPlaintiff's impairments did not meet or
medically equal anyfdhe listed impairments in thestings. AR 18.

Before reaching step four, the ALJ fouRtintiff had the residual functioi
capacity:

“to perform light work as efined in 20 CFR 404.1567(b) and
416.967(b) except he needs to be able to shift positioasy 0
minutes from sitting, stalng, or walking for 5 minutes while
remaining at the wosktation. He can frequently balance and stoop,
occasionally climb stairand ramps, kneel, crouch, or crawl, and
never climb ropes, ladders, or scaffolds. He canufatly reach
overhead bilaterallyHe should avoid all exposure to extreme cold,
heat, wetness, humidity, pulmonary irritants, such as fumes, odors
dusts, gases, and poor ventilation, except occasional exposure t

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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industrial chemicals, and he should aveimhcentrates exposure to

moving machinery and unprotected heights. He should have work that

consists of simple, routine, repetitive tasks in works that requires

minimal math, reading, or writing skills.” AR 18.

At step four, the ALJ foundPlaintiff was unable to perform anpast
relevarn work. AR 23.

At step five, the ALJ asked the impartial vocational expert whether job
existed in the national economy for an individual vitaintiff's age, education,
work experience, and residual functional capacihe Vocational expert testifiec
that given these factotthe individual would be able to perform tregjuirement o
representative occupations, such as parking lot attendant, cashier Il, and as
small products. AR 24As a result, the ALJ fouhPlaintff was not disaled, as
definedin the Social Security Act. AR 24.

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner is govg
by 42 U.S.C. § 405(g). The scope of review under Section 405(qg) is limited,
the Commisioner’s decision will be distued “only if the ALJ’s decision was N
supported by substantial evidence in the record as a whole or if the ALJ app
wrong legal standard3haibi v. Berryhill 883 F.3d 1102, 1106 (9th Cir. 2017).
“The findings of the Commissioner of Social Seguas to any fact, if supporteg
by substantial evidence, shall be conclusive.” 42 U.S.C § 405(g).

“Substantial evidence” is defined as “such relevant evidence as a reas
mind might accept as adequate to suppadnclision.”Molina v. Astrue674
F.3d 1104, 1121 (9th Cir. 2012). However, when determining whether substs
evidence exists, a reviewing court “must consider the entire record as a whg
weighing both the evidence that supports and the evideatddtracts from the

Commissioner's cohgsion, and may not affirm simply by isolating a specific

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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guantum of supporting evidencé&arrison v. Colvin 759 F.3d 995, 1009 (9th ¢

2014).
Reversal of the Commissioner’s decision is not warranted unlessaaror
omission is not harmlessommaetti v. Astrue533 F.3d 1035, 1038 (9th Cir.

r.

2008). The burden of showing an error is harmful generally falls upon the party

appealing the ALJ’s decisio®hinseki v. SanderS56 U.S. 396, 4620 (2009).

ISSUES FOR REVIEW

(1) Whether the Al erred inveighing Plaintiff's subjective symptom claims?

(2)Whether he ALJproperlyerred inweighingthe expert medical evidea®
(3)Whetherary error was harmf@
DISCUSSION
(1) Plaintiff's Subjective Symptom Claims
Plaintiff argues the ALJ immoperly rejected his testimonygarding the

severity of his symptoms. An ALJ engages in a-st&p analysis to determine

whether a claimant’s testimony regarding subjective pain or symptoms is credible.

Garrison v. Colvin 759 F.3d 9951014 (9th Cir. 204). “First, the ALJ must

determire whether the claimant has presented objective medical evidence of an

underlying impairment ‘which could reasonably be expected to produce the

other symptoms alleged.Id. (quotingLingenfelterv. Astrue 504 F.3dl028, 1036
(9th Cir. 2007)). Irthis analysis, the claimant is not required to show “that [hi$]

impairment could reasonably be expected to cause the severity of the symp
[he] has alleged; [he] need only show that it could reasomalviy caused some
degree of that symptom3molen vChater, 80 F.3d 1273, 1282 (9th Cir. 1996)
the claimant satisfies the first steptlis analysis, anthere is no evidence of

malingering, “the ALJ can reject the claimant’s testimony about the severity

[his] symptoms only by offering specific, eleand convincing reasons to do so|

Id. at 1281.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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In this case, the ALJ fourfdlaintiff’s medically determinable impairments
could reasonably be expected to cause the alleged symptoms. AR 19. However, the

ALJ foundPlaintiff's statements concerning thednsity, persistence and limitirjg
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effects of these symptoms were inconsistent witlothective medicaladence.
AR 19.

(a) The ALJ Offered Valid Reasons foiscredting Plaintiff’s Testimony

The ALJ’s reasoning satisfies the clear and convincing stantiaedALJ
noted inconsistencies betweRlaintiff’s testimony and the record andted
reasons to discredit Plaintiff's testimoggnerally

The ALJ points to medical reports that show #atntiff told Dr. Woolevef
he was performing certain tasks thahis hearingPlaintiff testifiedhe could not

do: such as camping in his trailer, including picking up and moving his camp;

remodeling his home; and repairing his motor homestwogping AR 21.
Additionally, the ALJ pointed to a psychological repdy Dr.Ronald Pag where
Plaintiff reportedthat he quit working not due to his own pént ratler, due to
the needs of caring for his wife and fath&R 21

Further the ALJ discountedPlaintiff’s testimony because medical report

UJ

showed thaPlaintiff repoted no current heart pain and that his coronary artery
disease was stable in 2QTdntary toPlaintiff’s testimony. AR19Plaintiff's past
drug use and failure to stop smoking tabaco and marijuana, against the
recommadation of his doctors, also contribd tothe ALJ discrediting Mr.
Lannings pain and symptom persistengd? 21.

TheALJ used the same reasoning to dis¢dba thirdparty function report
from MargoLanning Mr. Lanning’s wife Because Ms. Lanning ciaed the same
limitations for Mr. Lanmng that the ALJ believed were inconsistent with the

medical records this evidence was appropriatelygiven low weightAR 22.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT 3y 7
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TheCourt finds the ALJ’s reasons for discreditif@gintiff's testimony, and the
third partytestimony are valid and legaflsufficient.
(2)Medical Opinion Evidence
Plaintiff argues the ALJ failed to properly consider and weigh the med
opinion eviance.In the alsence of a contrary opinion, a treating physician’s
opinion may not be rejected unless “clear aodvincing” reasens are provided.
Lester v. Chater81 F.3d 82, 830 (9th Cir. 1995). If a treating physician’s opir

1113

Is contradicted, it may be discountaaly for “specific and legitimate reasons’
supported by substantial evidence in the recddd.at 830 (quotindMurray v.
Heckler, 722 F.2s 499, 502 (9th Cir. 1983). The ALJ can meet this burden by
setting out a detailed and thorough summary of the facts and conflicting clin
evidence, stating his interpretation thereof, and making findinggsgallanes v.
Bowen 881 F.2d 747, 751 (9th Cir. 1989).

In this @se Plaintiff argues the ALJ improperly rejected the opinions of
treating physicians Dr. Woolev and Dr. Hendersp@and failed to address
reviewing physicianDr. Palasi’'s, opinion at all.

(a)Dr. Woolever

In May of 2015Plaintiff’s primary care physician Dr. Woolever's medicg
report satedthatPlaintiff was “severely limited,” and “unable to meet the dem
of work”. ECF 87 No. 16F at 8. This determination was mbdsed off three
diagnogs: oronary artendisease, OPD, and hip pain. ECF8No. 16F at 7. D
Woolever assigned severity ratings of Flaintiff’s COPDand hip pain, and a
severity rating of 4 t®laintiff's coronary artery diseaskl. at 5. In his report Dr.
Woolever states that this limraiton on work activities would persist for 99 mont
with available medical treatmendl. at 8. The ALJgave little weighto this
testimony chiefly because obr. Woolever’'s more recent medical reportsatih

reflectmarked improvement after treatmenhe 2015evaluationvasdoneprior

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT 3 8
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to Plaintiffs treatmenfor his heart problems, which wehesolved after stent
placement.” AR 23. Dr. Woolevgn a series of follow up visits in 201&tatel
that the COPD and coronary artery disease are under ¢aagolstating “no
current symptoms thatppear wrrisome,” in February of 2016. ECF/BNo. 15F
at 32.This specific and legitimate reason fassigningow weight toDr.
Woolevers 2015 report wanot error.

(b)Dr. Henderson

In May of 2017 Dr. Richard Herdon’'s medical report stated thakintiff
was unable to work for a period of three months as he was recovering from
surgery. ECF &, No. 16F at 2The ALJ gave little weight to this assessmaatit
related to Raintiff’s ability to work,becauseite 3month time period did not
constitute adng enough period of time to qualify as a disability Braintiff was

expected to recover and be able to work after that-thieh time period. AR 22.

TheALJ gave a clear and convincing reasoning as to whyiBnderson’s
medical evidence was given little weight.

(c) Dr. Palasi

Plaintiff argueghat the ALJ erred by not addressing DSHS physibian
Palasi’'s medical evidencAn ALJ must consider prior medical evidence from
state or federal agencié®dministraive law judges are not required to adopt &

prior administrative medical findings, but they must consider this evide?@e

C.F.R.§ 404.1513a(b)(1)l'he ALJ did not address Dr. Palasi’s testiyand thus

erred AR 15. The Court must determine whettrexerror is harmless
(3)Harmless Error
Reversal of an SSA adjudication account derror requires a determination
prejudice and the burden is on the party claiming the error to demonstrate n
that the error exists but also that the error aftebt#h the procedural rights and
I

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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substantial rights of the claiming partyudwig, 681 F.3dat 1054 (9th Cir. 201p

An error is harmless if “there remains substantial evidence supporting the ALJ

decision and the error “doest negatelte \alidity of the ALJ's ultimate
conclusion.”Molina, 674 F.3cat1115 (9th Cir. 2012)

In May of 2015 Dr. MyrnaPalasiperformed an evaluation &faintiff’s
medical record without examiningPlaintiff. ECF 87, No.16F at 11. Dr. Palasi
concludedthatPlaintiff hadaless than sedentary level of wpdsggning a
severity rating of 4 t®laintiff’'s coronary artery disease, and a level of 5 to
Plaintiff’'s COPD. ECF 87, No.16F at 15Plaintiff's hip issies did not have a
mgor impact on thiglisability incapacity determination in 201¥l. Dr. Palasis
May of 2015 opinion on Rintiff’s COPD wadased on her review afr.
Woolevets 2015 report, which the ALJ amgpriately gae low weght in light of
the 2016 follev-up.

In May of 2017 Dr. Pdasiagainreviewedthe medical reports from Dr.

Woolever from May of 2015, Dr. Richardedderson from May d2017, and othe

medical documents from Providence St. Mary Mediztter from March of
2017.1d. Dr. Palasi’s evaluation concluded tidaintiff wasunable to perform
activities at heavy, ntkum, light and sedeary exertion leveldd. at 8.Dr. Palasi
concluded the highest level of wdpkaintiff could perform was “less than
sedentary.ld. Inthe 2017eport Dr. Palasi gave a severity ratin@2db both
Plaintiff's COPD and coronary artery disease and a severity level dd&itdiff’s
hip issuesld. at 9.Again, Dr. Palasis determination of IRintiff’'s COPD and
cororary artery disease were based upon Dr. Woolstkenoutdated 2015
repot, and nd the 2016ollow-up detding Plaintiff s betterthanexpected
response to treatment. Likewise, Daldsis determinatiof Plaintiff’s hip issue
was based uponrDHendersois opinion which the ALJappropriatelygave low

weight.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT 3y 10

L

r

S



O 0 ~I oo g B W N B

=
= O

12

The ALJ gave lav weight to the medical mrds which formed the basis ¢
Dr. Palasis review, and for the sameasons, would hawgvenDr. Palasis
opinions formed basagpon thoseecords low weightThe ALJ’s failure to
addres®Pr. Palass experttestimony woulchave made no difference in the
outcome of the ALJ’s opiniarmheALJ’s errorin failing to extend tle reasos for
giving low weight to Dr. Hererson and Wooleves reportdo Dr. Pabsis review
of those records wdkerebreharmless.

CONCLUSION

Having eviewed the administrative record and the ALJ’s findings, the (

finds the ALJ’s decision is supported by substantial evidencergnéreors were

harmless.

Accordingly, IT IS HEREBY ORDERED:

1. Plaintiff's Motion for Summary Judgment, ECF Nd.,, is DENIED.

2. Defendant’s Motion for Summary Judgment, ECF NQidGRANTED.

3. The decision denying benefitsA$FIRMED.

4. The District Court Executives directed to enter judgment in favor of
Defendantind againsPlaintiff.

IT IS SO ORDERED. The District Court Clerk is hereby directed to ent

this Order provide copies to counselndclose the file
DATED this 30th day of Septembe019.

 Stley 0 e

Stanley A. Bastian
United States District Judge
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