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Dec 16, 2019
UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON
CLINTON HECK, No. 2:19-cv-05033 SAB
Plaintiff,
V. ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JAMES KEY, JAMES FUNNEMARK | JUDGMENT; GRAN TING
and JANET NELSON, DEFENDANTS’ MOTION FOR
Defendant. SUMMARY JUDGMENT
Before the CourtairePlaintiff's Motions for Summary JudgmerECF No.

23,and Defendaist CrossMotion for SummaryJudgmentECF No.27. The
motionswere heard whout aal argument. Plaintiff is proceedj pro se
Defendand arerepresented by Assistant Attorneyr@eal Timothy J.Feulner

Plaintiff Clinton Heck a prisoner in the custody of the Washington Stat
Department of Corrections bringinga daim under 42 U.S.(§ 1983, seeking
injunctiverelief and monetary damagesdause of alleged denial of the right tg
petition the government for redress of grievances.

Motion Standard
Summary judgment is approgate “if the movant shows that therenis

genuine dispute as to any material fact and the movant is entitled to judgme
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matter of law.” Fed. R. Civ. P. 56(a). The moving party has the initial burder of
showing the absence of a genuine issue of fact for @&btex Corp. v. Catrett
477 US. 317, 325 (1986). An issue mfaterial fact is genuine if there is sufficignt
evidence of a reasonable jury to return a verdict fontdmemoving party.Thomas
v. Pondey611 F.3d 114, 1150 (9th Cir. 2010 he normoving party cannot rely
on conclisory allegations alone to create ssue of material fadtdansen v.
United States7 F.3d 137, 138 (9th Cir. 1993)the moving party mds its initial
burden, the nomoving party musthen go beyond the pleadis and’set forth
specific facts showipthat there is a genuine issue foal.” Anderson v. Liberty
Lobby, Inc,477 U.S. 242, 248 (1986). The parties must support assertions Qy

citing to particular parts of the record or shiat the materials citecbchot

~

establish the absence or preseoica genuine dispute of materialct. Fed. R. Ciy.
P. 56(c)However a court may neither weigh the evidence nor assess credibijlity;
instead “the evidence of the nemovant is to be believed, and all justifiable
inferences are to be drawn in his favakriderson477 U.S. at 255ee als
Cortez v. Skol776 F.3d 1046, 1050 (9th Cir. 2015).

In addition to showing there are no questions of material fact, the mov[ing

party must also show i$ ientitled to judgment asmatter of lawSmith v. Univ. of
Wash Law Sch, 233 F.3d 1188, 1193 (9Cir. 2000). The moving party is entitled
to judgment as a matter of law when the-neooving party failsa@ make a
sufficient showing on an essential element of a claim on whichahenoving
party has the burden of @b Celotex 477 U.S. at 323.

When considering a motion for summary judgment, a court may neithe

-

weigh the evidence nor assess credibilitgtead, “the evidence of the narovant
is to bebelieved, and all jusidble inferences are to be drawn in fagor.”

Anderson477 U.S. at 258/Vhen patrties file simultaneous crasstions for
summary judgment, the court reviews each motion and the appropriate evidentiary

material identified in suppt of the motion separiy, giving the nonmoving party
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for eath maion the benefit of all reasonable inferend&sunozzi v. Cable
Comnt’ns, Inc, 851 F.3d 990, 995 (9th Cir. 2017)
Plaintiff 's Claim

Plaintiff alleges that he was denied the opportunity to file a iRRPderto
challenge the loss of earned reletises that was taken during hdacement in th
Stafford Creek Corrections Cen{&CCC)Intersive Management Unit (IMU)
Plaintiff asserts that he lost 10 days dufrgcembef017 and Januai3018.
Plaintiff maintainshe was up against the egeardeadineto file a PRP and
becaseof Defendant’ adions he was unable toest the dedline.

Access to Courts

Under the First and Fourteenth Amendments to the Constitution, state
prisoners have a right of access to the colewis v. Caseys18 U.S. 343,46
(1996). “[A]ccess to the courts means theapunity to prepare, senand file
whatever pleadings or other documents are necessary or appropriate in ord
commence or prosecute court proceedings affeota personal liberty.td. at
384 (quotationomitted). This right “requires prison authorities to assist inmate
the preparation and filing of meaningful legal papers by providing prisoners
adequate law libraries or adequate assistance from persons trained in the 13
Bounds v. Smitt3 U.S.817, 828(1977).

The right of access not unlimited. Rather, it is limited tmmplaints in
direct criminal appeals, habeas petitions, and civil rights acliengs 518 U.S.
at 354.Moreover, he right of access to coufts ancillary to thainderlyingclaim,
without which a plantiff canna have suffered injury by bag shut out of court.
Christopher vHarbury, 536 U.S 403, 415 (2002).

In a backwardooking daim, where as herethe prisoner is argng lossof g
meritorious suithat canot now betried, the plainff mustshow 1) the loss of a
nonfrivolous or arguable underlying claim; 2) official acts fratghg thelitigation;

and 3) a remedy that may be awarded as recoraprrighat is not otherwise
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available in a fture suit.Phillips v. Hwst, 477F.3d107Q 1076 (9th Cir. 2007)
overruled on other grounds by Hurst v. Phillip®5 U.S. 1150 (2009).

To hawe standing to bring suchcéaim, plaintiff must allege he suffered an

actual injury.Lewis 518 U.S. at 3552, Vandelft v. Mses 31 F.3d 794, 798 (9t

Cir. 194).“ Actual injury is defned as aspecific instance in which an inmate

was actually denied access to the cotirténdelft 31 F.3d at 798.
Facts

OnFebruary28, 2018, Plainff, a prisoner in the custody of the ¥¥angtor
State Department of CorrectiofBOC),was transferred to theivay Heights
Correctiors Center (AHCC), a OC facility in Airway Heights WashingtonHe
was classied as medium custody. While at the AHCC from February 28, 20!
until January 15, @19, Plainiff was found guilty of founnfractions (1)
introducingor transferring any unauthorized drugdosug paraphernalia; (2)
possessingr receiving a positive test for use of an unauthorized drug, alcahg
intoxicating substanc¢é3) refusinga cel or housing assignment; and (4) being
an areavhee the presence of the offender is unauthorized.

On April 6, 2018, Plaintiff was placed in the SpecMbanagement Unit
(SMU), a shoHterm segregain unit, pendinganinvestigation into allegatits hat
Plantiff was introducing contraband into the prison through a visitor. AHCC
confiscated metmphetamin¢hat the visitor had in her possession and theovi
admitted that she had conspired watlairtiff to introduce methnphetaminento
the facility. Plairtiff was infracted ad found guilty on April 17, 2018dewas
released back into the gemal populatioron that day.

On August 27, 208, Plaintiff was placed in the SMU pending istigation
and vas released back to general populatio®ogust 3L, 2018

OnOctober 11, 201&laintiff was terminated from thEherapeutic
Community LongTerm Treatment progranklaintiff was toldthat he was going

be transferred tthe Washington Corrections Centé&/CC) in Shelton

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT; GRANTING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT ~4

—

—

staff

Sit

10]




O 0 ~I oo g B W N B

e i o e
M =~ o M D W N e O

WashingtonPlaintiff staedtha he couldnot be housd atWCC. After staff
verified that he had no reason that he could not be housed at WCC, he was
in the SMU pending an investigation and infractdd was found guilty of this
infractionand on November 16, 2018 wateasedo general population after his
Custody Facily Plan was appread.

OnDecembed 2, 2018 Plaintiff was placed in the SMU for investigation
into him retising a bed asgnmentHe was housed in the SMU from Dedsn
12, 2018 until January 15, 2801

On Deember 14, 2018, Plaintiff requested legal books, legal materialg

otherresources to file a Personal Restr&lettion (PRB in order to challenge the

loss of 10days of earned rease time. Defendant Jantasanemek denied the
request bemusePlaintiff had not been iBMU for 30 days, pursuant to DOC
Policy 590.500!

On Decembet 8, 2018, Plaintiffagainrequested access to thev library,
legal books, PR formsand legal madrials.DefendantFunnemark denied his
request.

On December 22018 Raintiff spoke with Defendant Funnemaakd

explained to him tha®laintiff was facinga deadline to file his PRP. He asked

1 Under SMU and AHCC policy, inmates who are housed on the SMU have
limited access to legahaterals. ECF No. 31. If an inmate has a verifiable cour
deadline, the inmate can access his personal legal documents/papers from
Library. Id. If the inmate does not have a verifiable deadline and has not beg
the SMU for at leaslO days, they do not hawaccess to their legal properity.
After 10 days, the inmate can obtain copies of their personal legal materials
also send kites to the Law Librarian for answers to general questoAfter 30
days, the inmate can hasecess to linted legal books materials, and various

paperwork/forms from the Law Librarid.
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priority access. Diendant Funnemarégaindenied his request.

OnDecembef6, 2018 DefendanfFunnemark received twotkisfrom
Plaintiff in which he asked for the BlackLawDictionary and the Brief Bank
Index.Defendant FunnemariteniedPlaintiff’s request.

On December 2, 2018, Rdintiff filed a kite in which hestated that he had
deadline ina specific case. DefeadtJanetNelsonconcluded that he had no
mandated deHines

On January 82019 Plaintiff requested copies and a ¢ggmanilla ewelope
to mail out his personal legdbcuments to the court ahé request was denied.

Priorto his time in the SMU in Bcenber 208, Phintiff filed two PRPs in
November 20&. He hadasked for PRP packets and had received tiemng his
placement in the $1U in DecembeR018,Plaintiff filed a PRP with the
Washingtorcourts. ThePRPs were siged by Plaintiffwhile he waousd in he
SMU. During his timeat AHCC in 208 and 2019Plaintiff accessed the Law
Library five times while he was housed in the geneogdypation.Plaintiff neve
filed a ARP raisingheclaims regardinghe lost of hisLO days of good time.

Analysis

Here,a resonable jury would not conclude that Plainsiffffered an acal
Injury to provehis access to court claimhe recod demonstrates that Plaintiff h
adequate gportunities to file the PRprior to his placement in the SMah
December 122018. Also, the recordndicates that Plaintifivas able to file
another PRP while in the SMU in December 2018. Finally, there is nothing i
record that suggests that Plaintiff ever attempted to file a PRP on the issue |
claimshe wanted to raes As suchsummary judgment in favor of Defendants i
approprate becaise nareasonablgury would find in favor of Plaintiff.

Accordingl, IT IS HEREBY ORDERED:

1. Plaintiff’s Motion for Summaryudgment, ECF No. 2 is DENIED.
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2. Defendnts’ Motion for SunmaryJudgmeat, ECF No. 27, is
GRANTED.

3. The District Court Executive is directed to enter judgment in favor f
Defendand and against Plait.

IT IS SO ORDERED. The District CourExecutiw is directed to enter th
Order, forward a copy to Platiff and cownseland close the fileThe Court finds
that an appeal of this Order would not be taken in good faith.

DATED this 16th day ofDecembef019.

Shodeyld Soer_

Stanley A. Bastian
United States District Judge
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