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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 CELL THERAPEUTICS, INC., CASE NO. C07-0310JLR

11 Plaintiff, ORDER
12 V.

13 THE LASH GROUP, INC,, et al.

14 Defendants.
15 l. INTRODUCTION
16 Before the court are Plaintiff Cell Theragics, Inc.’s (“CTI”) motions for leave

17 | to file certain documents under seal (DkL%9) and motion for a protective order (Dk{. #
18 181). Defendant The Lash Group, Inc. (“Lash”) opposes CTI's motion for a protective
19 || order 6eeDkt. ## 200, 201), but lsdfiled no opposition to CTI's motion to file certain
20| documents under seal. Having consideredptrties’ submissions with regard to the

21| foregoing motions, the court GRANT®th motions (Dkt. ## 179, 181).

22
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. BACKGROUND

The motions before the court invola€2001 memorandum from Nixon Peabod
LLP containing attorney-client privileged coramications to CTI. In an April 26, 2006
letter, the government referenced this memduan in a letter to CTI's counsel with
regard to a qui tam actionmpaing at that time against CT(Second Calfo Decl. (Dkt #
205) Ex. 1.) Counsel for CTI responded ilether dated April 28, 26, stating that the
memorandum had been identified on a privilegge and that CTl was not prepared to
waive the attorney-client privilege or poovide a copy to the governmentd. The
underlying qui tam action was settl a year later in April 2007(Reply (Dkt. # 204) at 5
n.3.)

In the spring of A08, prior counsel to CTI learnéar the first time that one of
CTI's former employees, James Marchéds®] provided a copy of the privileged
memorandum to both the government antdash without authorization from CTI.
(Reply at 2;see alsdMyers Decl. (Dkt. # 201) Ex. C.LTI's national sales manager ha
provided a copy of the memorandum to Mr. Marchese so that Mr. Marchese could
him in understanding the dament. (Calfo Decl. (Dkt## 180 (sealed), 182 (redacted
Ex. 2.) Atthe time, Mr. Marchese wavorking as a “Specialist” on CTI's
reimbursement policies and strategies (a subject of the memoranddm). (

During an April 2008 Federal Rule of @i¥rocedure 37 conference, counsel ft
CTIl informed Lash that CTdid not sanction Mr. Marchese’s disclosure of the

memorandum and that the memorandum was privileged. (Calfo Decl. Ex. 3.)

d

assist

)

Nevertheless, a few weeks later, Lashtkad the 2001 memorandum as an exhibit
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during the May 16, 2008 deptisn of Mr. Marchese. Id., Ex. 2.) Counsel for CTI
again objected on grounds dfaney-client privilege. Towid the possibilityof having
to depose Mr. Marchese a second time, celuios both CTl and Lash agreed that the
guestioning of Mr. Marchese with regard to the memorandum during the course of
deposition would not constitute a wai@rCTI’s attorney-client privilege. Id.)

On June 4, 2008, counsel 0TI again requested that Lash return or destroy &
copies of the privileged memorandum. (MyBexcl. Ex. C.) On June 9, 2008, Lash
refused to return the document assertiveg any privilege had been waivedd.(Ex. D.)
On June 19, 2008, the court entered a juddraedismissal against CTI. (Dkt. # 94.)

An appeal followed, and on January 2010, the mandate from the Ninth Circd
was entered. (Dkt. # 118.) During this peli CTI's counsel changed a number of tin
(SeeDkt. ## 103, 113.) CTI'present counsel entered #etion in January 2011, and
brought the present motion for protectoreler on March 25, 2011, within the time
period allowed for discovery motionsSdeScheduling Order (Dkt. # 142).)

1. ANALYSIS

CTI bears the burden groving the attorney-client privilege exists with regard
the memorandum and that thevpege has not been waivedlnited States v. Richey,
632 F.3d 559, 566 (9th Cir. 2011). Thetms do not dispute that the memorandum
contains attorney-client communicationBhe dispute centers on whether or not the
privilege has been waivedSéeResp. (Dkt. # 200) at 7 (“. Lash only contests . . . thg

the privilege has not been waived.”).)

his

1
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nes.
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CTlI's disclosure of the document to Mr. Marchese during the course of his
employment at CTI did not waive the privilegdere, Mr. Marchese testified that he w
provided the document by CTI's national sateanager because the manager neede(
Marchese’s assistance in understanding tloeigbent, and Mr. Marchese was working
a “Specialist” with regard to a subjetitter covered by the memorandum. “A
corporation does not waive its privilege @vhnon-lawyer employees send or receive
communications because corporate communications which are shared with those
need to know of the commuaaitions are confidential for puwses of the attorney-client
privilege.” Deel v. Bank of Am., N.227 F.R.D. 456, 460 (W.D. Va. 2005ge also
SMC Corp. v. Xerox Corp/0 F.R.D. 508, 518 (D. Conn. 1976) (“A privileged
communication should not logis protection if an executive relays legal advice to
another who shares responsibility the subject matter undeihg the consultation.”).

In addition, Mr. Marchese’s disclosuresthe document to thgovernment in the
context of the qui tam action or to Lash ie ttontext of this litigabn also did not waive
CTlI's privilege. Mr. Marchese had no aathy from CTI to makehe disclosures.
“[T]he power to waive the cograte attorney-client privilegests with the corporation’
management and is normally exerdis®y its officers and directors.Commodity Future
Trading Comm’n v. Weintrauld,71 U.S. 343, 348 (1985). “Since a corporate employ
cannot waive the corporation’s privilege, tkame individual as an ex-employee canr
do so0.” See United States v. Ch&9, F.3d 1495, 1502 (9thir. 1996) (holding that a

former employee’s disclosures attorney-client communications could not and did 1

as
d Mr.

as

having
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waive the privilege). Indeed, kb does not assert that ZTinitial disclosure of the
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document to Mr. Marchese or Mr. Marchese’s disclosures to thergoeat or to Lash
resulted in any waiver of CTI's privilegeSé€e generalliResp.)

Lash asserts that CTl waivéd attorney-client privilege “by failing to protect th
[m]emorandum for years after it knew the]J@morandum [had been] disclosed to thirg
parties. . . .” Id. at 8.) “In cases involving the ‘idaertent’ disclosure of privileged
attorney-client information, courts ingtiNinth Circuit apply the totality of the
circumstances approachUnited States v. SDI Future Health, Iné64 F. Supp. 2d
1027, 1045 (D. Nev. 2006) (citiignited States ex rel. Bagley v. TRW, 1204 F.R.D.
170, 177 (C.D. Cal. 2001)). Under this amgoeh, courts consider (1) the reasonablen
of the precautions to preveintidvertent disclosure, (2) tiene taken to rectify the errg
(3) the scope of discovery, (4) the extenthwf disclosure, and (5) the “overriding issu
of fairness.” SDI Future Health464 F. Supp. 2d at 1045. this case, the disclosure
was involuntary on the part of CTlI, rather thaadvertent. The key factors, therefore
relate to CTI's efforts to protect its piiege following disclosure, and the overriding
iIssue of fairnessld. (citing United States v. de la Jar@73 F.2d 746 (9th Cir. 1992)).

Lash relies primarily ode la Jara (Resp. at 8-9.) However, this decision is
inapposite. Irde la Jarg a letter to a defendant fronshattorney was seized by police
officers during the execution of a warrant. %/3d at 748. Following the seizure, the
court held that the defendant had waived theriaey-client privilege as it pertained to {

letter because he “diabthingto recover the letter or protets confidentiality during the

six months between its seizumedaintroduction into evidence.ld. at 750 (italics added).

e
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Here, it cannot be said that CTI did niathto protect the confidentiality of the
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memorandum at issue. To the contranApmil 2006, CTI informedhe government tha
the memorandum was privileged and thalidt not intend to waive the privilege.
Although CTI learned in the spg of 2008 the Mr. Marched®ad provided copy of the
memorandum to the government, there is no exiel@em the record before this court th
the government ever disputed CTI's Aprildassertion of privileger ever used the
document. As noted above, the qui tartoacwas settled in Agr2007 — before CTI
learned that the government haahjuired a copy of the memorandum.

Further, once CTI learned that Lash haguaed a copy of the memorandum, G
promptly asserted the privilege during anribR008 Federal Rule of Civil Procedure 3
conference with Lash. When Lash nevertbglattempted to intduce the document int
Mr. Marchese’s May 2008 deposition, CTI semliLash’s agreement that the use of tf
document during the depositiorould not be considered a war of the privilege until
such time as the parties could resolve isee with the courtFollowing the Marchese
deposition, in early June 2008, CTI again esskthe attorney-cliergrivilege to Lash,
and requested that Lash return or desttbgopies of the memorandum. Lash refusec
but less than two weeks later the distrmiit entered a judgment of dismissal against
CTI. (Dkt. # 94.)

The issue lay dormant while an appeaihe Ninth Circuit eaued. The court’s

order of dismissal was reversed and redeal by the Ninth Circuit, and the Ninth

Circuit's mandate was entered on January2P20. (Dkt. # 118.) Despite the remand i

January 2010, CTI did not mov¥er a protective order with regard to the memorandu

at
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o

i

until more than one year laten March 25, 2011. (Dkt. #81.) It is this period of
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inactivity with regardo CTI's assertion of privilegehich constitutes Lash’s strongest
evidence of waiver. Neverthskg there is no evidence thatsh attempted to use the
document during this period of time. Further, untlecla Jara CTI was not silent on th
issue of privilege. Lash could not reasonasgert that it was unaware of CTI's claim
privilege with regard to the memorandum.

The court further notes that CTI's caah has changed a number of times durif
the course of this litigation.See, e.gDkt. ## 103, 113.) While a change of counsel
does not excuse a delay in moving for a prtntecrder, the court is hesitant to find a
waiver of CTI's attorney-client privilege bad at least in part on counsel's apparent
inability to transition tle case and all its details smootfiym one law firm or lawyer to
another. The court also notes that CTI'egant counsel did pragtly raise the issue
shortly following his initial involvement ithe litigation. (Reply at 3.)

The court finds that, in thercumstances of this litigation, the efforts that CTI |
taken to protect its privilege with regaimthe memorandum following Mr. Marchese
unauthorized disclosure are reasonable. C3lIrépeatedly asserted privilege with reg
to the memorandum and requestieal all copies by returnem destroyed. In addition,
CTI has moved for a protective order. Wlihe time it took CTko seek judicial
intervention has been long, light of the intervening appe#d the Ninth Circuit, along
with CTI's changes in counké¢he court does not find the length of time to be
unreasonable. Considering tiaets present here, overriding issues of fairness persu

the court that CTI has not waived its atiey-client privilegewith regard to the

e
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memorandum.See, e.g. SDI Future Heal#64 F. Supp. 2d at 1044 (privilege not
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waived as to documents seized during exea of search warrant when defendants
specifically identified the docnents as privileged and requabtheir returrwithin one
month of seizure, even thougkfendants failed to seakdicial action until three years
later). Accordingly, the cotGRANTS CTI's motion for a protective order. (Dkt. #
181), and precludes use of tiiemorandum at trial.

In addition, CTIl has moved to seal centdbcuments it filed in connection with
motion for a protective orderSéeDkt. ## 179, 180.) Pursoato Western District of
Washington Local Rules CR 5(g)(2), the cauay, for “good cause under [Federal] R
[of Civil Procedure] 26(c)” sea document attached to a nondispostive motion, or s
document attached to a dispositive motionmup “compelling showing that the public’
right of access is outweighed by the interesthe public and the parties in protecting
the court’s files from public review.” Loc#&ules W.D. Wash. CB(g)(2). Similarly,
the Ninth Circuit has held that “compellingasons” must be shown to seal judicial
records attached #dispositive motionKakakama v. City and Cnty. of Honolufl47
F.3d 1172, 1179 (9t@ir. 2006). The court finds th&XTI has met the standards recite
above for sealing because thecuments at issue contaitbaaney-client communication
Accordingly, the court GRANS CTI’'s motion for an order sealing these documents
from public view. (Dkt. # 179).

IV. CONCLUSION
Based on the foregoing, the court GRRBICTI's motion for a protective order

(Dkt. # 181) concerning the attorney-clientmmerandum at issue here, and precludes
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use at trial. In addition, the court theucocGRANTS CTI's motion to seal (Dkt. # 179)
and directs the clerk to maintaime seal on docket number 180.

Dated this 18th day of May, 2011.

W\ 2,905

JAMES L. ROBART
United States District Judge

ORDER-9




