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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LONDI K. LINDELL,

Plaintiff,
V.

CITY OF MERCERISLAND, et al.,

Defendants.

CASE NO. C08-1827JLR

ORDER GRANTING MOTION
FOR PARTIAL SUMMARY
JUDGMENT ON PUBLIC
RECORDS ACT CLAIM

.  INTRODUCTION

Before the court is Plaintiff Londi KLindell’s motion for partial summary
judgment on her claim against Defendant @ityercer Island (“the City”) for violation
of the Washington Public Records AcPRA”) (Dkt. # 273). Having reviewed the
pleadings filed in supporiha opposition to the motion, eéfdeclarations and exhibits

attached thereto, the balancdlwo# record, and having heahe argument of counsel, the

Doc. 360

court GRANTS the motion (Dkt. # 273) and adsiMs. Lindell $90,560 in penalties plus

reasonable attorney fees and costs.
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Il.  BACKGROUND*

On December 23, 2008, Ms. Lindell filed&amplaint with thiscourt against the
City and individual Defendants claiming titae Defendants retaliated against and
sexually harassed her in violation of 45LC. § 1983; the Washington Law Against
Discrimination (“WLAD”), RCW Chapter 49.6@&nd 42 U.S.C. § 2000e (“Title VII”).
(SeeCompl. 11 48-91.) In addition to her emypnent claims, Ms. Lindell also alleged
that the City had violated the PRA bylifag or refusing to permit her access to
information she request on May 6, 2008. (Id. 7 91.)

The parties resolved all of Ms. Lindelk$aims except her PRA claim. By filing
the instant motion, Ms. Lindleseeks summary judgment onglemaining claim. In
order to put the current motion in contexdwever, the court must explain the facts
surrounding Ms. Lindell's employment relationghvith the City, as well as the court’s
prior rulings on the City’s clans of attorney-client privilegand protection of the work
product doctrine. Thus, at the outset, tbaertexplains the significance of the “Segle
Matter,” the “Sterbank Memo,” and the réswg “Reed Investigatin,” before beginning

its analysis of the PRA claim.

! In accordance with the standard on summadginent, as applied to the PRA, the cd
views the evidence in the light most favdeato the City as the nonmoving partganders v.
State,240 P.3d 120, 129 (Wash. 2010).

2 Ms. Lindell attempts to includalleged violations of the PRthat she claims occurred
in July, August, and September of 2010. (¥sef Decl. (Dkt. # 276) 11 24-26.) The court
declines to consider these alleged violationthag accrued almost two years after the comp

was filed and were not includ&ad an amended complaint.
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The court was not asked in this motiorréconsider its priorulings with respect
to the privilege claims madwgy the City. The City conceddsat, given the court’s prion
rulings, the issue of whether the docuntsewere wrongfullyithheld has been
determined adversely to it. Nevertheless,dburt offers an explanation of the Segle
Matter, the Sterbank Memo and the Remekktigation for both background and as
necessary to its analysis of mitigatinglaaggravating factors under the PRA.

A. Ms. Lindell’'s Employment With the City

Ms. Lindell began working for the Ciip July 2000 and reained there for
approximately eight years until her termiatin April 2008. (Lindell Decl. (Dkt. #
286) 11 3, 53.) Ms. Lindell was originallyred as the City Attorney for Mercer Island
but was promoted to Deputy Cikfanager in January 2007ld(at 1 3.) In both

positions with the City, Ms. Lindkdirectly reported to the i§ Manager, Rich Conrad.

When Ms. Lindell was promoted to Deputy Chkanager, the City hired Bob Sterbank i

April 2007 as Ms. Lindell's replacemen{Mayer Decl. (Dkt. # 54) 1 3-4.)

After the incidents discussed belowr.Nbterbank resigned from his position as
City Attorney in Februar008. (Lindell Decl., Ex. UU (Sterbank Separation
Agreement).) Ms. Lindell was terminated@asputy City Managein April 2008. Mr.
Sterbank was replaced by an internal candidéde Knight, as City Attorney. It is nof
clear from the record who replackts$. Lindell as Deputy Manager.

B. The Segle Matter and Sterbank Memo

In June 2007, shortly after Mr. Sterbamécame the City #orney, Ms. Lindell

commenced an investigation cértain male employees fraifme maintenance departme

2Nt
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who were observed, while on duty the City, watching a video of animals having se
(Lindell Decl. § 27.) While watching thedeo, the male employees were heard mak
comments regarding the anatomy of the aniraalw/ell as the aniats’ enthusiasm. d.)

One of the male employees watching thaee was Johnny Segle, the husband of the

City’'s Human Resources Director, Kryss Seglel.) (At a subsequent meeting wherein

the male employees were being counseledppmopriate work place behavior, Mr. Se(
stated in front of the groupwWhat, no more boobies?’ld))
As a result of Mr. Segle’s conduct, Msndell — filling in as the Human Resourt
Director for Ms. Segle, who was conflictedt @i the proceedings dkey involved her
husband — recommended that Mr. Segleiveca reminder notice and written reprimatr
as a result of his participation in the videatching and his comment regarding “no m
boobies.” (d., Ex. P.) According to Ms. Lindelher recommendations regarding Mr.
Segle’s discipline had a negative impact on Ricimrad because of his close relationg
to Mr. Segle’s wife. 1. 1 29.)
Kryss Segle was also upset with theammended discipline of her husband so
she drafted a union grievance on his beaatf allegedly asked Mr. Conrad to interver
in the matter. Ifl., Ex. G.) Ms. Segle also threagehto resign, which prompted Mr.
Conrad’s offer to tear up the reprimandieak all the rules,” and try to resolve the
harassment issue informallyld(, Exs. S-U (emails between Ms. Segle and Rich
Conrad).) When Ms. Lindell learned of Mr. @ad’s plan to nofollow the City’s anti-

harassment policies, she spoke to Mr. Comaradi Mr. Sterbank about the City’s poten{

ng

e

nd

ore

hip

e

ial

liability for not taking tke issue seriously.ld. 1 31.)
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Mr. Sterbank was concerned about Mon€ad’s actions regarding the Segle
Matter and drafted a legal memorandunQmtober 3, 2007 (“the Sterbank Memo”)
advising Mr. Conrad that the conduct at issaald expose the Citlyp risk for tolerating
sexual harassmentld( 31 & Ex. V.) Mr. Sterbank also outlined the potential claim
for quid pro quo harassmentloostile work environment &sing out of Mr. Conrad’s
personal relationship with Ms. Segldd.] The stated purpose of the Sterbank Memd
was to give Mr. Conrad “legal advice conaieg the potential risks and consequenceg
the City, and to him personally, arising fr@ttions and proposed actions concerning
discipline matter involving John Segle, tmesband of Mercer lsnd Human Resources
Director Kryss Segle.” (Youssef Die (Dkt. # 277) Ex. ZZ at 1.)

C. The Reed Investigation

Ultimately, the City decided to hire auteal third-party to conduct an outside

investigation into the concerns raisedhe Sterbank Memo. (Mayer Decl. § 12.) The

City first hired outside counsel, Mike Bolasi to act as the SpatCity Attorney in
coordinating the investigatidrecause Mr. Sterbank, as the author of the memo, hac
conflict of interest and could nobordinate the investigationld() Mr. Bolasina, in turn
hired Marcella Flemming Reed to conduct itmeestigation (“the Reed Investigation”).
(Lindell Decl. § 35.)

Ms. Reed conducted her investigation anesented her preliminary findings to
the City Council on December 3, 2007. (YseflDecl., Ex. EEE.) Ms. Reed’s finding

included concerns that Mr. Conrad avid. Segle had an emotionally intimate

S

5 10

B

[92)

relationship that Ms. Segle used to influettee decision to discipline her husbantd.)(
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Ms. Reed also determined that Mr. Conrad’sasor could subject the City to claims for

gender discrimination, sexual harassnaard/or hostile work environmentld() Finally,
Ms. Reed warned that there were four empé&sythat were at risk of being retaliated
against by Mr. Conrad, includingiSterbank and Ms. Lindell.ld))

D. Prior Rulings on Privilege

Throughout this litigationthe City has taken the pition that the documents
relating to the Reed Investigation and Mse&s preliminary report are protected fron
disclosure by the work product doctrine and #ttorney-client privilege. In a series of
orders issued in September 2010, howevercthurt ruled that neither privilege applieg
to the Reed Investigation of the Segle Matt&eeOrders at Dkt. ## 171, 173, 179, 18
and 183.) These orders repent the end result of théys refusal to turn over
documents relating to the Rebwestigation, Ms. Lindell’'s motion to compel them, ar
the court’s ultimatén camerareview of the documentsSé¢e generallpkt. ## 171 —
183). The court explains its rulings regarding each asserted geviigurn below.

1. Work Product Doctrine

In its September 23, 2010 order, the ctwid that the Reed Investigation was
commenced in anticipation of litigation, anetéfore could not beovered by the work
product doctrine. (9/23/2010rder (Dkt. # 179) (citing>arcia v. City of El Centro214
F.R.D. 587, 591 (S.D. C&a003) (holding that a pargsserting the work product
doctrine must show that the document was @regh in anticipatiowof litigation)).) After
this order, the parties filed additional evidence supporting the court’s finding regar

privilege. For example, James Pearman, one of the City’s council members during

—

2,

d

not

ling

y the
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Segle investigation, testified that it was inderstanding that Ms. Reed’s investigatig

was based on a disciplinary issue regarding dmuhKryss Segle’s conflicts of interest.

(Youssef Decl., Ex. LL (“Pearman Dep.”) H85-86.) Mr. Pearman did not believe the
investigation was being conded as a result of penditg anticipated litigation. 1.)
Ronald Bryan Cairns, the City’s mayor at thediof the investigation, also testified ths
it was his understanding that the Reed Invasitig was not conducted in anticipation
any pending legal claims. (YoussefddeEx. OO (“Cairns Dep.”) at 32.)
Mr. Conrad likewise testified that theeBd Investigation wsanot conducted in

light of pending litigation. Ifl., Ex. MM (“Conrad Dep.”) at 110.) Mr. Conrad testifie(
that he wanted a “third-party investigat@mocess” that would ¢éo the truth. Id. at

289.) As he explained, “[a]fter the Stenkamemo . . . [he] was concerned that there

n

were these insinuations and sort of leap®@id . . . no foundation and no basis, certajinly

not facts to support it. And [he] wanted to gethe bottom of it to ear my name . . . .’
(Id. at 288-89.) Thus, given the additional ende provided by the parties, the court
concludes that its preliminary assessmerthefnature of the Reed Investigation was
correct. It was not prepar@uanticipation of litigation.

2. Attorney-Client Privilege

As discussed above, an outside attornekeMBolasina, was hired by the City fa
the purpose of providing legal advice regagdstatements contained in the Sterbank
Memo. (Alexander Decl. (Dkt. # 282), Ex. Bblasina Decl.”) § 4.) Mr. Bolasina ther

retained attorney Marcella Flemming Reegbtovide “professional services” and ente

I

red

into an agreement with hemasing that her work would baovered by the work product
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doctrine. [d.) Mr. Bolasina also sent an emtlMs. Reed on November 20, 2007,
stating “[a]ll went well with the city councilThey have formallyand officially waived
the attorney-client privilegor communications involving Bob [Sterbank] on matters
arising from the Segle disciplinary matte(9/23/2010 Order:x. 1 (“the Waiver
Email”).) The City never infoned Ms. Lindell or her counkef the existence of the
Waiver Email. The court discovered the email duringnitsamerareview of the City’s
privileged documents.

After the court raised the issue of the Wai¥Email with the parties, the City did
not dispute the truth of the War Email, but argued thét“executed a formal limited
waiver of privilege that allowed attorney-@émviewees to speak cadty with Ms. Reed
without fear that they wemisclosing privileged client confidences. This waiver was
specifically intendednly to allow the City’'s employee® discuss the [Sterbank]
Memo’s allegations with Ms. Reed, actingh@r capacity as outside counsel. It was
a blanket waiver of privilege regarding t&eents investigated — that is, it was not a
waiver as to anyonetherthan Ms. Reed.” (Bolasina De¢Dkt. # 36) 1 8.) The court
was not persuaded by the City’s argutr@garding waiver and having reviewed
additional evidence, is satisfi¢ldat Ms. Reed was acting as an investigator and the ¢
waived any attorney-client privilege in order for Ms. Reed to conduct a full investig

Contrary to the City’s pronouncemehat Ms. Reed was acting as outside
counsel, Ms. Reed testified that she wasdby Special City Attorney, Mike Bolasina

to “investigate” the Segle matter and that shterenl into an agreemewith the City as

City

ation.

an “investigator.” (Lindell Decl., Ex. BB'Reed Decl.”) 1 5.) Second, there is no
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doctrine of selective waiver that the cosraware of that would permit a waiver of
privilege as tamnly Ms. Reed. Allowing such selectiwvaivers would be fundamentall
unfair. The attorney-client privilege and roots of waiver protect against the unfairng
that would result from a privilege holdselectively disclosing privileged
communications to an advergarevealing those that support the cause while claimir
the shelter of the privilege to avoid dssing those that are less favorab&ee8 J.
Wigmore, Evidence 8§ 2327 @86 (McNaughton rev. 1961)[he Ninth Circuit teaches
that when dealing with intentional disclosures, the focaitadfi privilege waiver analys
is the disclosure of the privileged commuitica to someone outside the attorney-clie
relationship, not the reasing behind the intent to waive the priviledggee, e.g.,

Tennenbaum v. Deloitte & Touch& F.3d 337, 341 (9th Cir. 1996).

Here, the court found that the City waivéslattorney-client privilege so that Ms.

Reed could investigate the claims madém Sterbank Memo regarding the Segle
Matter. The City, through Mr. Conrad, sougiiclear Mr. Conrad’s name through an
outside investigation. When the Reed Investigation did not conclude in the manne
Conrad had anticipated,dlCity essentially withdrew its fmal and official waiver of th
attorney-client privilege “for communicatis involving Bob [$erbank] on matters
arising from the Segle disciplinary matter,” ahdn failed to informMs. Lindell that the
waiver had ever occurred.

In its September 23, 2010 order, the caoricluded that the City had waived th

attorney-client privilege relating to the subject matter of the Segle Matter, which

SS

g

S

nt

r Mr.

1%

e

necessarily included the Sterbank Meamal the Reed Invégation notes and
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preliminary report. $ee generall$/23/2010 Order.) The cduwrdered the City to
produce the documents immediately.

E. Ms. Lindell’'s PRA Request

Shortly after her termination, on MayZ&)08, Ms. Lindell sent an extensive ang
detailed PRA request for documents relgtgenerally to (1) her termination of
employment, (2) Rich Conrad, (3) the Rérdestigation, and (4) the Segle matter.
(Alexander Decl. (Dkt. # 282FEx. B.) Ms. Lindell’s request is very specific and deta
because Ms. Lindell was aware of the existeof many of the documents responsive
her request. For example, Ms. Lindell hadeeed many of the controverted docume
prior to her termination ahhad authored others.

The City initially responded timely tils. Lindell's PRA request on May 14,
2008, by requesting an additional 30 daysetgpond. (Alexander Decl., Ex. C.) The
City requested another 30ydaon June 24, 2008, and Angust 6, 2008, the City
informed Ms. Lindell thathe documents were available for inspectidd., Exs. E &
G.) Then, on Augusl9, 2008, the City produced aloeflecting the documents it had
determined were exempt from Ms. Lindellesjuest. (Youssef Decl., Ex. H.) The log
failed to identify any documents with sufient particularity to determine whether
documents relating to the Segle Matter were being withhé&dd. Every single
document on its first exemption log was leoeas being withheld on the basis of the
attorney-client privilege. 14.)

The City provided a revised withholdingd to Ms. Lindell in or around DecemA]

2008. (Youssef Decl., Ex..N The December log provided additional information as

ORDER- 10
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the nature of the documents withheld. Thiy @lentified the WaiveEmail for the first
time, by number only, in its December lag protected by both the attorney-client
privilege and the work product doctrindd.(at 32.) The December log also identifies
Mr. Sterbank’s memo as protectedthg “attorney-client privilege.” I4. at 30).

Only after Ms. Lindell filed this lawsudnd sent discovery requests to the City
requesting many of the same documeahesitified in her PRA requesindfiled a motion
to compel, did the City send Ms. Lindell a thirevised privilegedg on July 12, 2010.
(Youssef Decl., Ex. DD.) This log similgridentifies the Stérank Memo and the
Waiver Email as protected by the attorney-clignivilege and the work product doctrine.
(1d.)

As discussed above, only after the court’samerareview of the documents and
its corresponding order to show cause regathe Waiver Email, did Ms. Lindell lear
of the City’s formal and official waivesf the privilege as to documents she had
requested over two years prio the court’s review. After considering the City’s
objections, the court granted Ms. Lindslthotion to compel the production of
documents relating to the Segle Matter, udlohg the Sterbank Memo and the Reed
Investigation. (9/23/10 Order at 4.) Only after the court threatenieold the City in
contempt of court did the City finally ta over the documentbat were wrongfully
withheld from production in responselioth Ms. Lindell’'s PRA request and her

discovery requests.SéeDkt. ## 186, 190.)
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. ANALYSIS
Summary judgment is appropriate if thedmnce, when viewed in the light mos
favorable to the non-moving party, demon&sahere is no genuine dispute of materi
fact. Fed. R. Civ. P. 56(aielotex Corp. v. Catretd77 U.S. 317, 322 (1986);
Washington Mut. Inc. v. U,.$36 F.3d 1207,216 (9th Cir. 2011).The moving party
bears the initial burden of showing there is ndamal factual dispute and that he or sh
Is entitled to prevail as a matter of la@elotex 477 U.S. at 323. If the moving party

meets its burden, the nonmoving party ngsbeyond the pleadingsd identify facts

which show a genuine dispute for trigline v. Indus. Maint. Eng’g. & Contracting Ga.

200 F.3d 1223, 122®th Cir. 2000).

The summary judgment standard appliesléams for violations of the PRA.
Sanders v. Stat@40 P.3d 120, 129 (Wash. 2010).tekffinding a violation of the PRA,
however, the amount of the penalty is witthe sole discretion of the judge and
deference to the nonmoving party is no longer requikmlsoufian v. Office of King

County Exe¢.229 P.3d 735, 743 &4B n.6 (Wash. 2010) Yousoufian 2010 Here, as

% The procedural history fofousoufian v. Office of Ron SimsOffice of King County

Exec, begins in September 2001 in the Wagton Superior Court, 2001 WL 3618592 (Sept
21, 2001). In 2001, the Superior Court Judgaraed penalties to Mr. Yousoufian for the

County Executive’s Office’s violation of the PRA (Bublic Disclosure Act, as it was named |
2001). The case was appealed to the Washingbont ©f Appeals, which affirmed in part ang
reversed in part. 60 P.3d 667 (Wash. GipA2003). The Washington Supreme Court accej
review and reversed in part and remandedthtter back to the Superior Court. 98 P.3d 463
(Wash. 2005) (Yousoufian 200%. The Superior Court imposed a greater penalty on remai
and the case was appealed to the Washirng@tamt of Appeals, which again reversed and

remanded. 151 P.3d 243 (Wash. App. 2007). Thehkigton Supreme Caueiccepted review

and reversed in part and remanded the mattse toethe Superior Court. 229 P.3d 735 (Wash.

Al

e

n
hted

nd

=

Ct. 2010) (‘Yousoufian 2019.
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discussed below, the court prewsly found that the City vangfully withheld document
on the basis of privilege relating to the SeMllatter, including those relating to the Re
Investigation and the Sterbank Memo.

A. The Public Records Act

The Washington Legislature explaitne purpose of the PRA as:

The people of this state do not yielekithsovereignty to the agencies that

serve them. The people, in deleggtiauthority, do not give their public

servants the right to decide what is ddor the people t&now and what is

not good for them to know. The peeghsist on remaining informed so

that they may maintainoaitrol over the instiments that they have created.

This chapter shall be liberallyonstrued and its exemptions narrowly

construed to promote this public policydaio assure thahe public interest

will be fully protected. In the evemtf conflict between the provisions of

this chapter and any other act, theyisions of this chapter shall govern.
RCW 42.56.030see also Spokane Research &.0aind v. City of Spokan&l17 P.3d
1117, 1122 (Wash. 2005).

RCW 42.56.550(4) provides that a persdmowprevails againstn agency in any
action in the courts seeking the right to ingp@acopy any public record or the right to
receive a response to a pubkcord request within a reasable amount of time shall b
awarded all costs, includingasonable attorney fees, imoed in connection with such
legal action. In addition, it shall be withihe discretion of the court to award such
person an amount not less than five doléard not to exceed one hundred dollars for
each day that he or she was denied the ta@yimspect or copy said public recordd.

After finding liability, the courdetermines the appropriate @ by (1) determining thg

amount of days the party weenied access, and (2) deterimg the appropriate per day

U7

ed

D

T~
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penalty depending on the agency’s actiovisusoufian v. Office of Ron Sir88 P.3d
463, 438 (Wash. 2005)Yousoufian 200%.

1. Liability For Violating the PRA

The City does not dispute that, given toairt’s rulings regarding privilege as tq
the Segle Matter, the issuel@bility for wrongful withholding under the PRA has
already been determined as adverse t@Resp. (Dkt. # 280) at 15 (noting that a
withheld document that is not covereddne of the PRA exemptions is a nonexempt
document and the withholding of a nonexémpcument is a “wongful withholding”
that violates the PRA (citing RCW 42.56.290)T.he sole question then before the co
on this issue is the amount of penalty ttaduld be imposed for the violation.

Before turning to penalty, however, tbeurt must consider whether there are
other categories of documents that were wrolhgfvithheld. Necessg to this analysis
Is the court’s initial determination as to whatktgere is in fact moréhan one category (
documents that wereqaested by Ms. Lindell.

2. Groupings of Requests

Ms. Lindell claims that in her 2008RA request she asked for 14 different
categories of documents and sheuld be awarded a per dagnalty for each category
(Brunette Decl. (Dkt. # 274), Ex. A.) Tlweurt addresses each alleged category of
documents separately below.

The court begins with Ms. Lindell’s requdst five specific documents, each of
which Ms. Lindell claims constitutes a sefareategory of documents. Ms. Lindell's

specific document requests include: (1) therlsink Memo, (2) Mr. Conrad’s response

Lirt

2 {0
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the Sterbank Memo, (3) Ms. Lindell's chroagy, (4) Mr. Sterbank’s chronology, and
(5) Mr. Conrad’s chronology.ld.) These documents do not constitute separate
categories of documents but rather can beggdunto the broader rubric of a request
documents relating to the Reed Investigaibf the Segle Matter. In making this
determination, the court relies on the $Nengton Supreme Court’s opinionYiousoufiar
2005 InYousoufian 200%he Court held that the Public Disclosure Act, the former
PRA, does not require the court to assgssralay penalty for each requested documsd
98 P.3d at 470. The Court explained ttalithough the PDA'’s purpose is to promote
access to public records, this purpose is beteved by increasinipe penalty based on
an agency'’s culpality than it is by basing the penalon the size of the plaintiffs[sic]
request.” Id.

Also under the same rubric are Msndlell's alleged categories of requests for
documents relating to the same subject maitie covering more than a single record.
These requests include: (1) the Reed Invasbg, (2) investigaon and discipline of
Johnny Segle, (3) notes relating to the Ctuncil’s investigation, (4) discipline of Mr,
Conrad, (5) discipline of Kriss Segle, and ¢@cuments relating to the City’s nepotisn
policy, including versions ahe policy and correspondencedating to how the policy
applied to the Segleslid() The court concludes that these alleged categories fall int
same category as the single category dised above relating the Segle Matter.

Finally, there is one broad request thageks all “correspondence between key

parties including Ms. Lindell, City Manager @@ad, HR Director Kryss Segle, and Cit

for

—

o the

Attorney Katie Knight.” [d.) By using the term “key phes” the court presumes Ms.
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Lindell sought correspondence relating toekents at issue and for whom these part

were involvedj.e., the Segle Matter, the Sterbank Memo and the Reed Investigation.

The court therefore finds that this requedisfalso falls under #nsingle category of the

Segle Matter.

€es

=)

Having found that 12 requests can be gemlipnder the same subject matter, and

therefore constitute one category of docursgthie court considers the remaining two
purported categories of documents: (1) docusezlating to the 8phson Investigation
an unrelated sexual harassment invesbgatif an employee’s claims against Mr.
Conrad, and (2) Ms. Lindell's contacts aralendar from Microsof©utlook. Unlike the
documents identified above, the court did make a finding as to whether the City
wrongfully withheld documents relating Ms. Lindell's request for the Stephson
Investigation records or Ms. Lindell's requést her contacts and calendar records. A
shown by Ms. Lindell, however, the City ited 882 days before turning over the
Stephson Investigation recardnd 842 days before tumg over the contacts and
calendar. A delay of access to nonexedgruments alone violates the PRA’s
requirement that “[r]lesponses to requestgidslic records shall be made promptly by,
agencies.” RCW 42.56.520. While there is nothing bdfeeecourt indicating why the
documents were released well after Ms. Lindell's requests were made, the court p
that the City made its own @mination that these records should have been produg
response to the PRA request. Unfortunatefythe City, its determination that the

documents were responsivesnaver two years delinquent.
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Accordingly, the court finds Ms. LindellBRA requests can be grouped into th
categories: (1) records relatitgthe Reed Investigation tfe Segle Matter; (2) record:s
relating to the Stephson InvestigationddB) Ms. Lindell’'s contacts and calendar fron
Microsoft Outlook.

3. Number of Days Access was Denied

The City contends, without argumentaoralysis, that Ms. Lindell's request was
delayed 882 days. (Resp. at 24.) Masdell, on the other hand, provides a chart
showing that the number of days the lldged categories of documents were delayec
was between 764 days and 937 daysuiiBtte Decl., Ex. A.) Using Ms. Lindell’s
calculations, but applying them consisteiittvthe court’s findings regarding categorie
of documents, the number of days accessdeased for each specific category is as
follows: (1) the records relay to the Reed Investigatiari the Segle Matter = averageg
delay of 868 days; (2) the records relatinght® Stephson Investigation = delay of 882
days; and (3) Ms. Lindell's contacsd calendar = delay of 842 day#d.X The court
next considers the per day pendtiy each category of documents.

4. Damages for Violating the PRA

The Washington Supreme Court recentlyfegh the factors for a court to
consider before awardingastitory damages for violations of the PRA. Ylousoufian
201(Q the Court gave a list of dotaggravating” and “mitigatig” factors for trial courts
to consider before imposing a penaltyder the PRA. 229 P.3d at 747.

The mitigating factors include: (1) a laokclarity in the PRA request, (2) the

agency’s prompt response or legitimatiofe-up inquiry for clarification, (3) the

ree
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agency’s good faith, honesimely, and strict compliase with all PRA procedural
requirements and exceptions, (4) propaining and supervision of the agency’s
personnel, (5) the reasonableness of apjaation for noncompliance by the agency
(6) the helpfulness of the aggnto the requestor, and (7) the existence of agency sy
to track and retrieve public recordsl.

On the other hand, the aggravating fagtoclude: (1) a delayed response by th
agency, especially in circistances making time of the esse, (2) lack of strict
compliance by the agenayith all the PRA proceduraéquirements and exceptions, (3
lack of proper training and supervisiontbé agency’s personnel, (4) unreasonableng
of any explanation for noncompliance by #gency, (5) ndgent, reckless, wanton, bg
faith, or intentional noncontipgnce with the PRA by the agcy, (6) agencyishonesty,
(7) the public importance of the issuentbich the request is related, where the
importance was foreseeableth@ agency, (8) any actual personal economic loss to t
requestor resulting from the agency’s miscaridwhere the loss wdsreseeable to the
agency, and (9) a penalty amount necessadgter future misinduct by the agency
considering the size dihe agency and tHacts of the caseld. at 748.

Neither party addresses the latter two categories of documentStephson
Investigation and Ms. Lindell’'s contacts aralendar, with sufficient detail for the cou
to determine the applicable mitigating and&yating factors. The City argues that it
was Ms. Lindell that originally took the pition that the Stephson Investigation was

privileged and that this is a tigating factor in its favor. SeeAlexander Decl. (Dkt. #

u
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282), Ex. HH.) In 2005, Ms. Lindell, in herpgacity as City Attoray, sent a letter to a
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Mercer Island citizen regarding a 20054 quest for documents relating to the
Stephson Investigation. In the letter shenskathat the investidgiae report was protects
by both attorney-client privilegand work product doctrineld)) Thus, the City claims
that it was acting in good faithith respect tdhe records relating to the Stephson
Investigation when it relied on Ms. Lindell'sipr findings of privilege as to these
documents. Nothing in the record, howegiggests that Ms. Lindell’s privilege
analysis was incorrect.

Neither party offers an explanation of ythe City turned osr documents relatir
to the Stephson Investigation. Thus, viewling facts in the light most favorable to th¢
City, the court finds that if the City’s faila to turn over thesdocuments was not an
egregious violation of the PRA. Indeed, iy seems to haveffered the records as a
conciliatory measure and notiiecognition of a wrongful thholding. Accordingly, the
court awards the lowest penalty permittedwithholding the Stephson Investigation
documents.

In her PRA request, Ms. Lindell specifilyarequested a copy of her “contacts
contained in Microsoft outlook and a copfy[her] calendar from September 1, 2007
through December 31, 2009.” (AlexandercDeEx. B.) Ms. Lindell did not receive
these records until almost two and a half yéastes. The City gives no explanation for
delay and the court cannot discern any applcakemption for failg to disclose these
records. Accordingly, the court finds thhae City wrongfully withheld these records

from Ms. Lindell.
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Finding that three categories of damagesveorthy of a penalty, the court turns
the factors for determining the amount o fhenalty. In its response to Ms. Lindell’s
request for maximum penaltigbge City focuses solely onahmitigating factors set fortl
in YousoufiarR01Q (Resp. at 22-23.) Thus, thé&yCclaims (1) Ms. Lindell's request
was too broad and too vague; (2) it repeatedlyght clarification from Ms. Lindell; (3)
strictly complied with the PR procedural requirements;)(Ms. Lindell does not allege
that the staff was poorly trained; (5) evermggle document that was withheld was bas
on a good faith interpretation Bfavis v. The City of Seattl€06-1659Z (Dkt. # 190)
(November 20, 2007), ampublished opinion by a distrigtdge in this court; (6) the
City went out of its way to make responst@uments available to Ms. Lindell; and (]
Ms. Lindell does not allege that the Cigyled to properly track its recordsld(at 22-
23.)

While the court must accept as true fhets supporting the above factors, the
court does not find them persuasive in reag its ultimate determination. For exampl
the court cannot comprehehdw the City’s continued ecomunication with Ms. Lindell
regarding her PRA request, while at theedime failing to communicate regarding th
Waiver Email, is a mitigating factor. @rtould assume that if the City was in
communication with Ms. Lindell regardiriger PRA request, it would bring up the
Waiver Email and make its argument as toywt believed it was not operable instead
failing to even disclose its existence. Sarly, the court does n@ccept as a mitigating

factor that the City, as it claims, went outitsfway to make what it determined to be
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responsive documents available to Ms. Lindelien the very question of what it deen
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to be responsive is the crux of its failure to disclose. Finally, the court revi2aves! v.

The City of Seattleand is not persuaded that the case is in any way applicable to the

instant case. The court aviswas not confronted with afmal and official waiver of
the attorney-client privilegeNevertheless, because the canust view the evidence in
the light most favorable to the City, the court will consider the City’s relianéawors as
a mitigating factor in making itdetermination on damages.

In contrast to the City, Ms. Lintless argument focuses primarily on the
aggravating factors. Ms. Lindell claims tlinegr ability to find workas an attorney has
been hindered due the City’s failure to provide thdocuments related to Ms. Reed’s
investigation that, in her opinion, exonerhér in some manner. Ms. Lindell also claif

that she is unable to explain to future potémraployers why she left the City after eig

years because the City threadno file a bar complaint agst her if she discusses the

facts surrounding the Reed Investigatfo(Lindell Decl. § 14.) Moreover, she conten
that “[a]ny search of the court filings laypotential employer reveals that my former
employer accuses me of being ‘deceitfindl @ishonest’ and ‘disclosing client

confidences.” [d.) Finally, Ms. Lindell claims thathe City has made a number of

* There is no dispute that tkty threatened to file bar complaints against Ms. Lindel],

and even filed counter-claims against her in tlaise, for disclosing what it considered to be
attorney-client confidences. THmct makes the City’s argumettiat it should not be penalize
for withholding documents that Mkindell already possessed evenreoffensive to the court.
Although Ms. Lindell may have haapies of the documents at igsishe was certainly not freq
to use them in defending hersatfainst the charges filed by the City. The City’s attempt to
these facts as a mitigating factor, without ackmalging its own culpability, is troubling to the

ns
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court and belies the City’s credibility.
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attacks on her character and not havingReed Investigation materials has made it
impossible for her to defend heprgation and good characteid.}

The court is persuaded by Ms. Lindelbgpéanation of how the City’s failure to
disclose documents relating to the Sdgkiter and the Reed Investigation, which
ultimately lead to her termination, caused personal economic loss. The court is alg
persuaded that the economic loss to Misdell loss was foreseeable by the City.
Finally, the court finds that the decisionvighhold the document®lating to the Segle
Matter, in the face of the Waiver Emaigrestituted a negligent, reckless, wanton, or
intentional noncomplianceithh the PRA by the City.Yousoufian 201,229 P.3d at 748

Thus, having weighed the factors setlidsy the Washington Supreme Court in
Yousoufian 201,&he court finds that an appropriatatutory penalty of $5 per day for
failing to produce the Stephson Investigati$25 per day for failing to produce Ms.
Lindell’s contacts and calendamnd $75 per day for failing turn over the materials
relating to the Segle Matter, is appropriaBased on a calculation of 882 days for the
Stephson Investigation at $5rpkay, 842 days for the contacnd calendar at $25 a da
and 868 days for documentsating to the Segle Matter at $75 a day, the court awarg
Ms. Lindell a total of $90,560 in penalties phesisonableattorney’s fees and costs.

The court warns Ms. Lindell’s counselaalvance not to claim fees and costs
relating to Ms. Lindell's successful moti to compel, for which the court already

ordered compensation, as pafrhis PRA fee request.
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IV. CONCLUSION
The court GRANTS Ms. Lindell’s main for partial summary judgment on her
claim against the City for wlating the PRA (Dkt. # 273nd awards her $90,560 in

penalties plus reasonable attorney fees and costs.

W\ 2,905

JAMES L. ROBART
United States District Judge

Dated this 26th day of June, 2011.
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