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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 MARKELETTA WILSON, CASE NO. 2:09-CV-00226-MJP
11 Plaintiff, ORDER ON FEDERAL

DEFENDANT’'S MOTION FOR

12 V. SUMMARY JUDGMENT

13 SEATTLE HOUSING AUTHORITY,

14 Defendant.

15

16 The Court, having received and reviewed

17 1. Federal Defendant’s Motion for Sumary Judgment (Dkt. No. 87)

18 2. Plaintiffs’ Response to Federal Defendamstion for Summaryudgment (Dkt. Ng,.
19 100)

20 3. Seattle Housing Authority Defendant’s $p@nse to Federal Defendant’s Motion for
21 Summary Judgment (Dkt. No. 93)

22 4. Federal Defendant’s Reply to Opposition to Federal Defendant’s Motion for

23 Summary Judgment (Dkt. No. 103)

24
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and all attached declarations anthibxs, makes the following ruling:

IT IS ORDERED the motion of Rintiffs — made at oral argient — to dismiss the Fair

Housing Act claims against the DepartmenHolusing and Urban Development is GRANTED.

IT IS FURTHER ORDERED that the sumary judgment is GRANTED and all
remaining claims against the Departmenitiofising and Urban Development are DISMISSE
with prejudice.

Background

The Section 8 housing program was createl®ird as an amendment to the Housing
of 1937. Defendant Seattle Housing Authoritidf§ is one of thousands of public housing
agencies (PHAs) created to operate the progrdotat jurisdictions. SHA is required to “ado
a written administrative plan that establisheslgolicies for administration of the program ir
accordance with HUD requirements.” 24 C.F.R. 8 982.54(a).

The HUD requirements are found at 24 C.F.R. § 982.555. In summary, the HUD
requirements are:

e No termination of assistance prior to an informal hearing
e PHA must issue a written notice of a demisto terminate benefits which includes:
o Statement of reasons for termination
o Notice of the family’s right to a hearing if they disagree
o Deadline for requesting a hearing
e If requested, the hearing mus# provided “expeditiously”
e PHA administrative plans must contdire “procedures for conducting informal
hearings”
e The family has a right to discovery df materials on which PHA is relying for its
decision (undisclosed materials may hetintroduced at the hearing)
e The family has a right (at its own expehso representation at the hearing
e The hearing officer
0 May be any person who is not (1) thectsionmaker or (2) the decisionmaker’s
subordinate
0 Must conduct the hearing “in accordance with the PHA procedures”

D
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e Evidence at the hearing

o The family has a right to present evidence and to examine any adverse witrjesses

o The rules of evidence do not apply
e The hearing officer must issuenaitten decision of all findings
o “Stating briefly the reasons for the decision”
o All fact determinations must be @ on a “preponderance of the evidence”
standard
o0 A copy of the decision must be promptly provided to the family

According to HUD, these regulations estdblise “minimum procedures for PHA review

of [Section 8] determinations.” 49 Fed.Reg. 12215, 12224 (March 28, 1984). The PHAs jare

responsible for creating a plan mh establishes the informal hearing procedures for Section 8

participants. 24 C.F.R. § 982.54(d)(13). ®ii1995, HUD has not assumed responsibility for
approving these administrative planstloee PHAs (which now number around 3,0068ge
Public and Indian Housing Notices 95-63 at Zav@jlable at http://www.hud.gov/offices/adm/
hudclips/notices/pih/94pihnotices.cfm. In addlitio complying with the requirements of the
HUD regulations at 24 C.F.R. § 982.555, each Rhifst also “administer the program in
conformity with the Fair Housing Act, TitMl of the Civil RightsAct of 1964, section 504 of
the Rehabilitation Act of 1973, andtl€ Il of the Americas with Disabilities Act.” 24 C.F.R. §
982.53(b)(1).

This complaint was originally filed in February of 2009 and was aimed only at SHA.

May of 2009, SHA moved to add HUD as an indispable party, a motion which was granteg in

August. Dkt. No. 26. Plaintiffs amended their complaint to include HUD, which moved to
dismiss the complaint in November of 2009. . 42. That motion was stayed for a periqd

of time to permit limited discovery by the non-movants. The Court issued an order partly

granting and partly denying the motion (Dkt. No.,7)d Plaintiffs’ due process (Administrative

Procedures Act) and Fair Hong Act (FHA) claims againdiUD were permitted to proceed.

ORDER ON FEDERAL DEFENDANT'S MOTION
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The decision to permit the claims to goviard was partly based on representations b
SHA that HUD had reviewed and approved themauistrative plan (including their informal
hearing procedures), a claim which was lasablished as unfounded. Upon learning that S
had no proof that HUD had approved the admirtistgolan or plans at issue in this case,
Plaintiffs filed an amended complainttiidrawing those allegmns. Dkt. No. 111.

Discussion

The Court finds that Plaintiffs lack standing to bring these claims against the Fede
Defendant. Even were this not the case, the tGorther finds that HUD is entitled to summa
judgment dismissing the claims against it on substantive grounds.

Standing

Plaintiffs are bound by the requiremewnf Lujan v. Defenders of Wildlifec04 U.S. 555

(1992) regarding the minimum constitutional regments for standing to bring their action
against the federal defendantsguiring them to establish:
1. Injury in fact
2. A *“casual connection” between the injuagd the Defendant’s conduct such th
the injury is “fairly traceable” to the Dafdant and not attributable to the actio
of an independent third party
3. A likelihood that the injury will be redressed by a favorable decision
Id. at 561.

The issues which remained after HUIMstion to dismiss were: (1) whether HUD had
approved of SHA'’s allegedly improper policigsdgpractices regarding Section 8 termination
and/or (2) whether those allegedly improper petiand practices were in any sense mandat
or authorized by HUD's regulations. Added hose issues now is the further consideration -

raised by Plaintiffs — that HUD’s regulation® afefective in that they fail to mandate a

comprehensive set of procedures which insure ¢etenplue process for the recipients of fede

Yy
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housing assistance.
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It is undisputed that HUD did not approvetioé SHA hearing procedures which are a
issue heré. Plaintiffs have dropped those allegatiimshe face of SHA8 inability to produce
any proof that HUD reviewed and approved aoytion of the local agency’s administrative

plan.

|

This leaves only the issue whether the HUD regulations are constitutionally defective

by virtue of requiring SHA to adopt impermissiblagtices (or, as Plaintiffs argue, for failing

specifically mandate every procedural pratattrequired by the holding of Goldberg v. Kelly

397 U.S. 254, 266-71 (1970)). SHA has acknowlddpat it “does not contend that any
particular HUD officialspecifically and uniquely mandater required SHA'’s termination
procedures.” Def Ex. 7, Response to Interidg. 4, p. 4. Likewise, Plaintiffs “reject the
premise... that HUD’s regulations ‘require’ SHAviolate its indepedent constitutional
obligations and act in an uncamstional, illegal manner.” Die Ex. 9, Response to Interrog.
Nos. 1 and 3, p. 4 and 5.

In fact, the essence of Ri&iffs’ complaint against HUD ithat the agency has “violate(
Plaintiffs’ constitutional rights by issuing relgtions that do not require SHA to provide
constitutionally appropriate informakhring procedures amaotections.” _Id. This is an
extremely difficult burden oproof. As the Lujartourt said, where the complained-of injury
“arises from the government’s allegedly unlalnegulation (or laclof regulation) osomeone
else, much more is needed.” 504 U&.562 (emphasis in original).

In that circumstance, causation and reskibgity ordinarily hinge on the respon
of the regulated (or regudée) third party to the@vernment action or inaction...

The existence of one or more of the etis¢ elements of standing depends on
unfettered choices made by independenors... Thus, when plaintiff is not

L Thereis a dispute about exactly which version of thA S#iministrative plan is at issue in this litigatig
but it is irrelevant for purposes of this motion, sinceDHibAs not reviewed local aggnadministrative plans since
1995. Public and Indian Housing Notices 95-63 at 2, 3.

the

>
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himself the object of the government actmnnaction he cHienges, standing ig
not precluded, but it is ordinarily substially more difficult to establish.

Id. (internal quotation omitted).

While Plaintiffs concede that HUD’s regtitans are intended to establish a “minimum
set of procedural requirements for PHAs across the natfay, continually describe those sa
regulations as “comprehensive and mandatong’ an that basis attack them for not requiring

every constitutional safeguard outlined in Goldberg v. Kelifie cases Plaintiffs cite in suppd

of their argument that federafjency regulations must mandatkequate due process protecti
are distinguishable from thesacts: they involve either dict action by the federal agency

(Mathews v. Eldridge424 U.S. 319 (1976)) or a third pagcting as the federal defendant’s

agent (Schweiker v. McClurd56 U.S. 188 (1982). There is altegation here that SHA is ar

agent of HUD — it is an indepenatehird party established byasé law that contracts with the
federal government and receives part ofutsding from sources other than HUBee Dkt. No.
53, Declaration of Lofton, 3.

The Court is also aware of the Nir@ircuit’s recent rulng in Renee v. Duncas23 F.3d

787 (9th Cir. 2010), cited by Plaintiffs in supportloéir legal theory that they have standing
bring these claims. In order to demonstrate tappficability of Renedo this matter, it is

necessary to develop the factuatkground of that opinion. The Rerssse revolved around

ne

ns

[0

the No Child Left Behind Act (NCLB), 20 U.S.C. § 63@1seg., a statute enacted “to ensure that

all children have a fair, equalnd significant opportunity to obtaa high-quality education...”

20 U.S.C. 8§ 6301. One of the means of securiisggibal was a requirement that, by the end

> See Housing Assistance Payments Program; Existing Housing, 49 Fed.Reg. 122
12224 (March 29, 1984): HUD regulations “statenmum procedures for PHA review of

of

15,

determinations concerning” Section 8 participants.
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the 2005-06 academic year, only “highly qualifiégachers would be permitted to teach corg
academic classes in school dissireceiving Title | funding. 1B 6319(a)(2). NCLB defined
“highly qualified teacher” as (among otheimttps) a teacher who “has obtained full State
certification as a teacher (imcling certification obtained tbugh alternative routes to
certification) or passed thea teacher licensing examiioa...” 20 U.S.C. § 7801(23)(A)(i).

The enabling regulations issued by th& IDepartment of Education, however,
contained less stringerequirements:

(1) ... [A *highly qualified”] teacher... must —
(1) Have obtained full State certificati as a teacher, which may include
certification obtained through alteitha routes to certification;

(2) A teacher meets the requirement in panalgr@)(1) of this section if the teacher —

(i) Is participating in an alternative r@uto certification program under which -
(A) The teacher —

(4) Demonstrates satisfactory progress toward full certification as
prescribed by the Sate].]

34 C.F.R. 8§ 200.56 (emphasis supplied).

Each state is responsible for ensuring compkaby its local school districts. 20 U.S.C.

88 1232c, 7844(a). The State of California addm statutory scheme for compliance with
NCLB that recognized several lds®f teachers. Among them s/an “intern credential” holde
— a teacher who was participating in, but hadyebdtcompleted, an alternative route teacher-
training program. The plaintiffs in Renekallenged the enablingderal regulations of the
Department of Education, claiming that — asaetftd in the California tgslation -- they were
allowing teachers without “full State certificatiotd be designated as “highly qualified” in

contravention of NCLB. 623 F.3d at 794.

=
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The Ninth Circuit concludethat “the Secretary’s reguian impermissibly expands the
definition of ‘highly qualified teacher’ contaed in 20 U.S.C. 20 § 7801(23) by including in t
definition an alternative-routeacher who merely ‘demonstratesgtisfactory progress toward’
the requisite ‘full Sta certification.”” Id.at 796. And, in languagsted as controlling by
Plaintiffs in this casethe court found that

[tJo the degree that the federal regulatiang the piggybacking Catifnia regulations,
have had the effect of permitting California atsdschool districts to ignore the fact tha
a disproportionate number oftémns teach in schools in marity and low-income areas,
there is a causal connection between thderinged regulation antthe injury of which
Appellants complain.

Id. at 797. On that basis,dntiff/Appellants in_Renewere found to have standing to sue.

Plaintiffs here point to #hphrase “had the effect pérmitting” and argue that the case
before this Court — where HUD'’s failure toegiify comprehensive procedures covering every
aspect of the Goldbewdue process protections has haddffiect of “permitting” SHA to adopt

allegedly unconstitutional pctices — is analogous anetbfore controlled by Renee

The factual circumstances atie legal principles in theseo cases are not analogous|

This is, rather, a classic case of the same wardning two different things in two different
contexts. California and its school districts wgrermitted” to adopan improper gualification
criterion only in the sense thiiey were given a choice betwero mandatory options and th
chose one. The federal enabling regulations in Rexeee not silent othe specifics of who
could be classified as a “hightjualified teacher” — the stataad local school districts had twag
options, one of which the Ninth Circuit found to datside the original Congressional intent g
expressed in NCLB.
By contrast, HUD has drafted a skeletad aninimum procedural framework in which

the PHAs are to create a system for adminisgenousing assistancajéthen left it entirelyup

nat
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to the local agencies how they Will in the details of that systeth.This is “permission” of an

entirely different nature thathat at issue in the Rendecision — where the local agencies we
“permitted” to choose between two mandatory apdi— and the Court does not find either th
reasoning or the result in that opinion controlling in this case.

The Ninth Circuit’s holding in_Pritikin v. Dept. of Energ®54 F.3d 791 (9th Cir. 2001

is more on point. In Pritikina plaintiff failed to convince thCourt of Appeals that she had

standing to request that DOE tslered to fund medical monitag at the Hanford nuclear pla
site. The monitoring was the statutory responsibility of the Agency for Toxic Substances
Disease Registry (ATSDR) which had contractgith DOE to implement a monitoring progra
The Ninth Circuit’s reasoning seems ppautarly apropos unel these facts:

[Plaintiff] faces similar causation problem§he cannot show that DOE'’s failut

to request funding prevented ATSDR from implementing the medical monitg

program.
Id. at 799. This is highly relevant to the compldiafore the Court. Plaintiffs cannot show th
HUD'’s alleged failure to create a truly “compessive” informal hearing procedure prevente
SHA from implementing one.

Plaintiffs go through a laundry list of prabgal safeguards contained (or implied) in

Goldbergwhich are absent from the HUD regulatienthe opportunity t@resent legal and
equitable defenses, training/knowledge requiremfarthearing officers, notice of right to

judicial review, a requirement to maintain amawaistrative record — and claim that it is illegal

for HUD not to mandate these things.

3 There are admittedly some broad constraints on that permission contained within the statutotjoadiveni
each PHA must also “administer the prarg in conformity with the Fair Hoirgy Act, Title VI of the Civil Rights
Act of 1964, section 504 of the Rehabilitation Act of 198] Title 1l of the Americans with Disabilities Act” (24
C.F.R. § 982.53(b)(1)) and furtherath'PHAs must adopt written informal pretermination hearing procedures f

participants which fully meet the requirements of Goldberg v. Kebp Fed.Reg 133 at 28, 541 (July 11, 1990).

1%
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But Plaintiffs have failed to produce anytlaarity that a federal agency violates the
Constitution by not requiring an independent tipadty to adhere to constitutional guidelines
and there is no denying thiie HUD regulations do ngtohibit any of the procedural
safeguards which Plaintiffs seek.

In some instances, the federal regulatioessanply silent on whether SHA'’s practices
are permissible. Plaintiffs complain that tHé/Shearing officers consider evidence that is “r
reliable or probative;” nothingn the HUD regulations suggestttthis is permissible.
Similarly, the regulations set minimum requirerteefor hearing officers (i.e., not the person
who made the decision or a subordinate ofddn@sionmaker) but do not prohibit the PHAs fr
imposing stricter traimg/skill requirements.

In other instances, SHA'’s practices actuafipear to be in contravention of the feders
guidelines. For example, rather than praimigi Section 8 participants from presenting all
relevant legal and equitable defenses (anabeplaint of Plaintiff$, the HUD regulations
require the PHASs to “give a participant family @pportunity for an informal hearing to consig
whether the [PHA decision tortainate is] in accordance withe law, HUD regulations and

PHA policies.” 24 C.F.R. § 982.555(a)(1) (emphasjsptied). Regarding the necessity of

administrative record, the HUD regulations requike lilearing officer tossue a written decisiop.

24 C.F.R. § 982.555(e)(4)(i) and (e)(6). If the Shifaring officers are failing to issue such g
decision, it is not with thepgroval of the federal agency.

The record supports HUD’s position that, untiheir regulations, it is the local agency’
responsibility to define the parameters of tligaring policies@d practices imccordance with

constitutional and statutory requirementsHA% must adopt writtemformal pretermination

ot
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hearing procedures for participants which futlget the requirements of Goldberg v. Kéll$5

Fed.Reg 133 at 28, 541 (July 11, 1990

The Court finds that Plaintiffs’ injuriesre not fairly traceable to HUD, therefore
Plaintiffs have no standing to sue the federal eger\ substantive analysis of Plaintiffs’ due
process claims against HUD follows, but of coursartlack of standing isufficient to dismiss

the HUD claims.

Due Process/ APA Claims

Plaintiffs do not disputelUD’s contention that these tnssues are inextricably
intertwined — Plaintiffs are psecuting their due process afai by way of the Administrative
Procedures Act. 4th Am. Complaint, 1 13.1.

Plaintiffs are only entitled to revieunder the APA for an “[a]lgency action made
reviewable by statute and final agency acfmnwhich thereisno other adequate remedy in a
court.” 5 U.S.C. § 704 (emphasis supplied). It @@ to the Court that Plaintiffs have an
adequate remedy against the authors ottimeplained-of conduct, Defendant SHA, whose
informal hearing practices and procedures vitsrewn creation and notg&laintiffs concede)

mandated by HUD. Support for this analysis ba found in the matter of Hendrix v. SHA

(C07-657TSZ), another case in this district vehgre Plaintiffs complained of unconstitutiona
hearing procedures and werdeato arrive at a consentctee with SHA without HUD being
joined in the litigation. Plaintiffhave an adequate remedy against SHA.

Furthermore, there can be no federal liabiiitythe actions of a regulated state ageng
without proof of “federal action.” This requir@aintiffs to demonséate “that the [federal]

government exercised such otige power or suckignificant encouragement that it is

Yy
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responsible for the specific... conduwballenged...”_Kitchens v. BoweB825 F.2d 1337, 1340

(9th Cir. 1987) (quoting Fidelitiin. Corp. v. Fec. Home Loan Bank92 F.2d 1432, 1435 (9th

Cir. 1986))(citing_Blum v. Yaretskyl57 U.S. 991, 1004-05 (1982)).

A federal agency which simply does nothinghe wake of a state agency'’s failure to
comply with due process standards is not cared to have taken “federal action” — mere
“approval or acquiescence is ifiscient to hold the federal agency responsible.” INbr does
the fact that the state agency was subject tadtdegulation suffice to create “federal action’
there must be “a sufficiently close nexus betw the [federal government] and the challenge
action of the regulated agency so that the actiotiseofatter may be fairlfreated as those of tf
[federal government] itself.”_Id.

Plaintiffs attempt unsuccessfully to distinguish Kitchenghe ground that the defends
agency in that case had left “the responsibility for formulating specific procedure... to the
individual states,” (19, while arguing that HUD promgated “comprehensive, specific
procedural regulations that PHAs across theonatiust follow.” Response, p. 9. A review of
the HUD regulations makes it clethat they are just whatUD says they are — minimum
procedural requirements which would, of necessiaye to be fleshed out by the individual Ig
agencies implementing the program. Calling tfeamprehensive” does not make them so.
Kitchensis controlling precedent for this case.

Furthermore, the commentary accompanyiregHUD regulations makes it clear that t
local PHAs_ddhave “the responsibility for formulatirgpecific procedure[s].” (“PHAs must
adopt written informal pretermination hearing ggdures for participantsvhich fully meet the

requirements of Goldberg v. Kelly55 Fed.Reg 133 at 28, 541 (July 11, 1990)).
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In the absence of any fedeagtion and in the face of @uequate remedy against the

state agency, HUD is entitled to have the due process/APA claims against them dismisse

SHA’s Response

The crux of SHA'’s response to HUD’s summary judgment is: “HUD said that its
‘minimum requirements’ met the due process standard of Goldhgegfollowed HUD’s
guidelines in establishing our informal hearing procedures. Because we relied on HUD'’s
guidelines in creating our procedures, therm@ ¢awusal connection tve2en HUD’s actions and
Plaintiffs’ injuries.”

Plaintiffs have made it clear that thesenothing in the HUD regations which requires
constitutionally impermissiblprocedures, therefore SHA’s “vaiid everything the regulations
told us to do” defense is simply inadequiatelefeat summary judgment. HUD has repeated
stressed that the regulations which theymulgated were intended (and publicized) as
“minimum” requirementssee 49 Fed. Reg. 12215, 12224 (March 28 1984e., the very least
that a PHA must do in order to satisfy consiitnal mandates. Combined with the further
regulatory admonition that “PHAs must adepitten informal pretermination hearing

procedures for participants which fultyeet the requirements of Goldberg v. Kel(l§5 Fed.Reg

133 at 28, 541 (July 11, 1990)), this means 8tdf cannot avoid summary judgment here by
merely alleging that they adopted the HUDnslards. The practices of which Plaintiffs
complain are nowhere contained in the federal guidelines.

Plaintiffs’ complaint is aimed at thesSHA procedures which are not prohibitgd
HUD'’s regulations — having abandoned theigimal allegation that HUD approved those

procedures, SHA appears to have no furthgallgrounds for keeping HUD in this litigation.
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Plaintiffs’ Motion to Strike

Plaintiffs move to strike Exh. 9 to HUDimotion, which is a copy of Plaintiffs’ answer.
to HUD's interrogatories. But a thorough readufigheir pleading reveals that what they are
really objecting to is HUD’s characterizationaparticular versionf SHA’s policies and
procedures (which was attached as Exto SHA'’s original Motion to Join HUD as a
defendant) as the operative set of procedduemg the Class Period. HUD does make referé
to “Exh. C” in its interrogatoriedut it is unclear to the Cadunow this renders Plaintiffs’
answers to those interrogatori@selevant, objectionable andck[ing] evidentiary foundation.’

What is irrelevant is any mention afyaparticular version of SHA'’s policies and
procedures in connection with the defenses HidB interposed. Sintkere is no issue of
whether HUD approved them and the crux @hiiffs’ claims against HUD are that HUD
regulations failed to constrain SHA to adoptngrehensively constituihal procedures, it does
not matter (for purposes of this motion) whigdrsion of SHA'’s policies and procedures are
under consideration. The motion to strike is denied.

Conclusion

Because their alleged injuries are not fairgceable back to HURlaintiffs have no
standing to bring their claims aigpst the Federal Defendant. Furthermore, there is no proof
“federal action” and Plaintiffs have an adequat®edy against SHA, so they may not maints
lawsuit against the Fedeakfendant under the APA.

Plaintiffs’ motion to dismiss theirHFA claims against HUD is GRANTED. HUD’s
motion for summary judgment is GRANTED, anaiRtiffs’ causes of action against the fede

agency are DISMISSED with prejudice.
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The clerk is ordered tprovide copies of this order to all counsel.

Dated March 29, 2011.

Nttt 24

Marsha J. Pechman
United States District Judge

ORDER ON FEDERAL DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT- 15




