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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 JOSEPH SICILIA, CASE NO. C09-710-RSM
11 Plaintiff, ORDER GRANTING IN PART

DEFENDANTS’ MOTION FOR

12 V. SUMMARY JUDGMENT
13 THE BOEING COMPANY, et al.,
14 Defendants.
15
16 [.INTRODUCTION
17 This matter comes before the Court upon Ddénts’ Motion for Summary Judgment or,
18 || In the Alternative, for Partial Summary Judgmebkt #129. Plaintiff Sicilia brings causes of
19| action against the Defendants for (1) Unlawfutd®ation in Violation ofthe False Claims Act
20 || (“FCA™), (2) Violation of the lllinois Whistl®lower Act (“IWA”), (3) Violations of the
21 | Washington Law Against Discrimination (“WLAD;"Y4) Violations of the Washington State
22 || Family Leave Act (“WFLA"), (5) Violations ofhe Federal Medical Leave Act (“FMLA”"), and
23 || (6) Retaliation and Wrongful Discharge in Vatibn of Public Policy. Compl. pp. 35-41.
24
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Defendants argue that each claim fails as tiemaf law. The Court GRANTS Defendants’
motion in part and DENIES Defendants’ motion in part.

[I. DISCUSSION
A. Background

On July 24, 2003, as a result of a pending icréininvestigation into alleged ethics
violations and the indictment of two former Boeing employees, the United States Air Forc
suspended Boeing from future government contigctDkt. #115, Ex. 1 at p. 1. In an effort t
restore its contracting rights, Bimg entered into a contracttivthe United States Air Force
(USAF), known as the Interim Administrative Agreement (“AA”). Under the AA, Boeing w
required to create the Office of Internab@rnances (“OIlG”) to monitor compliance and
oversight and to hire a Special Compliance Off{¢8CQO”) to act as a consultant and monitot
Boeing’s compliance with the AAld. The appointed SCO was a retired Air Force General
named George T. Babbit. Dkt. #105 at 711.

In 2002, Plaintiff began working as an “ktk and Compliance Specialist” in Boeing'’s
Chicago office. A substantial part of i after 2003 was monitarg compliance with the
AA. Dkt. #116, Ex. D at 10:8-12. The AAdarporated a compliance risk management
(“CRM") process that was documented in areinal procedure called Boeing PRO 3175. D}
#115, Ex. 2. Under PRO 3175, a Compliance Surveytwae used as a “diagnostic tool” to
assess the health of Boeing’s compliam@magement controls and progrant. Sicilia was
largely responsible for administering the Compdi@ Survey. Further, his job duties required
him to inform his managers of any peras issues concerning compliance and the CRM

process, including whether he believed¢benpany was out of compliance with laws,
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regulations, company policiest contractual obligationsSee, e.gDkt. #107, Ex. A at 22:12-
25:3.
A year after Boeing signed the AA, KathRlyimenick was hired to run the compliance

oversight team. Dkt. #116, Ex. A at 12:10-12, 13.:7Humenick had previously worked in th

11%

business units and did not have experience in compliddcat 6:19-8:9, 13:10-14. Humenigk
attempted to make several changes to the tange oversight process. She tried to move
compliance training from OIG to Human Resourf&tR”), to reduce the amount of questions
on the Compliance Survey, and to implement a reduced oversight process wherein certain
executives could opt out of the formal proclegsubmitting brief compliance statements. DKt.
#116, Ex. D at 36:16-44.7. Siciliald Humenick that these chges would take Boeing out of
compliance with the AA and government contractiidy. As a result, these aehges did not take
place at that time. After Sicilia prevented thanges from taking placelumenick’s attitude

towards Sicilia allegedly became negative. at 45:6-23; Dkt. #115, Ex. 5. Humenick and a

14

Boeing VP allegedly told Ed Carr, Boeing’s Direcbf Ethics and Business Conduct, that they

D
o

planned to get rid of Sicilia becseihe was “not a team playeiDkt. #117 at 110. Carr believ
that Humenick and the VP were upset with I&idiecause he was protesting the changes in the
compliance procesdd.

In 2006, Humenick was replaced by Carrie Hilarrie Hill alschad no experience in
compliance or ethics. Dkt. #116, Ex. B at 146200- Hill also tried to make changes to the
compliance process, including attempts to moapliance training out of the OIG, cancel a

required procedure, and eliminate the ConmaéaSurvey. Dkt. #116, Ex. D at 51:18-67:18.

Sicilia alleges that, on one occasion, Hill misrepresented who was part of the Compliance Risk

Management Boardld. at 85:17-86:3. Sicilia’s wife, Tina, who also worked at Boeing, alleges

ORDER GRANTING IN PART DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 3
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that Hill pressured hebo re-write a compliance reporttioe SCO. Dkt. #116, Ex. E at 61:20-
63:9. Later that same year, Hill selected promoted Randy Hayes into a newly created
position within the compliance oversight teabkt. #116, Ex. F at 9:10-11, 58:22-59:2. Hay
also had no experience in compliance or ethidsat 67:4-18.

Sicilia protested each of the “violationspdlicy” committed by Humenick and Hill.

Dkt. #113 at p.6; Dkt. #114 at 11. Sicilia anpaed to others that Boeing was certifying tq

D
(7]

the government that it was in compliance withimas laws and regulations and the AA, but that

it was not in compliance, and therefore Deferidavere committing fraud. Dkt. #116, Ex. D at

359:14-360:21. Plaintiff spoke to several peapiiin Boeing about his concerns surrounding

Hill and Humenick’s changes to the compliapcecess, including Mark Reardon (legal), Joh
Griffin (finance), his wife (compliance), Chasl&®utherford, Carol Atkins, and several memb
of the Compliance Risk Management Board. Si@lieges that most of his complaints were
verbal because he avoided putting his concermgiting due to hs fear of retaliationSee, e.g.,
Dkt. #116, Ex. D at 49:15-24; Dkt. #113 at p.7. In the summer of 2006, Sicilia complaine(
Millie Weaver in HR that he believed thdill's changes to the compliance process might pu
Boeing at risk and that he was being retaliatedregjddr raising these compliance issues to k
Dkt. #116, 146:16-147:13; Dkt. #115, Ex. 8. Weaemommended that Sicilia report to the
Ethics Office, which he did in the fall of 2006.

Sicilia participated in a “mediation” wit@arrie Hill, Matt Frank (Ethics), and Diane
Kallunk (HR) in December 2006. Sicilia tattill that removing executive involvement,
expanding the reduced oversight program, elimdinating the Compliance Survey could be
considered fraudulent because it would put Bga&ut of compliance with the AA. Dkt. #116,

Ex. D at 352:4-353:6. Sicilidnbught that if Boeing was certifyg that it was in compliance
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with the AA when it was not, it would be fraudulently bidding on contracts He told the

group that he would be forced to go te tiovernment if Boeing was falsely reporting

compliance.
The day following the mediation, Sicilia reeed a poor performance review. Dkt. #1]
Ex. 10. However, the review had been prepareat to the mediation taking place. Dkt. #11

Ex. B. Sicilia’s meeting with Haes concerning the review had alsgen originally scheduled {o

take place before the mediation. Dkt. #119,A&x.The meeting was postponed until after the

mediation at Sicilia’s requestd.

Two weeks after the mediation, Sicilia went on FMLA medical leave. During his le
Sicilia was temporarily deniemiedical benefits by his insureg company. Sicilia told Matt
Frank that he felt he was compelled to go alethe company with compliance issues becay
he felt his difficulty getting benefits dung his leave was retaliation for his compliance

complaints. Dkt. #116, Ex. D at 299:20-300:T2uring this time, Hill and Hayes were workin

on revising the survey and Hayes was creatingbdmeviated questionnaire. Dkt. #116, Ex. F

136:6-137:3.

When Sicilia returned from leave in Mar2d07, Sicilia was asked to stop working on
the Compliance Survey and to work insteaccompliance issues with Boeing subsidiariég.
at 84:19-85:6. Sicilia was moved to the ganate Secretary’s Office where he had little
interaction with OIG. Dkt. #116, Ex. D 469:17-160:14. His office was moved off of the
executive floors and he was tasked with sittmg “vault,” performingargely administrative
work involving creating a list of subsidiariekl. Sicilia continued to lodge complaints about
changes to the compliance process and threatageed to go outside the company, allegedly

report what he perceived be fraud. Dkt. #115, Ex. 14.

15,
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Sicilia’s written complaints between 2004 &2@D7 do not allege violations of the Falg
Claims Act or include allegations of frautd. Matt Frank’s notes reflect that Sicilia was
alleging retaliation for his filing of an EEO complaint against Humenick for failure to
accommodate under the AmericangwbDisabilities Act (“ADA”). Dkt. #115, Ex. 9. In a July
2007 email to Matt Frank, Sicilia alleged retabatand violation of the ADA. Dkt. #115, Ex.
14. Sicilia states thdte did not put his fraucelated allegations in wting because he feared
retaliation. Dkt. #113 at p.7.

In September of 2007, Boeing engaged irakbeged Reduction in Force (“RIF”) and
Sicilia received a 60-day lay-off notice. A factortire decision to lay off Sicilia was that he W
in a “non-essential function.” Dkt. #116, ExaE112:8-15. Sicilia peeived the RIF notice as
retaliatory and complained to HR. Dkil14 at 120. On Noverab16, 2007, Sicilia was
terminated from Boeing. Two others were aldeded in the RIF, but were able to find othel
positions at Boeingld. at 98:1-99:22.

B. Standard of Review

Summary judgment is appropeawhere “the pleadings,dhdiscovery and disclosure
materials on file, and any affidés show that there is no genuine issue as to any material fa
and that the movant is #thed to judgment as a rtter of law.” FRCP 56(c)Anderson v. Libert

Lobby, Inc, 477 U.S. 242, 247 (1986)In ruling on summary judgment, a court does not we

evidence to determine the truth of the matter,"bnly determine[s] whether there is a genuing

issue for trial.” Crane v. Conoco, Inc41 F.3d 547, 549 (9th Cir. 1994j)t{ng O’Melveny &
Meyers 969 F.2d at 747). Material facts are thagech might affect the outcome of the suit
under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable infexes in favor of the non-moving part$ee

e

as

ct
y

gh

F.D.I.C. v. O'Melveny & Meyer969 F.2d 744, 747 (9th Cir. 19928y’'d on other ground12
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U.S. 79 (1994). However, the nonmoving party nmake a “sufficient showing on an essen

element of her case with respéx which she has the burden of proof” to survive summary

judgment. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Furthftlhe mere existence of

a scintilla of evidence in suppant the plaintiff's position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintifi.”
C. FCA Retaliation

Plaintiff Sicilia alleges that he sufferedakation as a result of his complaints about
Humenick and Hill's dismantling of the CRM mress and that such retaliation constitutes a
violation of the False Claims AcSee31 U.S.C. § 3730(h). Congi®enacted the False Claim
Act with the purpose of “[combating] widespread fraud by government contractors who w
submitting inflated invoices and shipping faulty goods to the governmignitéd States ex rel.
Hopper v. Anton91 F.3d 1261, 1265-66 (9th Cir.1996). cacdingly, the False Claims Act
creates liability for any person whater alia, “(A) knowingly presents, or causes to be
presented, a false or fraudulent claim foyrpant or approval [to the government]; (B)
knowingly makes, uses, or causes to be madeeat, asfalse record or statement material to
false or fraudulent claim.” 31 U.S.C. 3729(a)(Pursuant to the Act, a person may filgua
tamaction on behalf of the person and the feldgoaernment for any violation of section 372
31 U.S.C. § 3730( b).

The False Claims Act also protects “whidilewers” from retaliation by their employef

for protected activities. Accordingly, the Actoprdes relief for employees who are “discharg

demoted, suspended, threatened, harassedany iather manner discriminated against in the

terms and conditions of employment becausewful acts done by the employee . . . in

furtherance of an action under tlsisction or other efforts to stdpor more violations of this

ial

ed,

subchapter.” 31 U.S.C. § 3730(h).
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In the instant action, Sicilia deaot allege that the Defenda submitted false claims tq
the government under the False Claims Act. Rather, Sicilia allegletiams of the anti-
retaliation provisions found in 83730(bi) the Act. A plaintiff allging an FCA retaliation clain
need not show that the defendant actually subtha false claim to the government, only tha
reasonably suspected as mu8lee Mendiondo v. Centinela Hosp. Med. G21 F.3d 1097,
1104 (9th Cir. 2008). To succeed on a claim fealiation under the FCA, an employee must
prove three elements: (1) that the employee gadyan activity protected under the statute; (2
that the employer knew that the employee gedan protected aciiy; and (3) that the
employer discriminated against the employesabee she engaged in protected actividly;
Moore v. California Inst. of Tech. Jet Propulsion L&¥5 F.3d 838, 844 -845{ir. 2002).

1. Sicilia was not engaqging iroaduct protected under the Act.

For purposes of the first element, Sicilia eyeggin protected activitynder the Act if he
reasonably believed that the Defendants weramitting fraud against the government, and

Sicilia investigated that fraudSee Mendiond&21 F.3d at 1104. Whether Sicilia reasonably

believed that Boeing was committing fraud comséaboth an objective and subjective element:

(1) whether the employee in good faith believed that fraud was taking place and (2) whetl
reasonable employee in the same or similar cistantes might believe, that the employer [\
possibly committing fraud against the governmeltdore, 275 F.3d at 845 -846.

a. Subjective Prong

There are issues of material fact regardummgther Sicilia had a good faith belief that t
Defendants were perpetuating fraud on the gawent. Defendants argue that Sicilia lodged
several complaints concerning interpersonal isst#ssupervisors, disability discrimination

and retaliation for complaints of disabilitiscrimination, but that none of Sicilia’s

ner “a

as]

contemporaneous writings claimed that Boewrag submitting false claims to the governmen.
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Dkt. #129 at 4. They also identify several assrons made by Plaintiff wherein he claims tha
his goal in making complaints about the commptie process had been to let his supervisors

“know that ... Boeing very well could be out odmpliance with its compliance obligation ...

\t

and it needs to be looked intofichthat he was simply “trying to keep [his supervisors] in check

and trying to maintain compliance3ee, e.gDkt. #107, Ex. A at 102:5-17. According to
Defendants, Sicilia’s complaints about the propadedination of the risk assessment survey
part of the CRM process “were merely statemehighat he believed tbe ‘the best way’ to
conduct risk assessment.” Dkt. #129 at 13. TBiglia’'s “intra-corporate debates about bes
practices,” did not concern frauddhare not protected under the FCIA.

Nonetheless, the Court is sdiied that plaintiff has raisesh issue of material fact
regarding whether he believed Defendants weegaged in fraud. Plaintiff submitted a
declaration and testified in his deposition thatbelieved Defendants were committing fraud
SeeDkt. #114 11, Sicilia Dep., 35P7-360:3. He claimed to habelieved that Boeing was
required to certify that it was in compliance withles and regulationgwhich included having
a compliance program) when it entered into ats with the government and that being out
compliance therefore constituted fraud. He also stated that he believed that not following
through with the requirements of the AA constituted fralgdat 360:4-360:10. Finally, Sicilia
presented evidence that he told his managersigthat he would be forced to report to the
government if Boeing continued down a roadhohcompliance. Sicilia Dep., 214:10-21; Dkt

#114 1 11. This supports an inference thaili&ithought that Boeing was defrauding the

government and the government would want to kabaut it. Construingllinferences in favor

of the plaintiff, there is a gemg issue of materidct regarding whether Sicilia had a good f;

belief that Boeing was defrauding the government.

as

of
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ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT -9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

b. Objective Prong.

Even if Sicilia genuinely believed that Bagiwas engaged in the type of fraud that

would be actionable under the FCA, his claim fagsa matter of law if he cannot show that his

belief was objectively reasonabl8ee Moore275 F.3d at 845. Sicilia fails to provide any
argument to the Court about how and if he hashisgburden to show that his belief would ha
been reasonable to an employee in the samendassituation as the plaintiff, as required un
Moore. Instead, Sicilia expends a substantiatipa of his opposition brief expanding on the
proposition that a plaintiff need not prove a sigdn of § 3729 in orddp bring a retaliation
claim under the FCA. Dkt. #113 at 13-15. While iBifue, it does not follw that a plaintiff is
entitled to move forward on an FCA retalaticlaim based on good faith belief alone.

As set out in Defendants’ Motion, a core edarhof any FCA action ithat there be an
actual or potential false claim madgainst the U.S. Governmer8ee U.S. ex rel. Hopper v.
Anton,91 F.3d 1261, 1266-67 (9th Cir. 1996). Plaintitflaim rests on a “false certification”
theory — that Boeing “falsely céie[d] compliance with a statute or regulation [or contract] g
condition to government paymentU.S. ex rel. Hendow v. Univ. of Phoerg1 F.3d 1166,
1171 (¢ Cir. 2006). See alsdkt. #114 {11; Sicilia Dep., 3587-360:3. However, Sicilia has
failed to unearth any evidence that would supparhsutheory. Firsicilia has failed to
demonstrate any basis for his belief that a ceatific requirement existed. Second, even if S

a certification requirement existed, his idea of what would constitute “fraud” with respect t

allegedly false certification simply does not conmpuith the definition of fraud under the FCA.

For these reasons, Sicilia’s leflthat Boeing was perpetuatifrgud against the government ig
unreasonable.

Sicilia thought Boeing was reqged to certify that it was inompliance with all federal

ve

Her

Sa

uch

0 an

laws and regulations when it enteretbinontracts with the governmerseeDkt. #114 3
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(“[E]ach time Boeing submits adhi grant proposal, or other regtaéor funds from the federal
government, it must certify that it is in cohgmce with federal contracting laws and
regulations.”); Sicilia Dep., 360:15-21 (“[W]hen yeuter into a contraetith the government
you certify that you are complying with the rsilend regulations, and that includes having a
compliance program.”). Crucially, howeverciia has failed to identify a single contract
between Boeing and the government that containh a statement. Sicilia’s belief about the
certification requirement might kbjectively reasonable, notwgitanding the absence of any
proof of any contracts containing such certifieat if there were a piocy or regulation that
required Boeing to certify it was in compliance wigldleral laws and regulatis or that it had a
compliance program as a matter of coursain@ff, however, identies no such policy or
regulation.

Plaintiff's Opposition provides the Court witlo guidance concerning what regulation
might require Boeing to certify #t it was in compliance witfegulations and laws concerning

compliance programs. Further, the regulationsdahatdiscussed in theaord do not pertain to

certification requirements thatowld implicate Boeing’s compliance process. For example, 48

C.F.R. 8 52.209-5 describes a certificatioat tis required by 48 €.R. § 9.104-5 under the
Federal Acquisition RegulationsSection 9.104-5 requires thevernment officiapresiding
over a given contract bid to make a deterrigmaof a contractor’'sesponsibility, including
whether the prospective contrachas a “satisfactory record imitegrity and business ethics.”
See Precision Standard, Inc. v. United Staé8d-ed. Cl. 738, 752 (2006). Section 52.209-5
turn, requires an offeror wertify that it is not “presentlgebarred, suspended, proposed for
debarment, or declared ineligible for the awairdontracts by any Federal agency” and that it

has not been criminally convicted or had dlgaudgment rendered against it for a variety of

ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 11
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offenses. 48 C.F.R. § 52.209-5 (2010). Neitkgulation requires th&oeing certify general
compliance with federal laws orahit have a compliance program.

In deposition, Sicilia stated that he believkdt there was an additional requirement “
both the FARs and DFARs,” but has not come foritin any evidence to substantiate that bel

Plaintiff's complaint identifies Part 9-10401(d)tbie Federal Acquisition Relations (“FAR”).

However, this provision merely provides thab®determined responsible, a contractor must

“[h]ave a satisfactory record oftegrity and business ethics48 C.F.R. 9-104-1 (2010). It
does not involve certification. Plaintiff stat@shis complaint that the AA required certain
processes for Boeing to remain eligible for goweent contracts. Pls. Compl. §3.48. HoweV,
even if Boeing breached the AA, doing so wondd constitute a false claim to the U.S.
government absent some evidence that Boesngfied to the government that it was in
compliance with the AASee Hendow}61 F.3d at 1172. Plaintiff has produced no evidenc
any such requirement. Finally, Plaintiff has patvided any evidence that Boeing certified it
was in compliance with the U.S. Sentencing Guidelines Ch. 8i&&4Compl. 13.79.

As a “specialist” in ethics and compliancegita had heightened visibility into the king
of certification processes that Akeges are at issue in this lawts Yet, he has not produced
evidence of a single, specifiertification statement that wanade by Boeing to the U.S.
government in any capacity. Nor has he identified any regulatiorettpaites that such
certification statements be made as a matteowfse by a contracting étyt Thus, Sicilia has
failed to provide evidence to substantiate his belief that Boeing was submitting false certil
statements to the government.

Even if Boeing was certifying compliance t@ethovernment, Sicilia’s belief that makir

changes to the CRM process would render seatesrfraudulent simply does not comport witl

jef.
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the law respecting what consti¢s fraud under the FCA. Toibg a claim under the FCA basg
on a false certification theorg, plaintiff must prove four ements: (1); that there bdase
claim rather than a “mere unintentional violatiaf2) that there scienter, or a “palpably false
statement, known to be a lie when it is made, tl§a} the false statement must be material to
government’s decision to pay out money to thentdaat, and (4) that thete an actual claim,
“which is to say, a call othe government fisc.Hendow 461 F.3d at 1172-73. Plaintiff has
not produced substantial evidence to supaoytof theHendowelements.

The record evinces disagreements betweelligsard his superiors about aspects of
CRM process that were necessary to remain in compliance with the AA and other applica
laws concerning compliance prograntr example, Sicilia testified @b he told Hill that if she
wanted to expand the reduced oversight program, “there still needed to be some level of
assessing going on,” and that “the best way tthdbwas to ... ask it in some sort of survey
form.” Dkt. #107, Ex. A at 66:2-14. It does nbgwever, reveal thamnplementing any of the
contemplated changes to the CRM were understobd tdear violations of any rule or law or
the Administrative Agreement such thattifging compliance would be patently falseNor
does the record demonstrate that any Boeifigeo possessed the reqigsintent to lie on
alleged certification statementSicilia alleges that his supersowere underqualified for their
positions and had no knowledge or experience in tiarmge, not that they knew what they we
doing and intentionally lied to get government contragtseDkt. #113 at 5.Cf. Moore,275

F.3d at 846 (determining that tieewas a genuine issue of material fact regarding whether

! The AA requiredinter alia, that Boeing “continue to use its Compliance Assessment Prog

d

the

e

ble

=

e

ess

to evaluate the efficacy of the proceduaes training programs” and that the Compliance
Assessment Team establish and execute “robust compliance process and procedures co|
with the Compliance Assessment ProceseeDkt#105, Ex. D, Art. 3.

ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 13
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plaintiff engaged in protected activity becauseasonable jury could conclude that plaintiff's
employer had lied to the outsidepert in order to increasedlamount of compensation it wou
receive from NASA).

Finally, because Sicilia fails to identifyia certification requirement, he also cannot
show that Boeing’s receipt of moneys fréine government was contingent on such a
certification. Indeed, the ewetice supports the oppiasconclusion: thaBoeing’s contracts

were not contingent on the completion of Commtia Surveys or to-the-letter compliance witl

PRO-3175. Boeing disclosed to the Air Fora®tigh reports to and by the SCO in Decembg

2006, February 2007 and March 2007 that it maging changes to the CRM proceSeeDkt.
#105, Ex. Fat 11, 71-73, Ex. G at 2, Ex. H aDkt #107, Ex. E at 96-9-98:8, 118:23-120:24.
December 2007, the SCO Final Compliance Report ribtgd[d]ue to this reorganization of tf
CRM process, the surveys did not occur in 2003Kt. #105, Ex. F at 72. In a February 2008
letter from the SCO to the Air Force, the S€&ported that “Management’s goal is to make tl
process more effective and efficient than thevmus survey based process... Boeing’s plant
CRM Program meets the intent of the Agreeniebikt. #105, Ex. G at 3. If changes to the
CRM process were material to the governmea¢sision to continue to provide contracts to
Boeing, one would expect thatitright disclosure of the aion would affect Boeing’s good
status with the government. There is no evigeimowever, that the disclosure had any such
effect.

To be clear, Plaintiff @ed not prove each of thEendowelements in order to succeed {
a claim for retaliation under the FC/Aee Mendiond®21 F.3d at 1103 (citinGraham County
Soil & Water Conservation Dist. Wnites States ex rel. Wilsdt¥5 U.S. 409, 416-17 (2005)

(“[T]o state a FCA retaliation alm, a plaintiff must show thaite or she suspected that the

d

—

ned
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defendant submitted a false claim — not that the defendant actually submitted one.”).
Nonetheless, the degree to which plaintiff's@agion of fraud corresponds with what the
defendants were actually doingredevant to whether plaiffits suspicion of fraud was
reasonable See Moore?275 F.3d at 845 (holding that a plaihbringing an FCA retaliation
claim must show actual or potential actionsly employer that “reasonably could lead to a
viable FCA action”)(emphasis added). Otherwiary employee who concocted a theory abd
how his employer was defrauding the governmentctavail himself of the protections of the
FCA — regardless of how far-fetched his theorgimibe. The fact that Sicilia’s evidence does

not support his false certification theory untiendowmerely illustrates the fact that Sicilia’s

suspicions of fraud, even if they were genutd@not go to the kind of fraud contemplated and

protected under the FCA.

Rather, Sicilia’s claim is similar to the claim at issuélopper,whereinspecial
education teacher Sheila Hoppermgained that her school digttiwas not in compliance with
state and federal regulations concernirggtiandling of special education childrdd. at 1263-
64. Hopper argued that the school district was engaged in fraud under the FCA because
submitted annual certificates to the California DepartmeRdaoftation certifying that the
district would meet “all applicde requirements of state and fealdaw and regulations,” as a
condition for receiving federal funding. Howevtre school district was not in compliance w
certain provisions of the IDEA so the c@dation statements were in fact falde. Shortly
after making these complaints, Hopper was ingagtd for use of inappropriate corporal

punishment in the classroom and allowing aastiido arrive late to school without proper

ut

t

ith
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authority, for which the district decideo suspend Hopper for fifteen ddy$d. Hopper brought
claims in federal district court under thei tamand anti-retaliation prasions of the FCAId.

The Ninth Circuit held thahere was insubstantial evidento support the finding that
Hopper was engaged in activity protected under the Wctat 1269. In so holding, the Ninth
Circuit found that “the recorduite clearly shows Hopper waserely attempting to get the
School District to comply with Federal andagt regulations” and thaer “numerous written
complaints, seventy letters and over fifty telephoalés were all directed toward this endd.
Finding that “she was notyting to recover money for the government,” “she was not
investigating fraud,” and “[$fe was not whistleblowing @&nvisioned in the paradigqui tam
FCA action,” the court determined that the destcourt should have granted the defendant’s
motion for judgment as a matter of lavd.

Like Hopper, Sicilia is proceeding @ntheory of false certificationSeeDkt. #113 p. 3;
Sicilia Dep., 352:25-353:6. Like iHopper, rather than attemptirtg recover money for the
government, “as envisioned in the paradigumtamFCA action,” Sicilia’s investigatory efforts

were centered on trying to get Boeing to compith the AA, federal regulations, and Boeingls

internal policy. See HopperQ1 F.3d at 1269 (“Hopper was merely attempting to get the School

District to comply with Federalral State regulations.”). Like iHopper,“[t]he entire record
fails to demonstrate [Sicilia] was engagedfumtherance of an action’ under the FCAI.
Even if Sicilia had a good faith belief thatf@edants’ elimination of the Compliance Survey
constituted fraudHopperstands for the proposition thatcsua belief is not objectively

reasonable where there is no “nexus to the FAA.” In the case at bar, Sicilia has failed to

2 Hopper never served the suspension becauséiragr found that thdistrict had failed to
prove the charges

ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 16
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demonstrate any false claim, any false cedtfan, any intentional lie, and any government
contract contingent on certificati. In short, he has demonsé@ino nexus to the FCA. As a
result, the evidence supports but one conecfudiis belief that Boeing was defrauding the
government is objectively unreasonable.

2. Boeing did not know Sicilia weengaged in protected conduct.

Even if Sicilia had raised an issue of madkfact regarding whether he was engaged |
protected activity, he cannot show that Boeingwrthat was the case when he experienced

alleged retaliation. Sicilia must prove tligageing knew that he veéaengaged in protected

activity in order to succeed on his FCA retaliation claim. Unless an employer is aware that its

employee is investigating fraud, the employer cafypossess the retaliatorgtent necessary tg
establish a violation of § 3730(h)Hopper,91 F.3d at 1269 (citinRobertson v. Bell Helicopte

Textron,32 F.3d 948, 950-52 (5th Cir. 1994).

Defendants argue that, because Sicilia seagean “Ethics and Compliance Specialist|

for Boeing, there is a presumption that any claimps he made about Boeing’s non-compliance

were made within the scope othob duties. Dkt. #119 pp. 6-7. 8fefore, Sicilia is subject tg
a higher standard and must show clear noti¢ke@mployer of his “intions of bringing or
assisting in an FCA action.ld. at 6. The Court agrees with the Defendants.

While the Ninth Circuit has yet to explicitlpasider the issue, other courts have held
that employees whose complaints fall withie gtope of their job digls must provide their
employers with clear notice of their intent to puegsan FCA action in ordéo satisfy the second
element of a retaliation aon under the statuteSee, e.g., Yuhasz v. Brush Wellman, B,
F.3d 559, 568 (6th Cir. 2003) (“[E]mployees chatgeath investigating potential fraud are not

automatically precluded from bringing a Seati3730(h) action. In lighaf their ordinary

responsibilities, however, suchrpens must make clear their int®ns of bringing or assisting

ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT - 17
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in an FCA action in order to ox@me the presumption that they are merely acting in accor
with their employment obligations.”) (internal citations omitte8ge also, Robertson v. Beel
Helicopter Textron, Inc32 F.3d 948, 952 (5th Cir. 1994)nited States ex. rel. Ramseyer v.
Century Healthcare Corp90 F.3d 1514, 1522 (10th Cir. 1996This is because the statute
requires that the employer know that theptoyiee was engaged in protected activiBee
Hopper,91 F.3d at 1269 (citing S.Rep. No. 3455“93)ng., 2d Sess. 35 (1986printed in
1986 U.S.C.C.A.N. 5266, 5300). The employerrca be assumed to have the requisite
knowledge when its employee is merely pearfing investigations icident to their job
description.

Plaintiff argues that telling his superiors thatintended to report to the government i
enough to make Boeing aware thatwes engaged in protected activitgeeDkt. #113 at 16.
The Court disagrees. hiopper,the plaintiff actually did report meoncerns to the governmel|
91 F.3d at 1264. Nonetheless, H@ppercourt held that repong to the government was
insufficient to show that the employer knew ttia plaintiff was engaged in protected activity
because the plaintiff did not give the eoy@r any indication that she was reporting in
connection with an FCA actiorid. Here, as irHopper,Sicilia gave his company no reason t
believe he was contemplating or investigatirguatamaction. Instead, Boeing had every
reason to believe that he was performingjob duties as a compliance specialist.

The Court also disagrees wiiicilia that a jury musdecide the question of what
Plaintiff's job duties entailed. Sicilia admits thiaivas his job “to report those instances that
felt were endangering the company of falling oitompliance or were violating ... whatever
law or regulation we were working with.” DKkt107, Ex. A at 33:6-19. Slia admits that he

was an “Ethics and Compliance Specialist’Bareing. Dkt. #113 at 3. Therefore, Sicilia’s

lance
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complaints to his supervisors about Boemgotential noncompliance would not have put
Boeing or Sicilia’s supervisorn notice that Sicilia was ing#@gating fraudulent activity.

Because Plaintiff has not produced substanti@esce to raise an issue of material fa
regarding whether he was engaged in proteamtéiglity or whether Boeing knew he was enga
in protected activity, the Courerd not address the remaining edatof Plaintiff's FCA claim.
Plaintiff's claim fails as a matter of law. Defendants’ Motion for Summary Judgment is
GRANTED with respect to Plaintiff's FCA claim.
D. IllinoisWhistleblower Act

Pursuant to the lllinois Whistleblower ACtWA”), “[a]n employer may not retaliate
against an employee for disclosing informatiom government or law enforcement agency,
where the employee has reasonable cause to b#t@vihe information discloses a violation ¢
a State or federal law, ryler regulation.” 740 ILCS 174/15. Defendants move for summary
judgment on Plaintiff's IWA on the Is& that Plaintiff has not alied or presented any evider
to suggest that Plaintiff disded any information to a governmeafticial. Dkt. #129 at 24.

The plain language of the statuégjuires that a plaintiff asgang a claim for violation of]
the IWA show that he or she disstd information to the governmeBee740 ILCS 174/15
(prohibiting employer from retaliating agairesmployee who disclosed information to “a
government or law enforcement agency”)indis courts have interpreted the statute
accordingly. See Riedlinger v. Hudson Respiratory Care, Wh¢8 F.Supp.2d 1051, 1055-56
(N.D. 1ll. 2007) (*an employee hascause of action for retaliatory discharge in Illinois only i
or she has revealed information he or she reddgmelieves disclosesviolation of a law or
regulationto some government or law enforcement aggr{ieynphasis added$gtiles v. Intl’l

BioResources, LLAQYo. 09-cv-4000, 2010 WL 2740312 (N.DO. Duly 12, 2010) (assuming thg

pf
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the IWA only applies to disclosures to govermmefficials in holdingthat the IWA does not
abrogate common law whistleblower tort an8anvolving non-governnmgal officials).

Plaintiff asserts in his deckion that he spoke with Julie Meyer, “a member of the
Special Compliance Officer’s team, which Bagwas required to employ pursuant to the AA
and that he “assumed that [his] report to heuld go directly to General Babbitt.” Dkt. #114
1 18. Julie Meyer is a consultant that Boenas required to hire to monitor compliance with
the AA. Dkt. #113 at 2. A conkant is not a “government or law enforcement agency.”
Plaintiff therefore fails to allege or provide egitte as to an essentdément of the IWA.

Even if the consultant with whom Sicilia spoke were deemed a government official
the purposes of the IWA, Sicils'claim fails because he does patvide any proof that Boeing
may have known about his conversations with thesaltant. “The mere existence of a scinti
of evidence in support of the plaintiff's position” is insufficient to survive summary judgme
Celotex 477 U.S. at 323. Sicilia hgsovided less than a scintillsAccordingly, Plaintiff's IWA
fails on the second ground tteajury could not find thaBoeing knew about Sicilia’s
conversations with the government consultant. The Court GRANTS summary judgment t
defendants on Plaintiff’'s IWA claim.
E. Disability Discrimination

Defendants move for summary judgment oaiiff's claim underthe Washington Law
Against Discrimination (“WLAD”). Plaintiff does not oppose Edants’ motion for summary
judgment. The Court considers Plaintiff's failure to oppose the motion as an admission th
motion has meritSeelLocal Rule CR 7(b)(2) See also Jenkins v. County of Riversg88 F.3d
1093, 1095 n.4 (@Cir. 2005);Armstrong v. County of Kitsaplo. C04-5461 2006 WL

3192518, *5-7 (W.D. Wash. Nov. 2, 2006). Accogly, Defendants’ Motion for Summary

at

for

at the

Judgment is GRANTED with respect®aintiff's claim under the WLAD.
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F. Medical Leave Act Claims

Defendants move for summary judgment onrRitis claims under the Federal Medic:
Leave Act (“FMLA") and the Washington Staterfidy Leave Act (“WFLA”). First, Defendant
assert that Plaintiff was restoremlan equivalent position when heturned from leave. Secon
Defendants argue that Plaintiff was not entitlethe same position that he had before he tog
leave because that job wasrzephased out before and during l@ave. Finally, Defendants
contend that Sicilia cannot establish thattérsnination was the result of his taking leave
because of the significant time lapse betweenviioeevents. Dkt. #129 at 29-30. Sicilia argu
that he was not returned to an equivafegition — that his new position in the Corporate
Secretary’s office was a demotion. Further, hmukhhave been returned to his original job
because it had not yet been eliminated upon hisrétom leave. Plaintiff does not address t
lapse in time between his return from leave hisdermination. Insteatie argues that he was
“moved to the ‘non-essential’ position so thatcleld be eliminate[d] under the guise of a RI
after promising to report the fraudttee government.” Dkt. #113 at 22.

Under the FMLA and the WSFLA, an eligitéenployee who takes leavs entitled to be
restored to “an equivalent pdsit with equivalent employmeienefits, pay and other terms &
conditions of employment.” 29 UG. 82614(a)(1)(B); Wash. Rev. Code 849.78.280;Liu v.
Amway Corporation347 F.3d 1125, 1132 (9th Cir. 2003). & FMLA does not entitle the
employee to any rights, benefits, or positions tweyld not have been entitled to had they n¢
taken leave."Liu, 347 F.3d at 1132 (citing 29 U.S.C. § 2614(a)(3)(EDee alsWash. Rev.
Code § 49.78.280(c)(ii).

It is undisputed that when Plaintiff returnedwork in April 2007, he continued in the

same job code and received the same levelmdfiis that he did before his leave began in

Dk

es

ind

he

January 2007. Dkt. #107, Ex. C at 368:10-14. Rfamarned slightly more pay in 2007 than
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did in 2006. Dkt. #105, Ex. A. However, the sialoee of Sicilia’s work changed. Sicilia was
asked to cease his work with the CompliaBcevey and to focus instead on subsidiary
compliance issues. Dkt #116, Ex. D at 159:17480:11-14. He was moved to the Corporat
Secretary’s Officeld. His office was moved off of the executive floors and he alleges that
was “literally put in a vault” where he wagtisk reading board rekdions and simply doing
administrative type work aclerical type work.”ld. at 159:19-22. Plaintiff produces evidence
that the new job was a demotion. Dkt. #117 at §12.

Sicilia has raised an issuerofterial fact regarding whedr he was returned to an
equivalent position upon histegn from medical leave. Notieeless, Defendants argue that
Sicilia’s job was eliminated during his absenceréasons unrelated to heking medical leave
Dkt. #129 at p. 29. They produce evidence thaindwSicilia’s absence, the CRM process w
undergoing significant changes, including theision and ultimate elimination of the

Compliance Survey that Sicili@as responsible for. As a result, Plaintiff’'s work on the

Compliance Survey was no longer required. BER9 at 29. “Plaintiff’'s job duties would have

changed whether or not he toelave,” Defendants argue, and $&ivas not entitled to any
benefit or position that he walihot have been entitled to had he not taken leave. Dkt. #13(

16.

Plaintiff counters that Hagecontinued to work on the Survey throughout 2007 until it

was finally eliminated in the fall of that yealRkt. #113. Thus, Plaintiff raises a genuine issl
of material fact concerning whwedr Sicilia’s job duties would ka changed whether or not he
took leave. Defendant’s Motidor Summary Judgmentith respect to Platiff's FMLA claim

is DENIED.

he

) at
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G. Wrongful Dischargein Violation of Public Policy

To satisfy the elements ofcéaim of wrongful discharge imiolation of public policy, the
“plaintiff must prove (1) the existence of aat public policy (clarity element); (2) that
discouraging the conduct in whi¢he or she] engaged waolykeopardize the public policy
(jeopardy element); and (3)ahthe public-policy-linked aaducted caused the dismissal
(causation element).Hubbard v. Spokane Count{46 Wash.2d 699, 707 (2002). Then, (4)
“the defendant must not be able to offer an aslerg justification for the dismissal (absence ¢
justification element).”ld. Here, Plaintiff’s claim fails becaashe has not satisfied the jeopar
element.

In order to satisfy the jeopdy element, a plaintiff musshow that other means of
promoting the public policy are inadequat&bdrslund,156 Wash.2d 168, 182 (2005) (citing
Hubbard,146 Wash.2d at 716-17). Whether there are ade@li@rnatives is a question of la
Id. Here, as irKorslund,because the public policy at issue — the FCA, in this case — “provi
comprehensive remedies that serve to prakecspecific public policy,Plaintiff's wrongful
discharge claim fails as a matter of laee also U.S.ex rel Zemplenyi v. Group Health Cp-(
C09-0603-RSM, 2010 WL 3584444, *3 (W.D. WaSkpt. 10, 2010) (“The prevailing policy
Washington courts has beendeny common law wrongful discigee claims when they are
entirely duplicative of existingtatutory remedies.”) (citinglochberg v. Lincare, IncNo. CV-
07-0031, 2008 WL 1913853 at *4 (E.D.Wash. A@#l, 2008)). Defendants’ Motion for
Summary Judgment SRANTED with respect to Plairfits wrongful discharge claim.

[11. CONCLUSION
Having reviewed the relevant pleadings, thelaations and exhibits attached thereto

and the remainder of the recorde Gourt hereby finds and ORDERS:
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(1) Defendants’ Motion for Sumary Judgment (Dkt. #129) SRANTED in part and
DENIED in part. All of Plaintiff's chims are dismissed except for Plaintiff's
claim for violation of the FMLA and the WFLA.

(2) The Clerk is directed to forward a copy of this Order to all counsel of record.

Dated January 25, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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