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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 MICHEL LABADIE, CASE NO.C09-1276 MJP
11 Plaintiff, ORDERGRANTING IN PART AND

DENYING IN PART DEFENDANTS’

12 V. MOTIONS TO DISMISS ERSONAL

CAPACITY CLAIMS
13 UNITED STATES OF AMERICA, et a/.

14 Defendars.
15
16 This comes before the Court on motions to dismiss filed by Defendants Eric Lehman and

17 || Jeff Starrett (Dkt. No. 43), Isidorio Longoria (Dkt. No. 48), David Decker (Dkt. No. 583gJe
18 || Cobb and Becky Elston (Dkt. No. 52), and Edward Escobar (Dkt. No. 57). Having reviewgd the
19 || motions, the responses (Dkt. No. 55, 61, 67), the reply (Dkt. No. 59, 63, 64, 65, &), and
20 | related filings, the Court GRANTS in part and DENIES in part Defendantsbn®oto dismiss.
21 Background

22 Plaintiff Michd Labadie (“Labadie”) is a Canadian citizermm@ntly residing in British

23| Columbia. (Am. Compl. § 1.1.) Defendants are the United States and nine individuals

24 || (collectively referred to as “Individual Defendants”) who are either Custom ardkBPatrol
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(“CBP”) Officers or Immigration and Customs Enforcement (“ICE”) Sglekgents. [d. § 12-
1.11)

On September 9, 2006, Labadie attempted to cross the U.S.-Canadian border at tf
Pacific Highway Crossing in Blaine, Washington. (Am. Compl. 1 4.4.) Laladldges he was
referred from the primary inspection area to the secondary inspection area where Defend
David Decker (“Decker”), a CBP Officer, entered his name into a computerat { 4.4-4.12.)
After reviewing the computer entry on Labadie, Decker called for Defendant Edward Escq
(“Escobar”), another CBP Officer, to assist hitd.X Escobar was the CBP Officer with whor
Labadie had gotten into a physical altercation with a year prior atrtieIsarder crossing. 1
(Id. at 74.2.)

When Escobr recognized Labadie from the prior incident, Escobar allegedly viewe
CBP’s database and told Labadie to “go back” to Canddaat(] 4.2) Labadie responded by
asking under what authority he was required to retuch.af  4.4.) As alleged, Escnii‘'yelled
for assistance from other Defendants named [in the Complaint] and approach#fi, Plai
grabbed his arm and within less than three (3) seconds ordered the other Defenti@ i’
down!” (1d.)

Based on Labadie’s complaint, Escobar placed his arm around Labadie’s neck ang
punched him in the faceld( at 1 4.5.) Once Labadie was restrained, he was detained in &
holding cell and subsequently interviewed by Defendant Eric Lehmann (“LehmanthJe#rey

Starrett (“Starrett”), ICE Specialgents. [d. at  4.6-4.10.) Labadie requestbd assistance of

! While Labadie includes factual allegations regarding the 2005 incident in hisl&otn
Labade clarified in his responge the motions to dismigkat he does not allege any claims

ant

bar

n

j®N

against Defendants based on that prior altercation. (Dkt. No. 67 at 3 n.3.)
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an attorney but was deniedd.j Labadie believes Lehmann eventually prepared a press release

falsely stating that Plaintiff had assaulted Escobar on two separateascds. at 1 4.10

In addition to Decker, Escobar, Lehmann and Statrattadiesues Isidoro Longoria
(“Longoria”), Jesse Cobb (“Cobb”), Becky Elston (“Elston”), who are CBPc@ff who
allegedly assisted Escobar in detaining Labad&halie asserts ten claims aghithe
Individual Defendants in their personal capacity: (1) violations of Labadidistogree speech
under the First Amendment (2) unlawful detention under the FaadiFifthAmendment (3)
excessive force under the Fourth Amendment (4) unlawful search in violation oftthe Fif
Amendment (5) deprivation of Labadie’s right to legal counsel under the Sixth Amen@ner
defamation, (7) false light, (8) civil assault, (9) civil battery, and (@Befimprisonment.

Seven of the nine Individual Defendants seek to dismiss all of Labadie’s personal
capacity claims under Fed. R. Civ. P. 8(a)(2) for failure to state a claim, or alternatively, s
summary judgmentLabadie requests the Court continue the pending summary judgment
pursuant to Rule 56(f) so that he may conduct discoveFiie remaining two Individual
Defendants (Honti and Martinez) recently filed a motion to dismiss for impsapeice;
however, the motion is not ripe for consideration at this time. The United States dsesknot
dismissal of Labadie’s claims under the Fatl@ort Claims Act (“FTCA”).
\\
\\

\\

%2 The Federal Rules of Civil Procedure were recently amended. The amendments becan
effedive in December 2010 and Defendants’ motions were filed in 2011. The applicable i
requesting further discovery is now Fed. R. Civ. P. 56(d). Nevertheless, the Couatimsali

eek

motion

e
ule for

Labadie’s ouwdated citation for clarity purposes.
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Analysis

l. Motion to Dismiss and Summary Judgment — Standard

“To survive a motion to dismiss, a complaint must contain sufficient factual matter

accepted as true, to ‘staeclaim to relief that is plausible on its faceAshcroft v. Igbal ---

U.S.----, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (citing Bell Atl. Corp. v. Twqrabl/

U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). A claim is plausible “whplathitiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the conduct allegedigbal, 129 S.Ct. at 1949 (citing TwombI$50 U.S. at 545, 127

S.Ct. 1955) (further noting that plausibiliteé somewhere between allegations that are “me

consistent” with liability and a “probability requirementsee alsdMoss v. United States Secrs

Serv, 572 F.3d 962, 969 (9th Cir.2009) (“In sum, for a complaint to survive a motion to dig
the non-conclusory ‘factual content,” and reasonable inferences from that conishbe
plausibly suggestive of a claim entitling the plaintiff to relief.”) (citighal at 1949). The Cour
must accept plaintiffs' factual allegations as true, but need nodat@same deference to leg
conclusionsld. at 1949-150 (citing Twomblgt 555, 127 S.Ct. 1955). Courts “are not bound
accept as true a legal conclusion couched as a factual allegéilmal, 'at 1950 (citation
omitted).

Generally, “[t]he Court mapot consider matters outside the pleadings” without

converting the 12(b)(6) motion into a motion for summary judgment Hawaiian &

Guamanian Cabotage Antitrust Liti®47 F.Supp.2d 1250, 1267 (W.D.Wash.2088% also

Lee v. City of Los Angele250 F.3d 668, 688 (9th Cir.2003geFed.R.Civ.P. 12(d)There are

two exceptions to this rule. First, the Court may consider documents not physiealhedtto

the complaint if the documents' “authenticity ... is not contested and the plagatiffidaint

rely

1%

ot

5MISS,

al
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necessarily relies on thenlée 250 F.3d at 688 (citation omitted). Second, the Court may *
judicial notice of matters of public recordd.

Summary judgment is proper if the pleadings, depositions, answers to interesgator
admissions on file, and affidavits show that there are naige issues of material fact for trial

and that the moving party is entitled to judgment as a matter of law. Fed. R. Civa)lP. 56(

Material facts are those “that might affect the outcome of the suit under the governing law.

Anderson v. Liberty Lobbyinc., 477 U.S. 242, 248 (1986). The underlying facts are viewe

the light most favorable to the party opposing the motion. Matsushita Elec. Indus. Enith.

Radio Corp.475 U.S. 574, 587 (1986). The party moving for summary judgment has tleam

to show initially the absence of a genuine issue concerning any materighfécites v. S.H.

Kress & Co, 398 U.S. 144, 159 (1970). Once the moving party has met its initial burden,
burden shifts to the nonmoving party to establish the existence of an issue of fahcega

element essential to that party’s case, and on which that party will bdarten of proof at

trial. Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

[l First Amendment

Labadie asserts a First Amendment claim against Escobar only. Labadie believes
right to free speech was violated when Escobar restrained him for peaceginiyng as to why
he was required to go back to Canada. (Dkt. No. 27, Z834Dbefendants argue Labadie’s
claim should be dismissed lzese Labadie fails to state a claim, free speech violations are
actionable undeBivensand qualified immunity applies. The Court agrees only that qualifie
immunity barsLabadie’s First Amendment claim.

To assert a First Amendment claim, a plaintifishallege defendant’s actions deterre

chilled plaintiff's speech and that such deterrence was a substantial eatmgtfactor for the

take

H in

burd

the

his

not

)|

0 or
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defendant’s conduct. Mendocino Environmental Ctr v. MendocinpI®® F.3d 1283, 1300

(9th Cir. 1999). To demattrate a defendant “intended to interfere with [plaintiff's] First
Amendment rights,” the proper inquiry is “whether an official’'s acts would ehsgilence a
person of ordinary firmness from future First Amendment activitigs.'Second, a plaintiff

must allege causation, i.e., that defendant’s desire to cause the chilling effect wésr buse

of the defendant’s action. Skoog v. County of Clackad@3 F.3d 1221, 1232 (9th Cir. 2006).

Here, Labadie sufficiently pleads a constitutional violati@efendant’s actions would
chill a reasonable person from future First Amendment activities. After witnessindiéaba
being taken down by several immigration officers, a reasonable person wolyldhélkaeterred
from inquiring about their ability to oss the border. To the extent Defendants argue First
Amendment claims are not actionable urBieens Defendants argument is misleading. In

Bivens v. Six Unknown Named Agents of Federal Bureau of NarcttiesSupreme Court

recognized an implied privataction for damages against federal officers alleged to have vi
a plaintiff's constitutional rights. 403 U.S. 388 (1971). While implied causes of action are
generally disfavored and the Supreme Court has not expressly extendediBbiktys the

Ninth Circuit has recognized Bivemstions under the First Amendme&ee, e.g.Gibson v.

United States781 F.2d 1334 (9th Cir. 1986); Moss v. U.S. Secret Sersik2F.3d 962, 967 n

(9th Cir. 2009).
Defendant also argues Labadie is not entitted.S. constitutional protections as a

foreign national, the Court finds the argument unpersuasive. In United Statedwgd‘er

Urquidez the Supreme Court held the Fourth Amendment did not apply to U.S. agents’ sq
of a foreign national’s property on foreign soil. 494 U.S. 259 (1990). In recognizing a

“Government must be able to ‘functio[n] effectively in the company of soveragons,” the

blated

4

rarches
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Court held the Fourth Amendment did not apply on foreign $dilat 274. In contrast, Labad
alleges constitutional violations on the U.S.-Canadian border. While Labadie is a foreign
national not yet admitted to the United States, there is no concern that applicati& of

constitutional provisions would interfere with a “world of nat&iates.”ld.; see alsdVang v.

Renq 81 F.3d 808, 818 n.16 (9th Cir. 1996)(distinguishitegdugeUrquidezand finding the

Fifth Amendment applied to an alien living in China who was forced to testify in thedJnit

States).

Nevertheless, Labadie’s claim is barredgoplified immunity.“The doctrine of qualifieg

immunity protects government officials ‘from liability for civil damages insofar as their con
does not violate clearly established statutory or constitutional rights ohwalreasonable pers

would have known.”_Pearson v. Callahd29 S. Ct. 808, 815 (2009)(quoting Harlow v.

Fitzgerald 457 U.S. 800, 818 (1982)). “The protection of qualified immunity applies regar
of whether the government official’s error is a mistake of law, a mistake obfainistake
based on mixed questions of law and fadtl” (quotation omitted). To determine whether
gualified immunity applies, the Court has discretion in applying one or both steps oftefwa

inquiry set out irBaucier v. Katz533 U.S. 194, 201 (2001Rearson129 S. Ct. at 818. The

two-step inquiry considers whether the plaintiff has alleged a violation of a coiestal right

e

duct

on

Hless

and/or whether the right at issue was “clearly established” at the time of the alleged misconduct.

Id. at 815-16. To be considered “clearly established” for the purposes of qualifrechity,
“[t]he contours of the right must be sufficiently clear that a reasonablébfliould understand

that what he is doing violates that right.” Anderson v. Creight88 U.S. 635, 640 (1987).

Here, Labadie’s righto be free from enforcement action motivated by retaliatory ani

was not clearly established. Sde(finding qualified immunity applied to plaintiff's First

ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS’ MOTIONS TO DISMISS
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Amendment claim when police aggressively executed a warrant against a plaintiff who filg
lawsuit against the County and another officer). As in Skbabadie’s First Amendment righ

were unclearCompareDahl v. Holley 312 F.3d 1228, 1236 (11th Cir. 2002); Curley v. Villa

of Suffern 268 F.3d 65, 73 (2d Cir. 2001)(holding that an absehpeobable cause was

required in claims of retaliatory arrest) wiltreene v. BarbeB10 F.3d 889, 895 (6th Cir.

2002)(holding that a claim for retaliatory arrest could be made even if probable cause exi
the arrest). While foreign nationals mageart a constitutional claim, the Court finds qualifie
immunity applies and DISMISSES Labadie’s First Amendment claim against Escobar.

[l. Unlawful Detention under the Fourth and Fifth Amendment

To the extent Labadie alleges a separate unlawful detention claim, Defendants arg
claim fails becauskabadie is a foreign national who does not benefit from U.S. constitutio
protections and qualified immunity applies. While U.S. constitutional protectiong tappl
Labadie, as discussed above, the Court finds Labadie’s unlawful detention clachhyar

qualified immunity.

bd a

(S

sted for

)

ue the

nal

Here, Labadie’s claims against the seven Individual Defendants are barred by qualified

immunity at the firsistep of the analysishe fails to allege a violation of a constitutional right.

As recognized irUnited States v. Montoya de Hernand#ke Fourth Amendment’s balance g

reasonableness is qualitatively different at the international border thanimehor.” 473 U.S
531, 538 (1985). Routine searches of foreign nationals seekianee into the United States
are not subject to any requirement of reasonable suspildorThis principle is further codifieg
by statute which states, “all persons coming into the United States frormforeigtries shall b
liable to detention and search by authorized officers or agents.” 19 U.S.C. $46&2s@

U.S.C. § 1225(b)(2)(A)(“[1]f [an] examining immigration officer determinieattan alien

—h
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seeking admission is not clearly and beyond a doubt entitled to be admitted, the dlle® sha
detained for a [removal proceeding].gBP Officers and ICE Agents are considered
“immigration officers” under 8 U.S.C. § 1101(a)(18¢e alsd9 C.F.R. 24.16; 8 C.F.R. §
103.1(b). Since Escobar, Longoria, Cobb, Elston and Decker are @B&©and L&édmann
and Starrett are ICE Special Agerttee Individual Defendants had authority to detaabadie
who wasa foreign national attempting to enter the United Statesiot“clearly and bgond a
doubt entitled” to enter. 8 U.S.C. 8§ 1225(b)(2)(A).

SincelLabadie fails to allege a violation of a constitutional right, the Court DISHES
Labadie’s unlawful detention claims against the seven Individual Defendants.

V. Excessive Force under the Fourth Amendment

a. Lehmann and Starrett

Labadie makes general allegations that Escobar and “the other Defendants nameq
used excessive force in restraining hibehmann and Starrett seek to dismiss, or alternative
seek summary judgment.

First, the Court declines to dismiss based on failure to state a dldinather police forc
during an arrest violates the Fourth Amendment is a question of objective reasosablenes

looking at the totality of the circumstancdaichtel v. Hagemanr623 F.3d 975, 989 (9th Cir.

2010). Reasonableness is determined by balanciriRjdiiff’'s Fourth Amendment interest
against the countervailing interest, looking to (1) the severity of the criresuat, (2) whether
the plaintiff posed an immediate threat to the safety of the officers or othér&)avhether the
plaintiff actively resisted arrest or attempted to evade arrest by flighfciting Graham v.

Connor 490 U.S. 386, 396 (1989). Also relevant is (4) the quantum of force used against

|

I herein”

ly,

D
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plaintiff. 1d. The second factor, the threat posed by the suspect, is the most important. S
City of Hemet 394 F.3d 689 (9th Cir. 2005).

Here, Labadialleges a violation of his constitutional rightSpecifically, Labadie
alleges he sought admission into the United States, yet was told to “go backiataGand,
promptly, taken down by Escobar. (Am. Compl. { 4.4.) It appears the only crime suspec
when Individual Defendants took down Labadie was impeding a federal officeistinges

arrest; therefore, the first Grahdattor favors Labadie. Likewise, the second andlthsictors

also favor Labadie because he did not actively resist arrest and posed no immediate thre
safety of the officers. While Labadie was involved in a prior altercati@aapyior, it is not
clear he presented any immediate threat in 2@8&eDkt. No. 46-47 (video)). Also, Labadie
appears to have crossed at a different border point twenty-three timesrbétiye2005 and
Septembe2006 without incident. (Am. Compl. 1 4.3.) Based on the pleadings, Labadie 3
a violation of a cleayl established constitutional right by “Defendants named herein,” inclug
Lehmann and Starrett, precluding dismissal.

Nevertheless, Labadie’s claim against Lehmann and Starrett fail onasynuagment.

Considering the declarations of Lehmann, Starrett, and Labadie, the Court findsenaf iss

material fact existsSeeLehmann Decl., Dkt. 45tarrettDecl. Dkt. No. 44; and Labadie Decl.

Dkt. No. 56.) Lehmann andtarretttestify that their contact with Labadie was limited to thei
interview of Labadke after he was placed in a holding cell. (Lehmann Decl., { 18tafrett
Decl. 11017.) In other words, Lehmann aS8thrretttestify that they were not involved in
restraining Labadie. Inresponse, Labadie testifies Lehmann and Starrett’s inwestgtie
arrest was flawed but does not contest the fact that Lehmann and Starrett werelved in

his arrest. (Labadie Decl., 1 32-62.) The Court finds no factual disputeasxtsta material

mith v.

ted

at to the

lleged

ling
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issue While Labadie requests time to conduct disay, the Court observes Labadie filed thi
action on September 9, 2009. His inability to identify a factual dispute more tlezn ang a
half after litigation undermines his request that the Court defer the motion peundivey f
discovery.

To the extent Labadie believes Lehmann and Starrett are liable for failing to preve
use of excessive force by others, his argument fails. Lehmann and Starrett are only liablé

had the opportunity to interced8€eeCunningham v. Gate229 F.3d 1271, 1289 (9th Cir.

2000). As discussed, there is no evidence that Lehmann and Starrett used excessiveifigr
the investigation or that either were even present when Labadie was initially restrained.

Since no factual dispute exists regarding excessive famd Labadie fails to set forth tf

specific facts he hopes to elicit from further discovery as required undeRF€iv. P. 56(f), the

Court GRANTS Lehmann and Starrett summary judgment based on qualified immunity.
b. Longoria

Labadie makes general allegations that Escobar and “the other Defendants nameq
used excessive force in restraining hirangoria seeks to dismiss, or alternatively, requests
summary judgment.

As discussed above, the Court finggadie states a claim for excessive forcersga
Longoria and the other Individual Defendants. Howeagajin,when considering the parties’
respective declarations, Labadie fails to identify a dispute as to material fact. Longjdreste
that his contact with Labadie was limited to directiing ko slow down as he was driving to th
secondary inspection area and responding to Labadie’s apparent distress thkillealding
cell. (Longoria Decl., Dkt. No. 49, { 6-12longoria testifies that he did not witness or

participate in the detentiasr search of Labadield. 1 89.)

A

nt the

> if they

A

I herein”

ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS’ MOTIONS TO DISMISS
PERSONA. CAPACITY CLAIMS- 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Labadie submits a declaration that references Longoria exactly-dactate his
declaration is in response to Longoria’s motion to dismiss. (Labadie Decl., @k1N There
is no evidence, even in the form of Labadie’s own testimony, that Longorimvedged in his
arrest or even present inside the inspection area when he was detained. While Labadie :
Longoria’s declaration contains inconsistencies with Elstonésinconsistencies relate to eve
occurringoutside the secondary inspection area and are unrelated to his detention. In fag
appears Labadie acknowledges Longoria was outside at the time of hisuadrest present.
The Court finds no dispute asrmaterialfact.

Since there is no evidea of a constitutional violatioand Labadie fails to set forth the
specific facts he hopes to elicit from further discoyéing Court GRANTS summary judgmen
with respect to the excessive force claim against Longoria.

c. Decker

Labadie makes general alleigais thatEscobaiand “the other Defendants named herg
used excessive force in restraining him. Decker seeks to dismiss or alternatively requests
summary judgment.

As discussed above, the Court findgadie alleges a violation of a clearly establishe
constitutional rightagainst all of the Individual Defendants. In addition, when considering t
declarations of Decker and Labadie, the Court finds a dispute exists as to the factual
circumstances of Labadie’s detention. Decker claims his physiadVement was limited to
“holding his ankle until handcuffs were applied.” (Decker Decl., Dkt. No. 51, § 15.) Butlies

testifies that he “felt several officers intentionally attempting to inflict pain via various pres

points, twisting [his] wristsarms, and legs in every imaginable direction.” (Labadie Decl.,

26.) While video from a surveillance camera was provided, it is difficult tordigdecker’s role

argues
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”
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in restraining Labaeé and the video contains no audio. (Dkt. No. 46-47.) Therefore, the C
finds a genuine issue of material fact exists with respect to Dec#ddBNIES Defendant’s
motion for summary judgment.

d. Cobb and Elston

Labadie makes general allegations that Escobar and “the other Defendants nameq
used excessive force rastraining him. Cobb and Elston seek to dismiss or alternatively req
summary judgment.

As discussed above, Labadiéeges a violation of a clearly established riggpinst all
of the Individual Defendants. In addition, when considering the ideicias ofCobb, Elston,
and Labadie, the Court finds a dispute exists as to the factual circumsibhabadie’s
detention. Cobb testifies his physical involvement was limited to “applying b&adgdCobb
Decl., Dkt. No. 53, 1/ 8.) Based on Cobb’s version, “[b]y the time [he] reached them, thg [
Officers had already wrested the plaintiff to the floond.)( Cobb swears he “did not punch,
kick, or hit the plaintiff in any manner . . . [and] the only part of the plaintiff's body Hjat{ad
any intentional contact with was his arms and handsl.) Elston testifies her physical
involvement was limited to “holding the plaintiff's head still until handcuffs vegralied.
(Elston Decl., Dkt. No. 54, 1 8.) Elston likewise swears she did not punch, kick, or hit Lak
(1d.)

In contrast] abadie testifies that he “felt several officers intentionally attempting to
inflict pain via various pressure points, twisting [his] wrists, arms, andeggery imaginable
direction.” (Labadie Decl., { 26.) While video from a surveillance camera weaisigd, it is

difficult to discernCobb and Elston’sole in restraining.abadieand the video contains no

ourt

I herein”

juest
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audio. (Dkt. No. 46-47.) Therefore, the Court finds a genuine issue of material fesinaths
respect taCobb and Elston’s involvement in his arrest.

The CourtDENIES Cobb and Elston’s motion for summary judgment.

e. Escobar

Labadie alleges Escobar and “other Defendants named herein” used excessive fo
taking him down, punching him, and ramming his head into the floor twice. (Am. Compl.,
4.5.) Defendant seeks to dismiss or alternatively seeks summary judgment.

As discussed above, Labadie’s complaint alleges a Fourth Amendment violation fd
excessive force. To the extent consideration of Escobar and Labadie’s detdarativert
Defendants’ motion to dismiss into a motion for summary judgment, the Court findsi@ fac
dispute exists as to the circumstances of Labadie’s arrest. Escobar testifies that Labadie
clenching his fists and merely “executed an escort hold . . . [when] Laleadeshis back and
began struggling and fighting againsé” (Escobar Decl., Dkt. No. 58, 1 14.) Labadie testifi
that “Escobar proceeded to place his arm around my neck, from behind, and punched mq
face. He then dragged me backwards to the ground by my neck. . . Escobar then rammg|
head into the floor twice with all of his bodily weight.” (Labadie Decl., Dkt. No. 68,  22.)
Court finds a factual dispute exists and DENIES summary jedgmith respect to Labadie’s
claim against Escobar.

V. Unlawful Arrest under the Fifth Amendment

Labadie alleges Individual Defendants violated Equal Protection and his rightaoypr
under the Fifth Amendment when they conducted an invasive searchlandul arrest.
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a. Lehmann and Starrett

The Court finds qualified immunity bars Labadie’s unlawful arrest claim against ICI

Special Agents Lehmann and Starrett.

Labadie fails to demonstrate Lehmann and Starrett violated his clearly established
constitutional right—the seconetep of the qualified immunity analysis. To be considered
“clearly established” for the purposes of qualified immunity, “[tlhe contouteedfight must be
sufficiently clear that a reasonable official would understand that whatdoéng violates that

right.” Anderson v. Creightg83 U.S. 635, 640 (1987).

Here, Labadie alleges Lehmann interviewed him and then wrongfully subjected ai
criminal prosecution. But Lehmann a8thrrettarrested Labadie after he was in a physical
altercation with CBP Officers-as stated in Labadie’s own complaint. Specifically, Labadie
prosecuted for violating 18 U.S.C. 8§ 111 which relates to resisting or impeding an iaffice
on account of the performance of official duties. A reallenafficial would not understand
Labadie’s arrest to violate Labadie’s constitutional rights.

In his response to Defendants’ motion to dismiss, Labadie testifies thaabarand

Starrett should have done additional investigation, such as contacilinamtnesses and

was

performing a lie detector test. None of these arguments contradicts what is clear froma’tabadi

complaint—that Lehmann and Starrett had probable cause to arrest Labadieyahd tioe
violate a clearly established constitutionahtigEven setting aside Lehmann and Starrett’s
testimony that they spoke with the U.S. Attorney’s Office before arresting him, Labadtea
allegations suggest Lehmann and Starrett had probable cause to arrest him. Labadie wa
involved in a physicadltercation with immigration officers for a second time in little over a

year. The Court DISMISSES Labadie’s unlawful arrest claim against Lehmann and.Starr

fac
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b. Longoria

The Court GRANTS summary judgment with respect to the Fifth Amendment claims.

As diussed above, Labadie fails to offer any evidence that Longoria was (tlgrsvadved or
even present when he was detained, searched or arrested. To the extent Labadie believ
Longoria is liable as the supervising CBP Officer, the argument fails pérggor is only liable
for constitutional violations of his subordinates if the supervisor participated in otedirthe
violations, or knew of the violations and failed to act to prevent thesylor v. List 880 F.2d
1040-45 (9th Cir. 1989). Here, Longoria was outside the secondary inspection area and
have any knowledge or information that any CBP Officer he supervised used\exbéass ang
Labadie fails to provide any evidence to the contrary. Since there is no issue of materiat
Longoria was involved or present during Labadie’s pat down or arrest, the CourtTGRAN
summary judgment with respect to Fifth Amendment claims against Longoria.
c. Decker

The Court DENIES summary judgment with respect to the Fifth Amendment claim
against [@cker. Decker testifies that he was not involved in the search or subsequewff arré
Labadie. (Decker Decl. § 21.) However, a factual dispute remains as to when Labadie w4
arrested. When a detention becomes an arrest isgpaafic determinatiomade looking to

the totality of the circumstance®Vashington v. Lamber®8 F.3d 1181 (9th Cir. 1996). Whilg

Decker views the arrest as having occurred after Labadie was detained, Labadie seems 1
the arrest occurred earlier as Labadie was @h@leh by Individual Defendants. (Am. Compl. |
4.6.) If the arrest occurred when Labadie was held down, a jury may find individesldaets
violated Labadie’s clearly established constitutional right. Since Decker’s role in e&badi

detention, search, and arrest remains disputed, the Court DENIES summary judgment.
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d. Cobb and Elston

The Court DENIES summary judgment with respect to the Fifth Amendment claim
against Cobb and Elston. Cobb and Elston both testify that they were not involved in the
or subsequent arrest of Labadie. (Elston Decl. § 12-13; Cobb Decl. § 15.) However, asdl
above, a factual dispute remains as to when Labadie was arrested. While Cobloanddils

the arrest as having occurred after Labadie was detained, Labadie seems to suggest the

occurred earlier as Labadie was held dowiklsyon and handcuffed by Cobb. (Am. Compl.

4.6.) Labadie’s view that Cobb and Elston effectuated his arrest is further suppydtieddrt
that Cobb is the officer who filled out the Incident Report. (Dkt. No. 53f1hje arrest
occurred when Labadie was held down by Cobb and Elston, Individual Defendants did ng
probable cause to arrest Labadie. Si@okb and Elston’s role in Labadie’s detention, searc
and arrest remas disputed, the Court DENIES summary judgment.
e. Escobar

The Court DENIES summary judgment with respect to the Fifth Amendment claim
against Escobar. Escobar testifies that he was not present during any sdaedPlantiff or his
vehicle or during the subsequent arrest. (Escobar Decl.29.21As discussed above, a facty
dispute remains as to when Labadie was arrested. There is some suggestion that Labad
arrested when he was physically restrained and handcuffed and, as allegedr Bsghe
principal officer involved in Labadie’s detention. At this early stage of tigatiion, the Court
finds a more complete record is needed regarding Escobar’s role in Lalmtanition, search,
and arrest. As Labadie argues, witness testimonywtid &#om the surveillance camera may
be available upon discovery. The Court DENIES summary judgment.
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VI. Right to Counsel under the Sixth Amendment

Plaintiff stipulates to the dismissal of his Sixth Amendment claims against all Individual

Defendants urel Bivens (PItf's Opp’n Br., Dkt. No. 67, at pg. 14.) The Court DISMISSES
Sixth Amendment claims against the Individual Defendants.

VIl.  State tort law claims

all

Labadie alleges various state tort law claims against Individual Defendants pursuant to

Bivens. He asserts claims fdefamation, false light, civil assault, civil battery, and false
imprisonment The Court finds none of Plaintiff's state tort law claims actionableBagems
violation.

Under Bivensfederal courts have inherent authority to award damages to plaintiffs

whose federal constitutional rights were violated by federal officers. 4038885395 (1971).
But none of Labadie’s state tort law claims are based on federal constitutybisl r
Specifically, Labadie fails to identify arwolation of a federal constitutional right due to
Defendant’s allegedly defamatory statements or portrayal of Labadie in a falsedght. (
Compl. 1 5.42-5.46.). As recognized by the Supreme Court, defamation and false light dq

relate to federalanstitutional rights.SeeStiegert v. Gilley 500 U.S. 226, 233 (1991)(finding

defamation “may be recoverable under state tort law but is not recoveralBevanaaction”).
Likewise, with respect to Labadie’s allegations of civil assault, battedyfadse
imprisonment, Labadie fails to identify any independent violation of a federaltotiosgl

right. Civil assault, civil battery, and false imprisonment, are not independentudoonsal

claims actionable und@&ivens SeeArnold v. U.S, 816 F.2d 1306, 1311 (9th Cir. 1987)(findi
plaintiff's claims of sexual harassment and assault werelstat®rt claims, not constitutional

torts). To the extent Labadie’s federal constitutional rights are implicated, the state tort I§

b not
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claims are duplicate of Labadie’s claims under the Fourth Amendmgee, e.g.Raymond v.

Bunch 136 F.Supp.2d 71 (N.D.N.Y. 2001)(finding plaintiff's constitutional claim was “nothj

more than a claim of excessive force and subsumed within his [excessive force] claim”).

SinceBivensprovides a cause of action for constitutional claims only, the Court
DISMISSES Labadie’s state tort law claims pursuamit@nsfor failure to independently
implicate a federal constitutional right.

Conclusion

The Court DISMISSES Labadie’s tiah Amendment unlawful detention claim, Sixth
Amendment claim, and all state tort law claims against Lehmann, Starrett, Longoria, Dec
Cobb, Elston, and Escobar. The Court DISMISSES Labadie’s First Amendmenaghinst
Escobar based on qualified immunitith respect to Labadie’s excessive force and unlawf
arrest claims,ite Court GRANT®efendants Lehmann, Starrett and Longoria’s motion for
summary judgmerdndDENIES Decker, Cobb, Elston, and Escobar’s motionsianmary
judgment. The Court BNIES Labadie’s requesh continue the summary judgment motion
pending further discovery regarding Lehmann, Starrett, and Longecguse Labadie fails to
identify specific facts he hopes to elicit from fuathdiscovery that would preclude summary
judgment.

The clerk is ordered to provide copies of this order to all counsel.

Datedthis 12thday of April, 2011.

Nttt P

Marsha J. Pechman
United States District Judge
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