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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ADEL HASSAN HAMAD,
Plaintiff,
V.
ROBERT M. GATES, irhis individual
capacity, and the UNITED STATES OF
AMERICA,

Defendants.

This matter comes before the Court on Defetslanotion to dismiss Plaintiff's Fifth
Amendment claims and Defendants’ motion to @ssnthe remaining claims for lack of subjed
matter jurisdiction. (Dkt. Nos. 112 and 111.) vithey reviewed the motions, the responses (O
Nos. 114 and 113), the replies (Dkt. Nos. 148 415), and Defendant’s notice of supplemen
authority (Dkt. No. 117), the Court GRANTS batiotions to dismiss. The Court grants

Plaintiffs leave to file an amended complaint witthirty (30) days oentry of this Order.
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Background

Plaintiff Adel Hassan Hamad (“Hamad”) isisg Defendant Robert Gates (“Gates”) fg

violations of customary international lawgtbeneva Conventionsagt common law, and the
Fifth Amendment. Gates is the United Staédesretary of Defense and owns property in

Washington. (Am. Compl. § 24.) Hamad isfeyfiwo year old Sudanesgtizen who was first

seized while working as a humanitarian workePakistan and detained in Guantanamo Bay

five years. (Idat § 4.) For the purposes of the pendimgion to dismiss, the Court accepts as

true the following allegations made Hamad’'s Amended Complaint.

Hamad was living in Pakistan when he wages in July 2002 anthken to a Pakistani
jail. (Id. at § 59.) Hamad was integated for two days before as transferred to either
another Pakistani prison or a U.®ntrolled detention facility. _(19l. For six months, Hamad
was given contaminated water, rotfend, and one set of clothes. (&t.9 60.) Hamad lost

approximately sixty-five pounds. ()dHe was not told the reason for his detention and was

deprived of any outside contact. {ldn January 2003, Hamad was transferred to the United

States Air Base in Bagram, Afghanistan. @t 63.) Upon arrival, &. officials tortured him
and forced him to stand for three days without sleep or foodat(ffi64.) Hamad ultimately
collapsed from malnourishment and dehydration. d1d} 65.)

On March 15, 2003, Hamad was transferreGtmntanamo Bay, Cuba where he was
detained for five years._(lat  69.) During the first coupbf weeks, Hamad was held in
isolation and inteogated daily. (Idat § 71.) He was later moved to another camp; althoug
one point during his detention, he spantadditional month in isolation. ()d.

In November 2004, a year and a half alamad’s arrival in Guantanamo Bay, a

=

for

h, at

Combatant Status Review Tribunal (“CSRWas convened and, in March 2005, a divided pgnel
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determined Hamad was an enemy combatant based on Hamad’'s employment with two
humanitarian organizations. (ldt 1Y 72-74.)

Three to five months later, the military Adhistrative Review Board (“ARB”) reviewed
the CSRT decision._(lét § 77.) The purpose of the ARB is to provide annual review of C
procedures. _(19l. In November 2005, the ARB issugsl decision. The ARB found Hamad
eligible for release back to the Sudan. Hdptewever, was not notified of the determinatior
until February 2007, approximately fifteen months later. gtd} 78.) Fobbwing negotiations
between the United States and the Sudan, Havaadletained ten more months before being
transferred to the Sudan on December 12, 2007.

Hamad alleges Gates is liable under the Alient Statute and the Fifth Amendment fg
his personal involvement in Haulia five and a half year detBon. Gates was Secretary of
Defense beginning December 18, 2006. Thisithes the time Hamad remained detained
despite the ARB’s determination. Hamad gdle Gates ordered, authorized, condoned, cres
methods and procedures for the abuses he suffemadhe date of his saure until his release i
December 2007.

Analysis

1. Motion to Dismiss Fifth Amendment Claim

Gates seeks to dismiss Hamad'’s claim for Due Process violations. Gates argues
Military Commissions Act (“MCA”) bars the clai, (2) national security concerns counsel
hesitation in recognizing a Bivensmedy, (3) Hamad fails to allege Gates’s personal
involvement in violating hisanstitutional rights, and (4) Hamda due process rights were not
clearly established when Head was in custody.

a. Military Commissions Act

SRT

ted

1) the
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Defendant argues 8 7 of the MCA bars Hamathsn. In relevant part, the 8 7 of the
MCA provides:

(1) No court, justice, or judge shall hajugisdiction to hear or consider an
application for a writ of haeas corpus filed by @n behalf of an alien
detained by the United States who hasrbdetermined by the United States
to have been properly detained aaemy combatant or is awaiting such
determination

(2) Except as provided in paragraphs (8% 43) of section 1005(e) of the Detainee
Treatment Act of 2005, no court, justicejodge shall have jurisdiction to hear
or consider any other acti@gainst the United States or its agents relating to
any aspect of the detention, transtegatment, trial, or conditions of
confinement of an alien who is or wastained by the United States and has
been determined by the United States teel@aeen properly detained as an enemy
combatant or is awaitinsuch determination.”

§ 7 of the MCA_codified a8 U.S.C. § 2241(e)(1) and (2). Defendant argues Boumedien

Bushonly struck down Section 7’s first subsectioa,,iCongress’s attempt to repeal the writ
habeas corpus, and believes fecond subsection, siing federal courts of jurisdiction over
“any other action” relating to an alien’s detien, still stands. The Court disagrees.

First, Boumedienndid not distinguish between s#ations when holding § 7 of the
MCA unconstitutional. The Supreme Court’s disgion begins with a full recitation of both
subsections and the holding simply states/ t§ the Military Commissions Act of 2006,
operates as an unconstitutional suspensiagheofvrit.” 553 U.S. 723, 733 (2009). The Court
declines to read beyond the pléanguage and speculate thatentstating “8 7,” the Supreme
Court actually meant “the first provision of § 7If'the Supreme Court meant “the first provis

of § 7”7 only, then it would have said so.

Second, Boumedienrspecifically rejected attempts distinguish between § 7’s
subsections. In Boumedienrike government argued the MCA's effective date provision o
applied to the second subsection ofesaand not the first subsection. &.736. The Supreme
Court rejected the argument stating, “[defarttd textual argument would have more force

ORDER GRANTING DEFENDANTS’ MOTIONS
TO DISMISS- 4
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were it not for the phrase ‘otherten’ in 8 2241(e)(2), which exitly mentions the term ‘writ
of habeas corpus.’ IdAs the Supreme Court reasonea, structure of the two paragraphs
implied habeas actions are a subset of actioder § 2241(e)(2), i.e., @ans relating to the
detention of an enemy combatant. Fbllowing the reasoning in Boumedientiee Court read
8 7 as a cohesive statute and rejects Defendant’s attempt to split the subsections.

Third, 28 U.S.C. § 2241(e)(2) of the MCA maltgtte sense if reatb stand on its own.

When stating, “no court shall have jurisdictionrctmsider ‘any other #éion,” 8 2241(e)(2) refers

back to actions other than § 2241(e)(1), haheas relief. Furthermore, given that the
subsections are textually dependén241(e)(2) is not fully operativas law. If read alone, §

2241(e)(2) would strip federal juristion over all actions relating tan alien’s detention as an

UJ

enemy combatant—i.e., both habeas and non-habeas actions. However, after Boupfedignne

2241(e)(2) does not bar all actidinslating to the detention . of [ ] alien[s] who is or was
detained as enemy combatant[s]” because BoumedieideCongress cannot bar judicial
review over habeas actions. 2&8\WLC. § 2241(e)(2). While courts do not invalidate more of

statute than is necessary, Ayotte \arffled Parenthood of Mbern New Englandb46 U.S. 320

330 (2006), the language of § 7’s second sulmseprecludes it from being severable and,

therefore, the Supreme Court stridiCA 8§ 7 down in its entirety.

To the extent Defendant relies on D.C. case the Court is not peuaded. In Kiyemba

the D.C. Circuit stated in a footnote, “The [Boedienne] Court actually referred to § 7 witho
specifying a particularly subsémt [], but its discussion of the Suspension Clause clearly
indicates it was referring only to [87’s firstibsection.]” 561 F.3d at 512. The Court finds
Kiyembds footnote lacks a thorough analysf the issue. Boumedieriadocus on habeas

matters does not mean the Supreme Court onlglsdown the first provision given that, as

ORDER GRANTING DEFENDANTS’ MOTIONS
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enacted under public law, both subsection®IGA § 7 were considered “Habeas Corpus
Matters.” SeeMilitary Commissions Act 02006, Pub. L. 109-366, § 7, 120 Stat. 2636

(2006)(codified as 28 U.S.C. § 2241 (eljkewise, in_Al-Zahrani v. Rumsfe]dhe D.C. district

court’s reasoning assumes too much from Boumedigmleeision not to reach claims of

unlawful conditions. 684 F. Supp.2d 103, 109 (:C2010)(collecting cases). The Supreme

Court explicitly stated that did not reach the unlawful condins claims because it already
determined as a whole “8§ 7 [ ] effectsuarconstitutional suspension of the writ.” Id.

In sum, the MCA does not bar Hamad'’s claim because (1) the plain language in
Boumediennestruck down 8§ 7 as unconstitutional, (2) Boumediamjected attempts to
distinguish between § 7’s subsieas, and (3) 87(a)(2) textualbannot stand on its own. Whil
the Boumedienn€ourt was undoubtedly about the habgeatitioner’s right to the writ, the
statute’s structure necessarily required 8 gthieken in its entirety. The Court need not
consider Plaintiff's alternative argumehit 8§ 7(a)(2) is unconstitutional.

b. Bivens -- Special Factors

Gates argues the Court should not create a Bianedy because special factors cou
hesitation. The Court disagrees.

In Bivens v. Six Unknown Named Ageri§ Federal Bureau of Narcotiaghe United

States Supreme Court established that victinssafnstitutional violatin by a federal official
have a right to recover damages against theiaffin federal court.403 U.S. 388, 396 (1971).
While no statute authorizes suits against fddefaials, the Suprem Court created a Bivens

remedy to prevent constitutional rights from becoming “merely precatory.” Davis v. Passi

442 U.S. 228, 242 (1979). Morecantly, the Supreme Courtdraautioned courts not to

recognize Bivensemedies in new contexts. Wilkie v. RobhiB51 U.S. 537 (2007)(“[Alny

124

hsel

nan
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freestanding damages remedy for a claimed @atishal violation has to represent a judgme
about the best way to implement a constitutignedrantee, it is not an automatic entittement
matter what other means there may be to caiei a protected interggt Courts generally
decline to recognize a Bivemsmedy when: (1) an alternativexisting process exists protectin
the interest, and/or (Zpecial factors existoeinseling hesitation. Wilkjeb51 U.S. at 550.
Here, the Court finds the alleged constitutional violation warrants a Bieeredy.
First,a Bivensaction in Hamad'’s case does not ext¢he remedy to a new context; Bivens
actions are routinely recognized under the Fthendment. “[lJncarceration without cause,
mistreatment while so incarcerated, denisghodess to counsel and the courts while so
incarcerated and the facilitatiar torture by others . . . are hardly novel claims, nor do they

present [the Court] with a ‘new context’ amy legally significansense.” Arar v. Ashcraf685

F.3d 559, 597 (¥ Cir. 2009)(Sack, Jdissenting); see, e.davis v. Passmad42 U.S. 228

(1979)(recognizing a Bivenemedy under the Due Process Clause). Since Hamad is suin
his unlawful seizure and prolonged detentioGumntanamo Bay, essentially a claim of
“incarceration without cause,” the Court findamad’s claim squarely fits as a Biveatgion.
Second, national security and secrecy issloesot preclude thed@irt from inferring a
Bivensremedy. While the government argues inquitp how Hamad was seized in Pakistaf
may “implicate...sensitive communications betwébmted States and foreign officials,” Ham
also alleges he was detained tiwo years after the ARB deemed him eligible for release.
Setting aside Hamad’s allegations of torture anidwful seizure in Pakistan, Hamad’s claims
post-ARB decision do not necessarily touch on écstrategic matters @far-making” that call

more forcefully for deference tbe political branches. See, elDge v. Rumsfeld2011 WL

3319439 (D.D.C. Aug. 2, 2011); Padilla v. Y&33 F.Supp.2d 1005, 1027-28 (N.D. Cal.

no

g

g for

ad
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2009)(finding no core strategic war-making powephcated where “[t]here is no allegation tk
[the plaintiff] was engaged in armed conflict witre United States at the time of his capture
that he was detained as ‘a simple war raggigo prevent him from actively serving the

enemy.”). But se®asul v. Myers563 F.3d at 532 n.5 (barring the plaintiffs’ claims on the

alternative basis that “the special needs of foreign affairs must stay our hand in the creati
damage remedies against military and foreign policy officials”). Since Hamad’s allegatior
include a period of time when theilitary itself determined Hamaatas not a threat, the Court
unwilling to accept the government’s asseriddmational security at face-value.

To the extent national security issues attise,Court finds they are more appropriately

addressed under the state-secret privilege. tthdestate-secret privilege, the government is

at

or

on of

S

is

permitted to withhold information from discovery when disclosure would be inimical to national

security and the action is dismissed if theaccannot proceed without disclosure. Kasza v.

Browner, 133 F.3d 1159 {8Cir. 1998). The state-secret prigjieis preferable because it allo
courts to scrutinize the government’s unilatexggertions of security and secrecy. In some

cases, the government’s assertionsaufrecy have been overblown. $&mv York Times Cq.

403 U.S. 713 (1971)(where the government argaede Supreme Court that publication pos
a “grave and immediate danger to the securityhefUnited States,” yet, the solicitor general
later acknowledged that the executive’s primawgcern was “not withhational security, but
rather with governmental embarrassmentyiBrN. Griswold, Secrets Not Worth Keeping,
Wash. Post, Feb. 15, 1989 at A 25). Despite €ateelief that natioaecurity concerns
counsel hesitation, the Court finds a revievihaf validity of the gowvement’s claims are

prudent before dismissing Hamad’s claim.

WS

D
o
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Third, separation of powers does not preeltite judiciary from considering Hamad’s

claims. In establishing due process procedures for designating enemy combatants, court

s have

“reject[ed] the Government’s agfen[s] that separation of powers principles mandate a heavily

circumscribed role for theourts.” Hamdi v. Rumsfe|b42 U.S. 507, 535 (2004); see aiew

York Times Co. v. United State403 U.S. 713 (1971)(holding that asserted military interest

could not justify prior rstraint of the press). While casiraccord the greatest respect and
consideration to the judgmts of military authorities in matters relating to the actual prosec
of a war, and recognize that tbeope of that discretion is nesarily wide, it does not infringe
on the core role of the military for thewrts to exercise their own time-honored and

constitutionally mandated roles i@viewing and resolving claims. iBhis particularly true wher

as alleged, Hamad was detained for two years thigemilitary deemed him eligible for releaseg.

Like other claims conflicting with the asserted constitutional rights of the individual, “the
military claim must subject itself to the judicialocess of having its reasonableness determi

and its conflicts with other interestsconciled.” Korematsu v. United Stat@23 U.S. 214, 233

234 (1944) (Murphy, J., dissenting).

Fourth, the potential for Hamad'’s claimatiect government policy in Guantanamo is
not a special factor counseling hesitation. Wbikdendants warn courts will be misused as &
weapon to interfere with the war effotamad’s action does not iligate government policies
any more than Bivenisself. In Bivensthe court faced the potential for graymail, just as
Defendant warns is likely here, yet the Bivensirt recognized eemedy because the
Constitution required it. As the Ardissent stated, “Biverections always influence policy:

they make it more costly for executive officers to violate the Constitution.” Arar v. Ashcro

585 F.3d at 603 (Sack, J. in dissent). The Bill @t is “intended to vindate the interests o

[92)

tion
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the individual in the face of the popular will @spressed in legislative majorities.” BiveA§3
U.S. at 407 (Harlan, J. concurring). “[E]vdTe war power does not remove constitutional

imitations safeguarding essential libertieslome Bldg. & Loan Ass'n v. BlaisdelP90 U.S.

398 (1934). In this case, Hamad alleges he dedained without due process and remained
detained for two years after the military deteretirhe was eligible for release. Since Hamag
seeks a remedy for an alleged constitutionalation, not a condemnation of the government|s
policy in Guantanamo itself, the Court rejebDesfendant’s argumentah Hamad'’s claim is
merely a broad challenge to execatlwanch policies. Although Bivemsan infrequent
remedy, the Court finds it is a necessary one.

Fifth, Hamad’s claim is distinguishable frazases that declined to recognize a Bivens

action. In_United States v. StanJey83 U.S. 669 (1987), and Chappell v. Wallat®&? U.S. 296

(1983), plaintiffs were military personnel whoought constitutional claims against their

commanding officers. The Supremeutt declined to infer a Biveretion because Congress

had already established a system of militaryidise. Since Hamad is not a military officer
suing his commanding officer, the concernscatated by the Supreme Court_in Stanséed

Chappelldo not apply. Hamad’s case is equdlistinguishable from Mirmehdi v. United

States Case No. 09-55846, 2011 WL 522288% @@r. 2011). In Mirmehdithe Ninth Circuit

barred a Bivensaction where immigrants unlawfully the United States were detained and

=

subject to deportation proceedings based on fawityence that the immigrants were part of a
terrorist group._ld.The Ninth Circuit reasoned a Biveastion was not needed given the
existence of habeas relief and a substantial, celngmsive, and intricate remedial scheme in the

immigration context._ldat *4. Since no such alternative scheme exists in Hamad’s case gnd

ORDER GRANTING DEFENDANTS’ MOTIONS
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Hamad’s detention was not within the immigpa context, Defendant’s reliance on Mirmeisl

misplaced.
Finally, the Court obsergeinferring a Bivensction within the context of the war on
terror is not new. In Vance v. Rumsfetde Northern District ofilinois recognized a Bivens

remedy for two U.S. citizens working for privaecsirity firms who were detained and tortured

by U.S. military personnel in Iraq. 694 F.Supp.2d 957 (N.D. Ill. 2010); se&/alste v.

Rumsfeld 653 F.3d 591 (7 Cir. 2011), rehear'g en banc granted, opinion vacg®ed 28,

2011), (affirming the district court decision].he government argued military affairs and
national security concerns couresthesitation, but the court reagd, “a state of war is not a
blank check” for the government to violate the constitutionat®74 (citing Hamdi542 U.S. at
535). Likewise, in Padilla v. Yqgdhe Northern District o€alifornia recognized a Biveraction
against John Yoo, the Deputy Attey General in the Office afegal Counsel who formulated
policies that plaintiff allegedubjected him to torture in@outh Carolina military brig. 633

F.Supp.2d 1005 (N.D. Cal. 2009). As in Vanitee Padillecourt rejected the government’s

concerns about national security stating]lpuld a privilege suaice on behalf of the
government, the [c]ourt can and will address trams®erns in due time in the management of

this case.” Idat 1028;_see alddoe v. Rumsfeld2011 WL 3319439 (D.D.C. Aug. 2,

2011)(recognizing a Biveraction by a U.S. citizen defensentractor working in Irag who was

U7J

detained for more than nine months in Iraq).

To the extent the Vanc@adilla and Doecourts involved U.S. citizen plaintiffs, the
Court finds Plaintiff's Sudanese citizenship does not preclude a Bil@ins Cf.Vance 653
F.3d at 619. In Boumediennie Supreme Court recognized &adleee’s constitutional right tg

habeas relief even though the detainee wadian, held in Guantanamo, and Congress had

ORDER GRANTING DEFENDANTS’ MOTIONS
TO DISMISS- 11
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recently enacted a statute stripping federal coungrisidiction to hear habeas claims. 553 U
723 (2009). In addition, the Nintircuit specificallyrecognizes Fifth Amendment protection
extend to aliens. Wang v. Rer&1 F.3d 808, 817 {bCir. 1996)(finding the Fifth Amendment
protects aliens, especially those who becamalien through the purposeful actions of the
United States government).

In sum, the Court finds a Bivememedy is necessary. Hamad alleges he was detain
five years, including two years of which the UnSlitary had already determined him eligible
be free. A Bivensemedy is appropriate becausentdal’s claim would not expand Biveirgo
new contexts, vague references to “sensitivdligémce information” can be dealt with throug
the state secrets privilege, and the separafipowers does not previethe judiciary from
fulfilling its constitutionally-mandated role of resolving claims.

c. Qualified Immunity

Having determined that neither the MCA rprecial factors preclude Hamad’s Bivens
action, the Court now reache®tissue of qualifiednmunity. The Court finds qualified
immunity precludes Hamad’s claim becausendd fails to allege Gates violated his
constitutional rights.

“The doctrine of qualified immunity protects government officials ‘from liability for

damages insofar as their conduct does not viclately established statutory or constitutional

rights of which a reasonable person vebbdve known.” _Pearson v. Callahdr29 S. Ct. 808,

815 (2009)(quoting Harlow v. Fitzgeral57 U.S. 800, 818 (1982)). “The protection of

gualified immunity applies regardis of whether the government oféil’s error is a mistake of
law, a mistake of fact, or a mistake basednixed questions of law and fact.” [duotation

omitted). To determine whether qualified immunity applies, the Court has discretion in af

ed for

to

jvil

plying
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one or both steps of a two-steguiry set out in Saucier v. Katgd33 U.S. 194, 201 (2001).

Pearsonl129 S. Ct. at 818. The dastep inquiry considers whuwdr the plaintiff has alleged
defendant violated a constitutional right asrxdvhether the right at issue was “clearly
established” at the time die alleged misconduct. ldt 815-16. To be considered “clearly
established” for the purposes of qualified iomty, “[tjhe contours of the right must be
sufficiently clear that a reasonable official wbuinderstand that what feedoing violates that

right.” Anderson v. Creightgr#83 U.S. 635, 640 (1987).

a. Personal Involvement

At the first step, Plaintiff fails to allegates was personaligvolved in violating
Hamad'’s constitutional rights.

To proceed with his Bivendaim, Hamad must allegedis indicating that Secretary
Gates was personally involved in and responsibiéhi® alleged constitudnal violations._Igbal
v. Ashcroft 129 S.Ct. 1937, 1948-49 (2009). “Because vocerliability isinapplicable to
Bivensand § 1983 suits, a plaintiff must plead ayslible claim that each Government-officia
defendant, through the official’s own individuadtions, has violated the Constitution.” Igbal
129 S.Ct. 1948. While Igbalas litigated in the context afdiscrimination case and required
plaintiff plead discriminatory intent, the plausibility standarevertheless, applies. The
plausibility standard asks for more than a sipessibility that a defedant has acted unlawfully
but is not akin to a “protmlity requirement.” Igbal129 S.Ct. at 1949, quoting Bell Atlantic

Corp. v. Twombly 550 U.S. 544, 570 (2007).

Here, Hamad has not identified sufficient faft raise a reasonabéxpectation that
Gates was personally involved in violating his constitutional rights. Hamad alleges Gates

“exercised command responsibility over, conspired with, aided and abetted subordinates

ORDER GRANTING DEFENDANTS’ MOTIONS
TO DISMISS- 13
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directly or indirectly participated in the monission of abusive and illegal practices . . .,
including [Hamad’s] prolonged arbitrary detemtio(Am. Compl. § 18.) The Court finds the
assertion is a conclusosyatement rather than actual allegation. It fallshort of the factually-

detailed complaint in Vance v. Rumsfelth Vance plaintiffs alleged Rumsfeld convened a

working group to evaluate the status of intertmyapolicy, sent a military officer to review the

U.S. prison in Iraq, and approved a list of tagttechniques used on Plaintiffs. 694 F.Supp.4
963. Hamad’'s complaint, in contrast, provides nehsietails and fails to meet the plausibility
standard. Since Hamad’s allegais are not enough to show Gatessonally authorized or wa
deliberately indifferent to deta#e status hearings in Guantanamo, the Court dismisses Ha
claim for failure to allege Gates violated his constitutional right.

The Court GRANTS Defendant’s motion tesdiiss the Fifth Amendment claim becau
Hamad’s claim fails at the first step of the qualified immunity analysis.

b. Clearly Established Right

Defendants also argue Gates is protecteguaified immunity because the due proce

rights of Guantanamo detainees were not glezstablished when Hamad was in custody. M

specifically, Gates contends Hamad was detainesidaubf the United Stas and it was uncleaf

whether U.S. constitutional protections applied abroad before BoumediSimee Hamad’s
claim does not sufficiently set forth how Gates violated his constitutional rights, let alone
Gates’s actions took place, the Ctadeclines to reach the issue.

2. Motion to Dismiss Non-Constitutional Clainfsr Lack of Subject Matter Jurisdiction

The United States substitutesifsas Defendant and seeks to dismiss Hamad'’s six ¢

for violations of customary international lagtate common law, and the Geneva Conventior

d at
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The United States argues (1) the United Stiadssnot waived its sox&gn immunity based on

international law and (2) Plaintiff failed to exdst administrative remedies. The Court agrees.

a. Westfall Act

Hamad’s non-constitutional clainase filed against Secreta@ates, but the Court finds

the United States is properlylsstituted as the Defendant.

Under the Federal Employees Liability Refoand Tort Compensation Act of 1988, i.¢.

the WestfallAct. 28 U.S.C. § 2679(d)(1), the Unitecht&ts can substitute itself as the party

defendant in a civil actioagainst a federal official or empky. To do so, either the Attorney
General must certify that the employee was adtiitlgin the scope of Biemployment or the
employee must petition the court for such a finding. Ttere are two exceptions to the
Westfall Act: when the allegations inwa violations of the U.S. constitution or violations of &
federal statute that itself autlwes an action against the individu&8 U.S.C. 8 2679(b)(2). If
either exception applies, the indivaduemains the party defendant. Id.

Here, the United States properly substituted itself as the Defendant. First, neither
Westfallexception applies. Hamad’s six cfe are brought under state common law and
customary international law, ntite U.S. constitution or a fedéstatute. While Hamad assert
claims under the Geneva Convention, the Ge@wavention is not a federal statute. See

Sobitan v. Glugd589 F.3d 379, 386 {7Cir. 2009)(finding the Watfall exception does not

include claims brought under a treéycause treaties are differerdrfr “acts of legislation”).
Congress explicitly barred chactions against federal officials brought under the Geneva
Conventions. Military Commissions Aof 2006, Pub. L. No. 109-366, 120 Stat. 2600, 2631

(statutory note after 28 U.S.C. § 2241).
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To the extent Hamad argues the federal statute exception applies because the cla
brought under the ATS, the Court disagreese AMS provides, “districcourts shall have
original jurisdiction of any ciViaction by an alien for a tort gnlcommitted in violation of the
law of nations or a treaty of the United &t 28 U.S.C. § 1350. The ATS is analogous to
U.S.C. § 1983--it does not create substariiyets, but simply provides the procedural
mechanism through which a plaintiff may bringt$ar violations of federal rights. Sée re

Irag and Afghanistan Detainees Litigati@Y9 F.Supp.2d 85, 112 (D.D.C. 2007). While Hanj

relies on the legislative history of a wholly seqda statute, the TorteiVictims Protection Act,
to argue the ATS created a neause of action, the argumentisavailing. As the Supreme

Court held, the ATS is a “jurisdictional grant . . . enactetherunderstanding that the commg
law would provide a cause of action for the modheshber of international law violations with

potential for personal liability at [the time ATS’s enactment].”_Sosa v. Alvarez-Machgahd 2

U.S. 692, 724 (2004). Since the ATS is not a fdd#adute that itseléreates a new cause of
action, the ATS is not an exception to the WestHall

Second, Gates’s alleged decision to detaim&thwithout due process was made in h
capacity as Secretary of Defenswhether a government empd@ywas acting within the scop
of employment is governed by the law of thaga where the alleged tortious act or omission
occurred. 28 U.S.C. § 1346(b)(1). The paftéispute is whethehe “law of the place”
requires application of federal common lawo€. law. However, the Court finds both
arguments misplaced. Hamad cites no cases applying federal common law in the Westfa
context and Defendants argue the law offilage is where Defendanidecision-making took
place, but provide no evidence that the Departokbiefense is located in Washington, D.C.

Defendant’s reliance on Kashin v. Ketiterefore, is unavailing. In Kashitie Ninth Circuit
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applied D.C. law in a tort action against a &taepartment official, bugpecifically observed
“[Defendant’s] employer, the Department of Statkeated within the District of Columbia.”
457 F.3d 1033, 1037 {{aCir. 2006). As this Court suggestiadts order denying transfer to
Washington D.C., the Court hastmoade a similar finding._(Sd&kt. No. 74-1 at 11, noting
Defendants failed to provide affidavits supportingir assertion that military officials obvious
act in Washington D.C.)

In Hamad'’s case, the Court applies Virgilae because the Department of Defense,

located in Arlington, Virginia. Seg@ackson-Spells v. Rumsfeld57 F.Supp.2d 39 (D.D.C.

2006)(observing “the principal office of the Department of Defense is in Arlington, Virginig

the District of Columbia”)(citingSpencer v. Rumsfel@09 F.Supp.2d 15, 18 (D.D.C. 2002).

Under Virginia law, an act is within the scope of employment if it was “fairly and naturally
incident to the business” and if it was donénil@ the servant was engaged upon the master’
business and be done, although mistakenly or illsadbly, ... to further the master's interests’
and did not arise “wholly frormome external, independent, gratsonal motive on the part of

the servant.” Sayles v. Piccadilly Cafeterias,,|@d2 Va. 328 (1991). Even intentional torts

may be within the scope of employment. B&@&mmer v. CentdPsychiatrists, Ltd.252 Va. 233

(Va. 1996). Virginia law does not focus on thetive of the employee who committed the to
but instead, whether the events that led tddhenaturally could have arisen out of the

employee’s performance of his duties. Ssenmercial Business Sys., Inc. v. BellSouth Ser

Inc., 249 Va. 39 (Va. 1995).
Here, Gates’s alleged decision mo release Hamad was fairly and naturally incident
his role as Secretary of Defense. In tlodé¢, Gates was responsible for Guantanamo’s

operations. Although Hamad argues detaining aopengthout due process cannot be within
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scope of employment, even mistaken ahddvised conduct falls within the scope of
employment in Virginia. Hamad’s analogiesnatilating a child or bning a person to death
are inapposite. Even if “egregious violatiafdaw” are not withinthe scope of employment,
Gates’s alleged involvement is limited to Hamadesatment and prolonged detention in his Ig
year at Guantanamo. While Hamad argues $atkecision not to release him was a persong
adventure made for fear of political repercassi this is not enough to show Gates had an
“independent and personal motive” in keeping Hamad detained. The Court agrees with t
Attorney General’s certificatiothat Gates acted within theoge of employment. (Dkt. No. 11

1, Ex. 1); se@auly v. U.S. Dep’t of Agric.348 F.3d 1143, 1150-51"{€ir. 2003)(finding the

Attorney General’s certificatiors prima facie evidence that the employee acted within the g
of employment).

The Court finds the United States is pndpsubstituted as the Defendant. The Court
DENIES Hamad’s request for an evidentiary h@abecause Hamad fails to identify any issu
of material fact._SeKashin 457 F.3d at 1043 (finding the distraxurt properly exercised its
discretion in denying a request for an evidentlagring because the tiécation, the pleadings
and affidavits did not reveah issue of material fact).

b. Sovereign Immunity

As the substituted Defendant, the United &tas protected bgovereign immunity.

Under the WestfalAct, when the United Statessabstituted as Dendant, the only

remedy available for the alleged negligent congful act of a federal employee falls under th
Federal Tort Claims Act (“FTCA”). 28 U.S.€.2679(b)(1). The FTC#s a limited waiver of
sovereign immunity and contains an exceptiorf@jny claim arising in a foreign country.” 28

U.S.C. § 2680(k); see aléénited States v. Spelad38 U.S. 217 (1949).
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Here, Hamad was detained in Cuba, aifpreountry. Under the 1903 Lease of Land
Agreement, Cuba is the de jsevereign over Guantanamo Bay. 8e&e v. U.S, 923
F.Supp.338, 342 (D.Conn 1996). In other words, Gsiloat like Native American reservation
the Virgin Islands, Guam, or Puerto RicoHemad believes. Cuba is not a United States

territory. To the extent Haad relies on Boumedienne v. Bushargue otherwise, the argume

is misplaced. 53 U.S. 723, 769 (2008)._In BoumedigtimeeSupreme Court recognized a
detainee’s right to habeas reliefsked on the United States’ de fastuvereignty over
Guantanamo. 553 U.S. 723. But the Supreme Court in Boumédinhenot question the
Government’s position that Cuba not the Unifdtes, maintains sovereignty, in the legal an
technical sense of the term, over Guantanamo’B353 U.S. 723, 754. Since Cuba is a fore
country regardless of whetheetl/nited States has de factwvereignty and regardless of
whether Guantanamo detainees have access to constitutional rights, the foreign country
exception applies and Hamad’s claimslaaered against the United States.

The Court finds the United States is gaied by sovereign immunity because Hamad
claims occurred in a foreign country.

c. Exhaustion

Under the FTCA, a claimant cannot bringuat against the United States unless the
claimant has already presented an administrataien to the appropriate agency and has eith
received a conclusive denial of that claimwiriting or has waited six months without a final
disposition being made. 28 U.S.C. § 2675¢d¢re, Hamad filed an administrative claim in
December 2009, yet filed this action less thamsonths later in April 2010. While Hamad

argues this suit is brought undbe ATS and exhaustion is metquired, the United States

substituted itself as defendatiterefore, the only remedy avdila to Hamad is under the FTCA.
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Hamad must, therefore, comply with the FTCA@ministrative exhaustion requirement. Sing
Hamad failed to exhaust administrative remedies under the FTCA before filing this action
Court finds his claim is barred.

Conclusion

The Court GRANTS Defendant’'s motion and DISMISSES the Fifth Amendment cl3
due to qualified immunity. Hamad fails to alleGates was personallyvalved in violating his
constitutional right. The Court grants Plaintiff leave to amehiay amended complaint must
filed within thirty (30) days of this Order.

The Court GRANTS Defendant’s motion andIMISSES the remaining claims for lag
of subject matter jurisdiction. The United Stateproperly substituted as the party-defendan
behalf of Gates and the United Stateprotected by sovereign immunity.

The clerk is ordered tprovide copies of this order to all counsel.

Dated this 8thday of December, 2011.

Nttt

Marsha J. Pechman
United States District Judge
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