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7 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

8 AT SEATTLE

9 || STEVEN C. WILSON,
10 Plaintiff,

CASE NO. C10-993RAJ
H B ORDER
12 || HARTFORD INSURANCE COMPANY
OF THE MIDWEST,
13 Defendant.
14
15 . INTRODUCTION
16 This matter comes before the court onriaion of Defendanitiartford Insurance
17 || Company of the Midwest (“Hartford”) texclude the testimony of expert witness
18 || Lorraine Davis. Dkt. # 61. Plaintiff Stem Wilson requested oral argument; Hartford
19 || did not. The court finds orargument unnecessary. For the reasons stated below, the
20 || court DENIES the motion.
21 II. BACKGROUND & ANALYSIS
22 The parties disagree sharply over thkigaf 108 photographic transparencies
23 || stolen from Mr. Wilson’s home. Hartford lmves they are worth $324. Mr. Wilson,
24 || who compiled the transparencies by choosiegbest among the tens of thousands of
25 || photographs he took over the course d0ayear career as a professional wildlife
26 || photographer, believes that they were priceless. Ms. Davis, an accredited appraiser of
27 || photography, believes that they were worth about $235,000.
28 || ORDER -1
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There is no dispute that Mr. Was, who has retired from professional
photography, had no intention to sellotherwise commercialize any of the
transparencies. Hartfordesnvinced that this dooms aagtempt to determine a marke
value for the transparenciek Hartford’s view, becaudeglr. Wilson had no intent to
place the transparencies on themparket, he cannot lod& what the tansparencies
would have fetched on the open marketa measure of their value.

The court has twice rejected Hartford’s viawa matter of law. It did so the firs
time in a March 25, 2011 orddenying the parties’ motions for summary judgment:

Mr. Leon[,] [Hartford’s expert witneslsand Hartford jointly rely on the
erroneous premise that the undisputatt that Mr. Wilson had no intent to

sell or otherwise commercialize the stolen transparencies is relevant to their
value. They contend that this meahat the transparencies cannot be

valued as property to be sold fomemercial use. They are wrong as a

matter of law. Mr. Wilson’s subjectivetemt is irrelevant. The fair market
value analysis requires the fact findeagsume that the I is willing to

part with his property,rad will seek the highest joe the market will bear.

Dkt. # 53 at 3-4. Hartford disagresvith the court’s ruling, and moved for
reconsideration. The court denied thatiomin an April 15, 2Q1 order, and thus
rejected for a second time Hartford’s theory of valuation.

Ms. Davis took an approach to valgimr. Wilson’s transparencies that is

consistent with the court’s ruling. She notkdt the primary value of a transparency i

not the transparency itself, but the righuse the transparency to make reproductions.

She considered the incomeceived from licensing reproduction rights for other
professional-quality wildlife photographs,daasing this stream-of-income approach,
estimated the total value of the stoteamsparencies at about $235,000.

Hartford deposed Ms. Davis on April3011. Although theourt had by then
rejected Hartford’s view that Mr. Wilson’stent not to commerciae the transparencig
made it impossible to assign them a marketejadiartford’s counsel used the depositi

in large part, to attempt to badger .NDavis into accepting Hartford’s view.
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Early in the deposition, Hartford’s cosel showed Ms. Davis evidence that Mr.
Wilson had not commercialized tiransparencies prior to tlieéheft, and had no intent
to do so in the futte. Ms. Davis was not previousiyvare of Mr. Wilson’s subjective
intent. Hartford seems to think this highlgsificant. The court does not. The court |
already ruled that Mr. Wilson’s subjeatiintent does not matter for purposes of
assigning a market value. Had Ms. Davis been informed sooner of Mr. Wilson’s
subjective intent, it would not have atfed her opinion of the value of the
transparencies. The court says this wibhfidence because Ms. Davis said it with
confidence during her depition, dozens of times.

Q: | would like you to assume, farmoment, that [Mr. Wilson] never
intended to secure any income. Does that change your opinion?

A: No, because the estate @il go on to get income from it.
Davis Dep. at 14-15.

Q:  Would you agree . . . that givéhe fact that he had no income
expectation for these photo transpares, that he’s not entitled to a
lost income analysis . recompensing him for his loss?

A: The intrinsic véue still lies there.
Id. at 15.

Q: [W]ouldn’t you agree that for i, as opposed to maybe his estate,
he has no right to a future inoe analysis, given his intention?

A: No. Because the intentionhe can change his mind, and the
intrinsic value is still thereThe intrinsic value never changes.

Id. at 20-21.

Q: [W]ould you agree that a lokiture income approach is
inappropriate, given the total imion not to have such income?

A: No. It's still intrinsic value. Sorry.

! A complete transcript of Ms. D&s's deposition is attached Bshibit 1 to the declaration of
Mr. Wilson’s counsel. Rodihan Decl. (Dkt. # 6E). 1. For the sake of brevity, the court’s
guotations of the deposition transcript occadigramit objections and other interjections, wh¢
their omission is immaterial.
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Id. at 21.

A: Whether he chooses to use [trenBparencies] or not is his business,
but the value’s still there.

Id. at 22.

Q: Have | convinced you . . . thiaé had no intention to use these
commercially?

A: Correct.

Q: All right. Now, can we agreedhthe income stream approach is
incorrect, given that?

A:  They still have intrinsic value.
Id. at 51.

At some point, counsel modified hicta of asking the sae question over, and
over, and over again, by questioning davis’s honesty and professionalism while
asking the same question ovand over, and over again.

Q: To be intellectually honest, wevato take the income stream off
the table, with respect to Mr. Wilson’s claim, do we not?

A: The intrinsic value is still thereWhether he chooses to use it or not
is his prerogative.

Id. at 52-53see alsoid. at 52, 57 (additional commendn Ms. Davis’s lack of
“intellectual honesty”).

Q: So, you’re an expert, youvaethics, you have professional
responsibility?

A: Yes.
Id. at 54.

The basis of Hartford’s current matias apparently that, by badgering and
belitting Ms. Davis, it was able to obtain afanswers that, when stripped of context
give superficial support to Hartford’s ataithat Ms. Davis abaloned her stream-of-

income valuation approach.
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Q: Mr. Wilson has said that he newetends to do tht [commercialize
his transparencies.] Now come oit's time to be honest.
A: Yes. Yes. | would have to pull that.
Q: Pull the income?
A: Yes,approach.
Q: Lost income approach?
A: Right.
Id. at 55.

Reading the deposition in its entirety ralgethat Hartford’€ounsel was able to
obtain these “concessions” only by having.@swis assume that Mr. Wilson had take
steps to irrevocably destroy the legal riglhtnake and sell reproductions from his

transparencies. When not bgiverbally battered into accepting this contrary-to-fact

assumption, Ms. Davis stuck to the opinioattBhe consistentlyxpressed throughout th
deposition.
Q: I intend to skip, iimy questions, all references to what you call the

stream of income, because | believere at the point where that's
no longer part of your opinions. Is that fair?

A: It's still in the intrinsic value.
Id. at 70.
Q: There’s a lot of intellectual dissidence in this.

A: The — the — the intrinsivalue, even if it isn’t valuable to him, it is
valuable to somebody.

Id. at 82.

Although Mr. Wilson’s counsel could notogt Hartford’s counsel’s inappropriate
guestioning, he was able to ask his own tjaes, which left no doubt that Ms. Davis’s
opinion of the value of theansparencies was not affectsdMr. Wilson’s disinterest in

commercializing them.
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Q: So if the owner of a transpaogrprefers to keep it private to
himself, does that make the tsgarency worth any less?

A: No. The intrinsic value is stithere because it's — again, it's what
the highest and best uaeuld be for that.

Id. at 105.

Q: [Hartford’s counsel] asked youa of questions about Mr. Wilson’s
own preference not to license tharsparencies for commercial use.
... Does any of that change yapinion on the market value of
those transparencies?

A: No.

Id. at 108.

Q: Can you tell us whether anytbe information Mr. Hayes presented
to you today changes your opnion the market value — on the
actual cash value of Mr. Wilsas’108 stolen transparencies?

A: No.

Q: You mean it does not change your opinion?

A: No. It doesn’t change my opinion.still believe that the intrinsic
value of transparencies are in theage, what thémage was of, the
historical significance, the composition. They were his best works
of his entire life, as far as he wesncerned. | believed him, and in
my opinion, that’s why that valtian — my valuation, | think, is
appropriate.

Id. at 108-09.

Undaunted, Hartford’s counsel resumed ¢joesg, returning to the same tactics.

Q:

A
Q:
A

ORDER -6
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Id. at 122. The court notes that in thisieg of questions, Hartford’s counsel accused
Ms. Davis of “waffling” for the third and farth time over the course of the deposition.
He would go on to accuse her twice moreé.at 72, 74, 123, 124. Later, he again
managed to badger Ms. Davis into suggestitat she could not use her lost-income
valuation approach. Having succeeded is tlubious feat, counsel offered Ms. Davis
sarcastic “Congratulations.fd. at 124.

Nonetheless, Ms. Davis returned, as skeodter and over again, to the opiniong
she consistently expressed.

Q: There’s no intrinsic value to s@thing that's not put commercially
on the market. We've already agreed, correct?

A: No. We haven't agreed thttere’s no intrinsic value.
Id. at 127.

Q: Have you ever had anothese where somebody has a personal
collection that's been restrexd from commercial use where the
valuation has, nonetheless, beecommercial evaluation? Have
you ever had a case like that?

A: No.
Q: Okay. Because it's an inherent contradiction, isn’'t there?

A: | know. Thereis. There’s a cotepe contradictionand that’s why,
because there’s an intrinsic value, and if he says, I'm not going to do
it, but that still doesn’t erase thelwe, it's just that he’s not using
the value at the moment.

Id. at 128.

Having reviewed Ms. Davis’s depositiadhe court now turns to Hartford’s
argument that she shouldbt be permitted to testifyHartford first asserts that she
abandoned her stream-of-incoméuadion approach at her depon. It then contends
that she did not perform any other typevaluation analysis, sshe should not be
permitted to offer a new analysis now. Thetfassertion is manifélyg false. Hartford

was able to support that assertion onlynogleadingly presenting excerpts of Ms.
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Davis’s deposition. Hartford's request tishe be prevented from offering new valuation

opinions is an empty one, because she hastanotito do so. She intends to rely on thg
valuation opinions she has consistemkpressed throughout this litigation.

The court expects that Ms. Davis will hau#e difficulty explaining her valuatior
opinions in her direct testimony &ial. Moreover, at trialshe will not be subject to the
same relentlessly repetitive and otherwrsspropriate questioning to which she was
subject at her deposition. The court hasosesty considered various alternatives to
address counsel’s inappropriate manner ah@ration. For now, the court will simply
admonish counsel that if he repeatsdaposition performance when examining Ms.
Dauvis for trial, he will face sanctions perstimaand his client may face an adverse jur
instruction. There are no doubt many wayshallenge Ms. Davis’s opinions on crossg
examination, but there will be no repeatlod inappropriate manner in which counsel
conducted her deposition.

The court reiterates the legal ruling it has made twice already: Mr. Wilson’s
disinterest in marketing the stolen transparencies does not affect their market valug
Is a legal ruling, not a factual one. Noe, neither a witness nor a lawyer, will be
permitted to contradict thétgal ruling before the jury.

1. CONCLUSION

For the reasons stated above, the dO&MNIES Hartford’s maon to exclude Ms.
Davis’s testimony. Dkt. # 61.

DATED this 5th day of July, 2011.

Ao R Y

The Honorable\'éic_hard A. Jones
United States District Judge
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