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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 VERNON G. ELKINS, Ill, et al, CASE NO. C10-1366 MJP
11 Plaintiff, ORDER GRANTING IN PART

PLAINTIFFS’ MOTION FOR FEES

12 V. AND COSTS
13 SUSAN DREYFUS,
14 Defendant.
15
16 This matter comes before the Court on Pl#sitmotion for attorneys’ fees and costs.
17 || (Dkt. No. 103.) Having reviewed the motionetbpposition (Dkt. No. 111), the reply (Dkt. No.
18 || 113), and all related papers, the Court GRANTgart the motion. The Court finds the proper
19 || and reasonable award of attorneys’ feelse®$113,683.50 and the reasonable costs to be
20| $740.38.
21 Background
22 Plaintiffs brought this cage stop the Department 8bcial and Health Services
23| (“DSHS”) from terminating benefits to thoseceiving public assistae through the Disability
24 || Lifeline (“DL”) program. They pursued two clas: (1) that the DSHS violated Due Process|by
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failing to provide adequate notice before terrtim@persons from the DL program, and (2) tr]at

the DSHS’s pre-termination “case review” violated state law. Despite several missteps a

way, Plaintiffs obtained a tempoy restraining order and, uttately, a permanent injunction

barring DSHS from terminating DL benefits absadéquate pre-termination notice. Plaintiff$

were not successful in pung their second claim under statevJavhich the Court found to be
barred by the Eleventh AmendmeiriDkt. No. 74 at 4.) The Coualso denied Plaintiffs’ first
motion for attorneys’ fees filed before theyved for summary judgment and entry of a
permanent injunction. (Dkt. No. 75.) The Court hiblat Plaintiffs wereanot the prevailing part
at that time. (19. Plaintiffs’ then filed a successfaiotion for summary judgment on the Due
Process claim and obtained a permanennctjon in their favor. (Dkt. No. 99.)

For the second time, Plaintiffs move purduam?2 U.S.C. § 1988 to obtain an award ¢
reasonable attorneys’ fees and costs. The pattienot dispute that Phiffs are the prevailing
party pursuant to 42 U.S.C. § 1983. Plaintiffs te® Court to award tarneys’ fees in the
amount of $127,702 and costs in the amouid7d0.38. Though Defendant does not challer
the costs requested, she does object to the feesar§hes that Plaintiftsave not justified the
number of hours billed or tHeourly rates charged. Defendargahsks the Court to exclude
time spent on certain tasks that were purgtlytannecessary, redundaat,excessive. The
Court agrees in part withefendant’s position, but lagty affirms the fee request.

Analysis
A. Standard

In determining a reasonable awarded#g under 8 1988, the Court generally performg

lodestar calculation by muliiygng the number of hours the prevailing party reasonably

expended on the litigation by a reasonable hourly rate MBeaes v. City of San Rafae€d6
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F.3d 359, 363 (9th Cir. 1996). The reasonable haatlyis determinedith reference to the
prevailing rates charged by atteys of comparable skill drexperience in the relevant

community. _Se®lum v. Stetson465 U.S. 886, 895 (1984). tletermining the reasonable

number of hours expended ortlitigation, the Court may exalle any excessive, redundant, pr

otherwise unnecessary hourdal. Hensley v. Eckerhadi6l U.S. 424, 434 (1983) (“Counsel

for the prevailing party should malkegood faith effort to excludeom a fee request hours that
are excessive, redundant, or otherwise unnecesssinaga lawyer in private practice ethically
is obligated to exclude such hours from hisdabmission.”). The lodestar is presumptively

reasonable and the presumption is a “stramg. _Perdue v. Kenny A. ex rel. Wirk80 S. Ct.

1662, 1673 (2010) (quotation omitted).

After calculating the lodestar, the Court isedted to consult tweé factors to assess
whether it is necessary to adjust the pregtively reasonable lodestar figure. [Bhe twelve
factors are:

(1) the time and labor required, (2) thevelty and difficulty of the questions
involved, (3) the skilrequisite to perform the ¢@l service properly, (4) the
preclusion of other employment by the atiy due to acceptance of the case, (5)
the customary fee, (6) whether the feéxed or contingent, (7) time limitations
imposed by the client or the circumstances, (8) the amount involved and the
results obtained, (9) the expence, reputation, and abilitf the attorneys, (10)

the “undesirability” of the case, (11)a&mature and length of the professional
relationship with the client, an{d2) awards in similar cases.

Morales 96 F.3d at 363 n.8 (quoting Kerr v. Screen Guild Extras, H26 F.2d 67, 70 (9th Cir

1975)). The Court need not revisit those facatrsady subsumed in the determination of the
lodestar, which generally includes faddr, 3, 5, 8, and 9 set out above. Beat 364 n.9.
\\

\\

ORDER GRANTING IN PART PLAINTIFFS’
MOTION FOR FEES AND COSTS- 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

B. Hourly Rate

Plaintiffs request rates as follows) @harles Sirianni $225 per hour; (2) Eleanor
Hamburger $350 per hour; (3) Stephen Sirig#50 per hour; and (4) Richard Spoonemore
$395 per hour. Defendant argues that angredvwased on an hourly rate over $350 is
unreasonable. The Court finds that ooihe of the rates requested is too high.

Plaintiffs have failed tgupport their argument that theurly rate charged by Stephen
Sirianni is reasonable. They have shown MatSpoonemore has been awarded fees charg
a rate of $395 per hour, and that the rate is redden (Dkt. No. 70 at 11.) Absent, however,
any affidavit or other evidence the record suggesting that the raiked by Mr. S. Sirianni at
$450 an hour is reasonable. Given that Mr. Spmame and Mr. S. Sirianni are named partng
in the same firm, the Court finds that Mr. S. Sings reasonable rate sidwbe in line with Mr.
Spoonemore’s. Based on the record Plaintiffs ltagated, the Court findeat Mr. S. Sirianni’s

rate can only be found to beasonable at $395 per hour.

The Court finds that Ms. Hamburger’s regeéstourly rate is reasonable in the amount

of $350 per hour. Plaintiffs support their requegh an affidavit from Michael Madden, a
lawyer with Columbia Legal Services, testifgito the fact that $358er hour is a reasonable
rate for Ms. Hamburger. The documents submitted also show that in December, 2009, M
Hamburger was awarded fees at a rate of $300qerin a similar case. (Dkt. No. 111 at 25,
Defendant does not challenge the rate requéstédr. C. Sirianni and the Court finds it
reasonable. The Court thus finds thiofwing rates proper: (1) $395 per hour for Mr.
Spoonemore and Mr. S. Sirianni; (2) $350 peurtfor Ms. Hamburger; and (3) $225 per houl
for Mr. C. Sirianni.

\\
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C. ReasonablElours

Based on its review of the billing recoralsd the objections Defenalaraises, the Court
largely affirms the number of hours billed aasenable. The Court adjusts downward the ti
billed on work that was: (1) improperly billed;)(@uplicative; (3) spent odaims barred by the
Eleventh Amendment, and (4) excessive. TharCotherwise rejects Dendant’s attacks to
hours billed for communicationith legal advocates and work that was “unsuccessful.”

Improperly billed time

In reviewing the billing reaals, the Court found two impropentries. First, Mr. C.
Sirianni billed 5.8 hours on August 26, 2010 to fsevand finalize temporary restraining orde
and declarations.” (Dkt. No. 104-1 at 3Hpwever, the motion for the TRO and supporting
documents were filed the day before. (DktsN&-10.) The entry is improper and the Court
excludes this improperly billed time. S, Mr. Spoonemore billed .7 hours on August 26,
2010 to “review complaint and motion papers; ettt comment on brief,” where the only bri
on which work was billed was the TRO filedetay before. No other motion was pending o
which Mr. Spoonemore could reasonably have lyeanking. It also appears that the review g
the complaint and motion papers was done in conjunction with the TRO motion. The timg
is not segregated and appears to be relatiéelgrio the TRO motion that was filed the day
before this work was performed. The Court exchutlie entire .7 hours as improperly billed.

Duplicative time spent on rions for attorneys’ fees

The Court excludes as duplicative the wBt&intiffs performed on the first unsuccess
motion for attorneys’ fees. Plaintiffs’ counsélled 11.3 hours to prepag the first motion for
attorneys’ fees that was filed on March 2011. (Dkt. No. 104-1 at 8-10.) The motion was

denied because Plaintiffs were not the prevailing party at that time. Plaintiffs then billed a
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16.8 hours working up the second motion for attorneys’ feesat(iR-3; Dkt. No. 112 at 9.)

The Court excludes the duplicative time spenthanfirst motion, particularly because it was

unsuccessful.

Time spent on claims barred by sovereign immunity

Defendant reasonably requests the Courtugbecthe time Plaintiffs spent on their “cas
review” claim that was dismissed on sovgreimmunity grounds. Defendant claims that

awarding fees for work spent on claimsried by sovereign immunity should not be

compensated under 42 U.S.C. § 1988. @deNo. 11 at 7 (citing Slugoki v. United Stat846

F.2d 1572, 1579 (Fed. Cir. 1987)).) The Court agvatts Defendant that this time is not
properly recovered as part ofeee award under 8 1988. Yet, the GQalso agrees with Plaintif
that work spent on the “case review” claim vagely intertwined with their successful Due
Process claim and cannot be segregated out.nDef¢'s request highlightkis fact, given that

Defendant simply requests the Court redilngehours by an unspecified percentage.

Defendant’s argument is unpersuasive and too vadasis on which to deice the hours billed.

Defendant only specifically idenitfs the time Plaintiffs spentsponding to a motion to dismis
and filing a motion to amend as related to the éa@view” claim. The Court finds it proper tq
exclude this time, as it was clearly spent @it barred by the Eleventh Amendment. The
Court thus excludes 6 hours Mr. C. Siriaspent and .5 hours Ms. Hamburger spent on the
motion to dismiss and motion to amend. (Dkt. No. 104-1 at 9.)

Excessive hours billed for the TRO hearings

Defendant asks the Court to reduce the hBlamtiffs spent at # TRO hearings and by

Mr. C. Sirianni for his preparation for the sadoTRO hearing. The Court largely agrees.
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The Court reduces the number of hours biftadappearances atetiirst TRO hearing.
The Court does not find it reasonable to compenfeaur attorneys to attend a hearing where
only two of the attorneys made formal appeeaesn (Dkt. No. 20.) The Court will not award
fees for Mr. S. Sirianni and Mr. Spoonemore pa attendance was unnecegsa the hearing.
Ms. Hamburger’s billing records show that 1auls is the proper number of hours to excludg
to these two attorneys. TKourt disagrees with Defendahiat the hours spent by Ms.
Hamburger and Mr. C. Sirianni at the secd@®D hearing itself were excessive. Those hour
will not be reduced.

The Court finds that the time Mr. C. Sirrarspent preparing for the second TRO heal
was unreasonable and excessive. A reviewebitling records shows that Mr. C. Sirianni
spent 36.8 hours preparing for the brief arguntieait largely built on the first TRO hearing.
Defendant makes a reasonable point that Ms.bd@ger did most of the written work and col
have been prepared with much less timee Thurt finds that no nme than 10 hours should
have been necessary to be preddor an argument that Plaiiféi had already made. The Col
therefore reduces Mr. C. Sirianni’s hours by&6ours on the basis that it was excessive.

Time spent on “unsuccessful” work

Defendant argues that the motion for sumnadgment included requests for relief
beyond the scope of this case and that the timetsm such arguments should be reduced.
is an overly narrow view of what is “unnecesSamprk. In awarding a fee request, the Court
to exclude time that is excessive, redundant, or otherwise unnecessary. HiisldyS. at
434. Here, the work Plaintiffs did on seekamg@ermanent injunction was productive, even if
some of the arguments were overreachinge fithe spent was not excessive and will not be

reduced.
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Defendant also requests excaursof all time spent prior to egtof the TRO. This is no
a reasonable request. Although the first TR@ wasuccessful, it is not clear that the early
efforts were fruitless or excessive. The time will be included.

Communication with legal advocates

Defendant asks the Court to reduce fribim fee award any time spent working on

v

legislative activities or time counsel spent commicating to “advocates.The Court rejects this
request. As explained in a similar case, tspent working with advocates or advocating for

legislation tied to the same issues pending liawsuit are compensable. Ryan v. DreyNis.

C09-0908 RAJ, 2010 WL 1692057, at *2 (W.D. Wash. Apr. 26, 2010). Here, the

—

communications with legal advocateas related to this case andsaesed to avoid the costs @
engaging in formal discovery. The Court firtss time was spent in a reasonable manner tg
further Plaintiffs’ successful claim. It will be included in the lodestar.
D. Total Lodestar

In summary, the Court subtracts frone tbdestar the following hours: (1) 42.1 hours
from Mr. C. Sirianni’'s requés(2) 8.3 hours from Ms. Hambger's request; (3) 1.4 hours from
Mr. S. Sirianni’s request;ra (4) 2.1 hours from Mr. Spoonemaés request. Based on the

reasonable hourly rates, the Coultatates the lodestar as follows:

Name Hours Rate Total

Charles Sirianni 103.7 $225 $23,332.50

Eleanor Hamburger 243.7 $350 $85,295

Stephen Sirianni 3.3 $395 $1,303.50

Richard Spoonemore 9.5 $395 $3,752.50
Grand Total $113,683.50
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E. Adjustment of Lodestar

Defendant has not articulated any reascadjast downward the lodestar and Plaintiff$

do not ask for a modifier. The Court briefly reviews the twelve Kaators, which confirm the
reasonableness of the lodestar.

ThetwelveKerr factors unaddressed so far arg:tfte novelty and difficulty of the
guestions involved, (2) the preclasiof other employment by the@tney due to acceptance ¢
the case, (3) whether the fediised or contingent, (4) time lirtations imposed by the client on
the circumstances, (5) the amount involved andedhelts obtained, (6) ¢h‘undesirability” of
the case, (7) the natuaed length of the professial relationship with # client, and (8) award
in similar cases. Kerb26 F.2d at 70.

The remaining Kerfactors confirm the mpriety of the lodestr of $113,683.50. First,
the case required counsel to be well-veiaddue Process precedent and to understand the
complicated state regulatory scheme at issue. Though not exceedingly complex, the cas
from routine. Second, there is no evidena this work precluded counsel from other
opportunities, though the time speantely required counsel towdirt attention from other
matters. Third, counsel appears to have wodted contingent basis, which favors some aw
of fees. Fourth, there is notig in the record suggesting there were time limitations based
clients’ needs, though the TRQgrered fast action. Fifth, the amnt involved is not entirely
clear. Plaintiffs state that the benefits atésaere valued at more than $6 million, but there
nothing in the record supportirtlyis figure. Even if the Court assumes the benefits were
substantially less, they still confirm that the fee award is a small percentage of the overall
amount at issue. This confirrts reasonableness. Sixth, the aaselatively ‘Undesirable,” as

the clients are by and largelwhited means and cannot pay for the legal services rendered
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Seventh, the nature of the relationship seem& tone where counsel adteut of a desire to
help those in need, rather tharetrn a large contingey fee. Lastly, thawards in two similar
case litigated in this District—one ew$280,000, and another over $92,000—confirm the

reasonableness of the present award. Rya| 2010 WL 1692057, at *1; (Dkt. No. 70 at 11-

12)
The twelve factors confirm the reasonalalss of the Court’®©Hestar calculation.
Conclusion
The Court GRANTS Plaintiffs’ motion in parWith certain reductions in the hourly
rates and the exclusion of time spent on redundaplicative, or excessive tasks or on claim

barred by the Eleventh Amendment, the Couddian award of $113,683.50 to be proper. T
Court finds that costs should bevarded in the amount of $740.38.
The clerk is ordered tprovide copies of this order to all counsel.

Dated this 1st day of December, 2011.

Nttt #

Marsha J. Pechman
United States District Judge
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