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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 DEX MEDIA WEST, INC., et al., CASE NO. C10-1857JLR

11 Plaintiffs, ORDER
12 V.

13 CITY OF SEATTLE,

14 Defendant.

15
l. INTRODUCTION

16
This matter comes before the court onitleis Dex Media West, Inc. (“Dex”),

17
SuperMedia, LLC (“Supermedig and Yellow Pages Integted Media Association’s

18
(“YPA”) (collectively “Plaintiffs”) motion for partial summary judgment with regard t(

-

19
their claims under the First Amendmamid the Commerce Clause (Dkt. # 14) and

20
Defendant City of Seattle(8City”) cross-motion for partial summary judgment with

21
regard to the same claims (Dkt. # 28) filedesponse. Havingveewed the submissions

22
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of the parties, the relevant law, and havegird oral argument onlyw, 2011, the cour
DENIES Plaintiffs’ motion ad GRANTS Defendant’s cross-motion for partial summ
judgment:
Il. BACKGROUND & FINDINGS OF FACT

A. The Ordinance

Over a period of six public meetings tlveen June and October 2010, the City
heard testimony from residents who weresfrated by the delivery of unwanted yellov
pages directories to their homes. (Rasmu&¥ecl. (Dkt. # 30) § 4.) Many of these
deliveries occurred despite residents’ requests under Plaintiffs’ opt-out services th
Plaintiffs cease delivery of the yellow pagesediories to particular residents’ homes.
(Id.) Residents complained that these unwadtdveries violated their right to privacy
and pointlessly generatedd® amounts of wasteld(; see alsd'Brien Decl. (Dkt. #
32) Ex. 2 (attaching copies of cotamts emailed to the City).)

In October 2010, the City enacted Ordina 123427, which bans the distributio
of “yellow pages phone books” in Seattleesd telephone phonediopublishers meet

certain conditions. First, phot®ok publishers must “o#in[] an annual yellow pages

1 On May 11, 2011, Plaintiffs filed a notice apeal concerning theurt’s denial of
their motion for preliminary injunction. (Dkt. # 68Qrdinarily, an appeal to the Ninth Circuit
Court of Appeals divests the districourt of jurisdiction. An apgal of the denial of a motion f
preliminary injunction, however, is an appearfr an interlocutory order. Accordingly, this
court retains jurisdiction to considetparties’ motions for summary judgmegee, e.g.,
Plotkin v. Pac. Tel. & Tel. Co688 F.2d 1291, 1293 (9th Cir. 1982) (“[l]t is firmly establisheq
that an appeal from an intedutory order does ndivest the trial court of jurisdiction to
continue with other phases of the cases&g also Sierra Forest Legacy v. R&¥7 F.3d 1015,
1019 (9th Cir. 2009) (“When the district codenied the [preliminary] injunction, [plaintiff]
brought its initial appeal to [the Ninth Cint], but the underlying summary judgment motions

ary

=~

n

remained before the district court.”).
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phone book distributor licensé'Separate from and in additida . . . the business licen
required pursuant to [SMC] apter 5.55.” SMC 6.225.030Second, publishers or
“distributors” must pay the City 14 centotfeach yellow pages book distributed with
the City.” SMC 6.255.100(A3. Third, publishers must “prainently and conspicuously
display on ... the front cover of eachlg® pages phone book distributed within the
City” and “on their websites” a message maerddiy the City abouhe City’s program
for opting out of receivingmne books. SMC 6.255.116inally, the Ordinance creatg
an “Opt-Out Registry . . . for residents andibesses to register and indicate their de
not to receive delivery of some or alllipsv pages phone books.” SMC 6.255.090(A)
The Ordinance defines a “[y]ellow pagphone book” as “a publication that
consists primarily of a listing of businesames and telephone numbers and contains
display advertising for at least sometlobse businesses.” SMC 6.255.025(D).
“Distribution” is defined to mean “the uakcited delivery of more than four tons
annually of yellow pages phobeoks to the addresses o$idents and businesses witl
the City, but does not includke delivery of yellow paggshone books by membershiy
organizations to their members or to otbetside residents or businesses requesting
expressly accepting deliverySMC 6.255.025(B). “Mellmership organization” is

defined to mean “an organization that is onigad and operated primarily or exclusive

%2 The annual license fee is omendred dollars ($100.00). SMC 6.255.060.

30n January 31, 2011, the City amended the Ordinance to eliminate a $148 per tg
recovery fee for the cost of reding that the City had originallgnacted with the Ordinance.
(O’'Brien Decl. Ex. 1.) The 14 cent distribution fee, however, remains.

n
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for the purpose of providing serviceshmnefits to a desigited group of members
(identified, for example, by having toyaembership dues or participating in
membership events).SMC 6.255.025(C).

Three purposes motivatecetieity in its decision tenact the Ordinance: waste
reduction, protection of residefprivacy from unwanted intisions, and the recovery (
costs incurred to maintain and enforce the opt-out regigiyllins Decl. (Dkt. # 17)
Ex. A, Preamble to Ordinance; Third Rassen Decl. (Dkt# 52) Ex. 9.) The
Ordinance took effect in mid-November, 201@e¢Third Rasmussen Decl. Ex. 9.) A
of May 12, 2011, City resias had made 136,651 opt-out requests through the City
opt-out system — averaging 17,081 new ayis per day. (Second Teller Decl. (Dkt. #
71) 1 2)

B. Yellow Pages Phone Books

Washington requires local excharmggeriers (“‘LECs”), such as Qwest and

Verizon, to publish and disbute residential and business hgfs, as well as certain oth

consumer informationSeeWAC 480-120-251. Neither Danor SuperMedia are LECs

(Norton Decl. (Dkt. # 18) Ex. Af 9.) Nevertheless, Dex coatts to publish directories

that satisfy these requirements on behaf@ofest, while SuperMedia does the same (¢
behalf of Verizon. Ifl.) Directory companies, such as Dex and SuperMedia, do not
charge residents or businesses for this servide{{ 12-13.) Dex and SuperMedia
utilize advertising to defray the casit printing and distribution. Id. 7 17.)

The directories published by Dex andp8tMedia are commonly called “yellow

U

er

D.

b

N

pages.” [d. 1 7.) The contents of a yellow paghectory typically include a business
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“white pages” section, providing the namaddresses, and telephone numbers of loc
businesses and professionalSedStonecipher Decl. (Dkt. # 19) 1 5.) The Dex 2010
Seattle Metro Directory coains 404 such pagesld( Further, a yellow pages directo
typically contains a section plblic-interest material sua@s community information,
maps, and government listingsSefe idf 6.) The Dex 2010 Seattle Metro Directory
contains nearly 100 pagessuch information. ee id. Finally, the publication contair
listings of businesses by categoifyproduct or service.Sge idf 5; Mot. (Dkt. # 14) at
6.) This section, which comprises 844 pagethe Dex 2010 Seattle Metro Directory,
contains a significant amouat advertising. Ifl; see alsdex 2010 Seattle Metro
Directory GeeDkt. ## 20, 22).) Although advertigg can be found in every section of
the Dex 2010 Seattle Metfirectory, including théront and back coversége id;, see
also infranote 5), overall it typicallgomprises less than half thfe content of a typical
yellow pages directory (Norton Decl. § 24isplay advertising, in-column display,
coupons, and advertising orethover and tabbed inserts comp approximately 35% o
the Dex 2010 Seattle Metro Datery. (Stonecipher Decd.8.) Similarly, display
advertising ranges from 15-35% ®fiperMedia’s Seattle area yellow pages directorie
(Gatto Decl. (Dkt. # 16) 1 4.)
[ll. ANALYSIS & CONCLUSIONS OF LAW
A. Summary Judgment Standard
Summary judgment is appropriate if thedance, when viewed in the light mos

favorable to the non-moving party, demong&sdtthat there is no genuine dispute as t

al

D]

y

1S

—

$S.

[®)

any material fact and the movastentitled to judgment as a matter of law.” Fed. R. (
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P. 56(a)Celotex Corp. v. Catretd77 U.S. 317322 (1986)Galen v. County of Los
Angeles477 F.3d 652658 (9th Cir. 2007). The movirgarty bears the initial burden ¢
showing there is no genuine issafematerial fact and that her she is entitled to prevai
as a matter of lawCelotex 477 U.S. at 323. If theaoving party meets his or her
burden, then the non-moving party “mustk@a showing sufficient to establish a
genuine dispute of material fact regarding éxistence of the essential elements of h
case that he must prove at trial’arder to withstand summary judgme@alen 477
F.3d at 658. In adjudicating cross-noots for summary judgment, the Ninth Circuit
“evaluate[s] each motion separately, givthg nonmoving party in each instance the
benefit of all reasonable inferencesACLU of Nevada v. City of Las Vegd66 F.3d
784, 790-91 (9th Cir. 2006) (citations omittes@e also Friends of Columbia Gorge, If
v. Schafer624 F. Supp. 2d 1253263 (D. Or. 2008).

B. The City’s Ordinance Does NotViolate the First Amendment

1. Yellow Pages Directories Are Commercial Speech

Plaintiffs allege that yellow pageséctories constitute “fully protected,”
noncommercial speech, entitledtb@ highest level of FitAmendment protection, and
that accordingly, the City’s Ordinance which reguldkesdistribution of those
directories violates the First Amendmefi#ot. at 11-15.) The degree of protection
afforded by the First Amendent depends on whether theigty sought to be regulatec
constitutes commercial moncommercial speeciBolger v. Youngs Drug Prods. Coyp

463 U.S. 60, 65 (1983). With respéaztnoncommercial speech, “content-based

S

restrictions [are permittedinly in the most extraongiary of circumstances.id.

ORDER- 6



10

11

12

13

14

15

16

17

18

19

20

21

22

However, “the Constitution accords less pratectto commercial sgeh than to other
constitutionally safeguarded forms of expressioidl.”at 64-65. “[Clontent-based
restrictions on commercial spch may be permissiblelt. at 65. Thus, the court must
first determine the proper classification of ghublications at issue. Are yellow pages
directories commercial aroncommercial speech?

“Although the boundary be®en commercial and noncommercial speech has
to be clearly delineated, theore notion of commercial spel is that it ‘does no more
than propose a comméttransaction.” Mattel, Inc. v. MCA Records, In@296 F.3d
894, 906 (9th Cir. 2002) (quotirplger, 463 U.S. at 66). The Supreme Court has
defined commercial speech as “expression rélatdely to the economic interests of th
speaker and its audienceCentral Hudson Gas & Elec. Corg. Pub. Serv. Comm’n of
N.Y, 447 U.S. 557, 561 (1980). Any coresidtion of whether speech is commercial

1113

should rest on “the commonsense’ distian between speech proposing a commerci
transaction, which occurs an area traditionally subject to government regulation, a
other varieties of speeclBolger, 463 U.S. at 64.

UnderBolger,“[w]here the facts present a clogeestion, ‘strong support’ that th
speech should be claaterized as commercial speechoisnd where thepeech is an
advertisement, the speech refers to a padrquioduct, and the speaker has an econg

motivation” for engagig in the speechHunt v. City of Los Angele638 F.3d 703, 715

(9th Cir. 2011) (citingBolger, 463 U.S. at 66-67). In applyingis test, a finding of just

one of the factors does not make speech commef®&d.Bolger463 U.S. at 67. Rathe

yet

e

al

e

mic

“the combination o&ll of these characteristics . . . provides strong support for the .
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conclusion that the [speeaihquestion can be] properly characterized as commercia
speech.”ld. (italics in original).

In Bolger, the Supreme Court held that condom pamphlets, which were prod
and distributed by a comiteptives manufacturer, and wiicontained advertising as
well as discussions of family planning andefise prevention, were properly regulate
commercial speechd. at 66. Although the Court noted that the pamphlets could nc
characterized merely as proposals to engagemmercial transactions” and containes
discussion of important public informati, they were propericharacterized as
commercial speech because they were adeen@sts, referenced specific products, a
the publisher had an economnotivation for mailing themld. at 66-68.

In the present case, Plaintiffs arguatthellow pages directories should receive
the highest level of First Amendment mation because eachlgication provides a
guide not only to commerdiactivities, but also to somunity, public safety, and
political information. (Mot. at 12.) Tehcourt disagrees. Although yellow pages
directories, like the pamphlets Bolger, “cannot be characterized merely as proposa
engage in commercial transaxcts,” 463 U.S. at 66, a consigtion of the three factors
outlined inBolgerdictates that yellow pages diredges constitute commercial speech.

First, yellow pages directories contain mauyertisements for mg different products.

* (See, e.gDex 2010 Seattle Metro DirectorgdeDkt. # 22) at Business White Pages
1,5, 12, 27, 35, 39, 42; Business Yellow Pages at 6, 30, 31, 38, 39, 44, 45; Government
66 (“You deserve a vacation. Call now...”); Community Pages at 11 (“Call now to learn h¢
donate your car”).)

uced

d as
It “be

)

s to

at
Pages at
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ORDER- 8
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Indeed, as noted above, various formsdveatising comprise approximately 35% of th
Dex 2010 Seattle Metro Directory and appmately 15-35% of SuperMedia’s Seattle
area yellow pages directories. (Stonecipher Og8l.Gatto Decl. {1 4.) Second, yellov
pages directories reference specific produ€isr example, the front cover of the Dex
2010 Seattle Metro Directory contains a spe@tivertisement for Geico Auto Insuran
while the back cover contains an advertisabfor South West Plumbing. (Dex 2010
Seattle Metro DirectoryseeDkt. ## 20, 22).) In fact, &t same directory contains
myriad specific advertisements for Dexeifsand Dex’s advertising servicesSeg, e.g.,
id. at Business Yellow Pages 9 (“Discover datory Advertising Services from Dex”),
10, 11, 17, 18, 29, 38, 41, 43, 51, 52, 53, 54, 57, 58, 68, BRi)d, Plaintiffs have an
economic interest or motive publishing the directoriesnd delivering the yellow page
to residents’ doorstepsSéeNorton Decl. 1 17-2Gsee alsdaldasty Decl. (Dkt. # 15)
7.) Originally, the LECs puished the residential and buess listings contained in the

yellow pages. $eeNorton Decl.  7.) Plaintiffs regnized the “potential profitability o

=

ce,

[72)

Il

—h

display and other advertising” in yellow pagdirectories, however, and have contracted

> During oral argument, Plaiffii$’ counsel asserted that und@ard of Trustees of Stat
University of New York v. Fo#92 U.S. 469 (1989), whether thesager is the advertiser or
seller, or whether the speaker is merely thdighér of advertisements obtained from others
makes a difference with regard to First Amendnagalysis. In other wogj Plaintiffs’ counsel
implies that the publisher of audvertisement may be entitled to greater First Amendment
protection than thedwertiser or seller itself. While treurt can certainly imagine scenarios i

which this might be true, the issue is not one thatcneeds to decide indltontext of this case.

As discussed above, the record before thetammonstrates thatétDex 2010 Seattle Metro
Directory contains numerous advertisementdXex’s own advertising services. Thus, althou
Dex may be a publisher of others’ advertisemamtder the facts presentedthe court, it is a
seller and advertiser of its own services as well.

ORDER-9
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with LECs to publish the redential and business listings as a part of their yellow pages

directories. Id. 11 9, 17see alsdRasmussen Decl. Exs. 5-6.)

Besides thd&olgerfactors, commonsense — the touchstone of the commercia

speech doctrine — dictates that the yelloggsadirectories should not receive the highest

level of protection afforded by the First Amendme8ee, e.g., Central Hudsofd7 U.S

at 562-63. Despite Plaintiffs’ emphasis on the percentage of noncommercial material

contained within the directories, the preseotteoncommercial speech does not alter
commonsense conclusion that yellow madeectories are commercial speeSee
Bolger,463 U.S. at 68 (“We have made clear thavertising whichlinks a product to a

current public debate’ is not thereby enttte the constitutional protection afforded

noncommercial speech.”) (quoti@gentral Hudson447 U.S. at 563 n.5). In fact, one ¢f

the pamphlets considerég the Supreme Court Bolgercontained only one reference
to a product on the bottom of the lastge of an eight-page pamphl&olger, 463 U.S.

at 67 n.13. Nevertheless, the Supreme Court still found the overall character of th
informational pamphlet to be commercial in natuliek.at 67. As the Supreme Court h

stated, “[a] company has a full panoply obfgrctions available to its direct comments

the

D

as

on

public issues, so there is no reason for progigimilar protection where such statements

are made in the context of commercial transactioit.at 68 (footnote omitted). Thus,

the court finds that Plaintiffs’ yellow pagélirectories are properly characterized as

commercial speech undere First Amendment.

ORDER- 10
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2. Commercial and Noncommercial Speech Are Not “Inextricably
Intertwined” in the Yellow Pages

Plaintiffs nevertheless assert that evethé court were to find that yellow pages

directories constitute commercial speeck, directories would still be entitled to the
highest level of First Amendment protien because the commaogal speech in the
directories is “inextricablyntertwined” with fully proected noncommercial speech.
(Mot. at 14.) Commercial speech does ntdireits commercial character “when it is
inextricably intertwind with otherwise fullyprotected speech.Riley v. Nat'l Fed'n of
the Blind of N.C., Inc487 U.S. 781, 796 (1988).

The Supreme Court’s decisionsRileyandBoard of Trustees @tate University
of New York v. Fg»x492 U.S. 469 (1989), provide arimawork for the court’s analysis
here. InRiley, the Supreme Court considered a state-law requirement that professi
fundraisers must include amy appeal for charitable funds information setting forth tf
percentage of charitable contributions colleaadng the previous 12 months that we
actually turned over to chiies (as opposed to retainad commissions). 487 U.&.
786;see also F0x492 U.S. at 474 (describirigjley). The Court has held that charitab
fundraising is fully protected speechd. Assuming without deciding that the stateme
compelled by the regulation was commercial speech, the Court concluded that the
commercial speech was “inextricably interted” with the fullyprotected charitable
fundraising. See id(citing Riley, 487 U.S. at 796.) A professional fundraiser could n
engage in fully protected charitablenfiraising without including the arguably

commercial portions of the speelsbcause a state law required the commercial porti

ot

DNS
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to be included.ld. As a result, the Supreme Court hpg its “test for fully protected
expression” in evaluating the state law etfesugh portions of thepeech may have be
considered commerciald.

Conversely, iFox, the Supreme Court consideredraversity’s refusal to permit
product demonstrations, such as Tupperyarées, in dorm rooms. The Court found
that there was “no doubt” thitte Tupperware parties proposed commercial transact
492 U.S. at 473. The Court also recagiui, however, that other subjects were also
touched upon during the demorditons such as “how to Bmancially responsible and
how to run an efficient home.ld. at 474. Nevertheless, the Court rejected the argui
that the commercial speechs#lling Tupperware and the fulprotected discussions of

financial responsibility were “inextricably intertwinedld. at 474-75. UnlikeRiley,

where the state law at issue made it isgdlole for the noncommercial messages to be

delivered without the comfled commercial speech, Foxthe Court found that “no lav
of man or nature makes it impossibles&l housewares without teaching home
economics, or to teach home econoenwithout selling housewaresld. at 474. The
Fox court elaborated that nothing in the naturéhefuniversity’s restriction “prevents t
speaker from conveying, or the audience flearing, these noncommercial message
and nothing in the nature of things ragsithem to be conned with commercial
messages.’ld. Because the commercialdanoncommercial aspects of the
demonstrations or Tupperware partieseuveot inextricably intertwined, tHéox Court
analyzed the speech as a whahd the university’s regulation of that speech under

standards applicable to commer@ad not fully protected speechd. at 475.

ons.

nent

S,
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The court here finds the City’s Ordinanceb® more like the resttion at issue in
Foxand less like the state lawRiley. Unlike Riley— where the protected charitable
solicitation could not be made without tb@mpelled commercial disclosures — and liK
Fox— where housewares could be soldchaiit teaching economiesnothing in the
City’s Ordinance nor in the thare of these directories requires that their noncommer
aspects, such as maps, listings, and stredegube combined withdvertising. The twa
aspects of these directories — the commekarid the noncommerdia are therefore not
inextricably intertwined.

Plaintiffs advance three reasons whilox@ page advertising is nevertheless
inextricably intertwined with flly protected speech. First,dptiffs assert that the City
could not address its objectives withowjukating the combination of commercial and
noncommercial speech. (Mot. at 14.) Tassertion, however, looks at the question
through the wrong lens. The analysisiiteyandFox indicates that it is the contents g
the speech itself which determimhether the speech is inextricably intertwined, and
therefore entitled to heightened protection or ri&#¢e Riley487 U.S. a?96-97;Fox,
492 U.S. at 473-75. In other words, it iqiRtiffs’ objectives, and not the City’s, which
are determinative of the level of protection@uced to Plaintiffs’ speech under the Firg
Amendment.

Second, Plaintiffs contend that like the regulatioRiley, the WAC 480-120-251
requires the publication of basic businessngs. (Pls. Reply (Dkt. # 37) at 4.)

Plaintiffs’ attempts to drawan analogy between their aimnstances with those of the

e

cial

—

U7
~—

S

plaintiffs in Riley, however, fails. While it is trudat WAC 480-120-251 requires LEQ
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to publish basic business listings, the Rifisare not LECs. Furthermore, unlikley,
where the restriction at issue required comuiad speech to be added to noncommerd
speech, here there is no legal requirement that business and residential listings or
noncommercial material be published imgmction with commercial advertising.
Third, Plaintiffs argue that, like newspapgethe distribution of the noncommerg
content is dependent on the fimgl provided by advertising(Mot. at 14.) As the Court
noted inFox, however, including home economics edets in a Tupperware party wol
no more convert the parties into educati@peech than opening a sales presentation
with a prayer or the Pledge of Allegiangeuld convert it into religious or political
speech.Fox, 492 U.S. at 474-75. While adventigimay be a convenient way to defra
the expense of the state-mandated diredpard while the nomenmercial information
may render receipt of the advertising contdiirethese directories more palatable to
portions of the public, Plairfts point to no legal mandate other circumstance requirif
the combination of the commésitand noncommercial aspects in these directories.
Indeed, Plaintiffs attempt tiken their yellow pages dictories to newspapers is
stretch too far for this court. Both commsense and the Supreme Court’s jurisprudé
tells us that the two cannot be equatedBadfgerandFox, the Supreme Court found th
the speech at issue was nutivated by or intertwinedith the speaker’s political
message. As courts have recognized, “contimgion public issues in the context of &
commercial transaction does not elevateesih from commercial to political rank.”
Hays Cnty. Guardian v. Supp@69 F.2d 111, 120 (5th Cir. 1992). Here too, any

noncommercial aspects of the speeclssie in yellow pages directories are merely

ial

other

ial

d
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tangential to Plaintiffs’ predominantly commercial purpose. While the noncommer
aspects of the directories may render theiripteaore welcome by soe residents, thes
aspects of the directories are not at the core of their purpose.

In contrast, newspapers have playedhastoric role” in our democracy “as
conveyers of individual ideas and opinion®ac. Gas and Elec. Co. v. Pub. Ultils.
Comm’n of Cal.475 U.S. 1, 33 (1986) (Rehnquidt, dissenting). “Newspapers have
traditionally been a major fonu for political speecland are at the heart of historical
justification for freedom of the press, amalids view with skepticism any law that cou
have a significantly damaging pact on the Fourth EstateNat’| Coalition of Payer,
Inc. v. Carter455 F.3d 783, 791 (7th Cir. 2006) (citiMinneapolis Star & Tribune v.
Minn. Comm’r of Revenud60 U.S. 575 (1983) (invalitiag tax on ink that imposed
significant burden on newspapers as violation of the First Amendrfiefitj¢. Supreme
Court has recognized the constitutionallyqua place the press holds within First
Amendment analysis:

Whatever differences may exist calh interpretations of the First

Amendment, there is priacally universal agreement that a major purpose

of that Amendment was to protettie free discussion of governmental

affairs. . . . The Constitution specificalbelected the press . to play an
important role in the discussion of pubdtfairs. . . . [, and it is] one of the

very agencies the Framers of oumGtitution thoughtfullyand deliberately
selected to improve our society and keep it free.

® See also Gasparo v. City of N.¥6,F. Supp. 2d 198, 206 (E.D.N.Y. 1998) (“[T]he
historical purpose of the First Amendment wakange part to protec¢he free circulation of
newspapers and periodicals.Qentury Fed., Inc. v. City of Palo AJt648 F. Supp. 1465, 1472
(N.D. Cal. 1984) (“[N]Jewspapers, the most traafital form of the mediagre historically the
source of most of the debate on politics gndernment at the core of First Amendment

cial

1S

Id

values.”).
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Mills v. Alabamag384 U.S. 214, 218-19 (1966). \Whyellow pages directories may
play a commercially important role in ponti® of our community, they simply are not
analogous to newspapers in the contex&itgt Amendment analysis. The court,
therefore, finds that the various noncommaraspects of the yellow pages directories
are not inextricably intertwinedith the commercial aspects.

C. The Ordinance Satisfies thdntermediate Scrutiny of Central Hudson

Having concluded that Plaintiffs’ flew pages directories are properly
characterized as commerciakggh, the court considers whether the Ordinance viols
the First Amendment under the lesser intermediate level of scrutiny applicable to
commercial speech. A restriction on commerspech must satistiie four-part test
announced ilCentral Hudson(1) the speech concerns lawful activity that is not
misleading; (2) the government interestubstantial; (3) the reguian directly advance
that interest; and (4) the regulation is naire extensive than necessary. 447 U.S. 55
566 (1980). Here, the parties do not contesfitist factor; therefore the court turns to
the remainingCentral Hudsorfactors.

1. The City’s Interests are Substantial

The City expresses three primary intesastenacting the Ordinance, summariz
as (1) waste reduction, (2) residentvacy, and (3) cost recoverySdeResp. (Dkt. # 28
at 8-9; Mullins Decl. Ex. A, Preamble.) Fidtall, an interestin promoting resource
conservation and reducingetburden on . . . brimmingndfills” is substantial.See

Ass’n of Nat'l Advertises, Inc. v. Lungren44 F.3d 726, 735 (9th Cir. 1994). Second,

ites

7,

ed

ORDER- 16



10

11

12

13

14

15

16

17

18

19

20

21

22

governments have a significant interasprotecting residents’ privacySee Watchtower

Bible & Tract Soc'y of New Yorkinc. v. Village of Strattqrb36 U.S. 150, 165 (2002);
Bland v. Fessler88 F.3d 729, 734 (9th Cir. 1996). Tdithe City’s interest in recoupir
the costs expended in thedrance’s enforcement and administration is substar8iet
e.g., Trans. Alts., Inc. v. City of New Y,a2R8 F. Supp. 2d 42339 (S.D.N.Y 2002),
aff'd, 340 F.3d 72 (2d Cir. 2003).

Plaintiffs rely onBolger, 463 U.S. at 72, however, éogue that the City has no
substantial privacy interest enforcing a resident’s deawsi to disinvite the distribution
of yellow pages to their doorstep becartesdents may simply dump unwanted yellov
pages in the trash. (PIs. Reply at 9.)Bbiger, the Court rejected the government’'s
interest in shielding residents from receiving potentially offensive advertisements f
contraceptives in the mail, because the gavemt’s stated interest and the regulation
devised (banning the advertisements unlessleats indicate a desire to receive them
were paternalisticld. at 71-74. Similarly, irsorrell v. IMS Health, In¢the Court
rejected the government’s interest in pating doctors from the harassing sales behg
of pharmaceutical companies tgstricting the sale of phaauy records that reveal an
individual doctor’s prescribing practices usdethe doctor opts-in and permits disclosd
Sorrell v. IMS Health, IngNo. 10-779, 564 U.S. __ , PDWL 2472796 at *14 (U.S.
June 23, 2011). Here, by contrast, the Cityterest in the privacy of its citizens does
not suffer from the type of paternalisnatiihe Supreme Court rejected in bBtiger

andSorrell. Unlike the opt-in regulations BolgerandSorrell, the Ordinance creates «

19

=

t

vior

ire.

opt-out system, where the resident, and n®tGhy, makes the choice not to receive t
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speech or directories at issudnderson v. TreadwelP94 F.3d 453, 46(2d Cir. 2002)
(unlike some commercial restrictions where an intasegtiinerable because of
paternalism, a resident optt ordinance “entirely avoidsuch concerns because it
applies only where homeowners elect to seek its protectise)Rowan v. U.S. Post
Office Dept.397 U.S. 728736-37 (1970) (uphaidiregulation designed to protect
residents’ privacy where “the mailer’s rigist communicate is circumscribed only by 3
affirmative act of the addressee givingioe that he wishes no further mailings.”).

Because the City’s regulation places thezetti rather than itself in the role of

decisionmaker, it avoids the type of govaental paternalism that the Supreme Court

has previously rejected, and thus the @adice survives Plaintiffs’ First Amendment
challenge on that basis.e&Sorrell 2011 WL 2472796, at *14 (“[P]rivate
decisionmaking can avoid govenental partiality and thus insulate privacy measures
from First Amendment challenge.”).

The City needs only to identify orseibstantial interest to meet tGentral
Hudsontest. See Blangd88 F.3d at 734 n.8 (notingahthe government need only
identify one substantial interestiiased on the record befdte court in the context of
this motion for smmary judgment, as wedls the foregoing case authority, it appears
the City has established three. The cdherefore, concludes that the City has a
substantial interest ungenning the Ordinance.

2. The Fit Between the Ends ad the Means is Reasonable

The Supreme Court has effedly collapsed the last tw@entral Hudson

N

that

n

elements into a single inquiry of whethee @ity has shown a “reasonable fit” betwee
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the government’s ends and the meaimssen to accomplish those en&ge City of
Cincinnati v. Discovery Networkic.,507 U.S. 410, 415 (1993). This fit requirement
does not need to be

necessarily perfect, but reasonable; tharesents not necessarily the single

best disposition but one whose scopmiproportion to the interest served,

. . . that employs not necessarily the least restrictive means but, as we hay

put it in the other contexts . . . ,n@ans narrowly tailored to achieve the

desired objective.
Fox,492 U.S. at 480 (internal quotation magksl citations omitted). In other words,
regulation of commercial speech (or the nganust simply “povide more than
ineffective or remote support for ggiemate governmental policy goall’ungren,44
F.3d at 732 (internal quotation marks omitted).

The Ordinance’s opt-out registry, recoyéee, and license requirement all
“provide more than ineffective or remote sugpdor the City’s statednterests. First,
the opt-out registry providesdlCity a means to enforce rdsnts’ choices and is limite
because it only restricts delivery to thosdividuals who do not w&h to receive yellow
pages directoriesSee, e.g., Mainstream Mktg. Serunc. v. Fed. Trade Comn)'858
F.3d 1228 (10th Cir. 2004) (uphahdj “do-not-call” registry).

Second, the “recovery fee is intendeddfiect the costo the City of

administering the Opt-Out Registry” and thsis precise means tecoup the opt-out

registry’s actual costs. SB6.255.100(A). Charges mabg cities to recoup expenses

incurred as a result of regulation have begimeld even in the realm of fully protected

speech.See, e.g., Kaplan v. County of Los Angek®4 F.2d 1076, 108®Bth Cir. 1990)

e
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Finally, the Ordinance’s licensing requment is a narrowly tailored means of
protecting residential privacy amelcovering administrative costsln addition to
providing a means for éhCity to collect distribution dat@nd set proportionate recovel
fees, the licensing requirement is a nmatdbm through which thCity may ensure
compliance with th opt-out list. See S.O.C., Inc. v. County of Clatls2 F.3d 1136,
1147 (9th Cir. 1998) (notintpat an acceptable, less-radtve alternative to banning
handbilling would be to issue canvassing pernaital that a “permit system could help
regulate congestion and build in accountability should problems amseénded on
other grounds160 F.3d 541 (9th Cir. 1998).

Plaintiffs rely primarily orDiscovery Networkn support of their argument that

the City has failed to establish a reasonaiblegtween the Ordinance and its interests

" Citing O’Day v. King County749 P.2d 142, 146-47 (Wash. 1988gintiffs argue that
even if the licensing system could survive urthe federal Constitution, the licensing system
would still violate the Washington Constitution wihitcategorically rules out prior restraints g
constitutionally protected speech under amgwnstances.” (Mot. at 17.) The Washington
Supreme Court has since held, however, Washington’s Constitution affords no greater
protection to commercial speech than does the First Amendimenino, Inc. v. City of
Bellevue 937 P.2d 154, 16&mended in non-relevant pa@43 P.2d 1358 (Wash. 1997).

8 Plaintiffs nevertheless caemd that the Ordinance’s licensing requirement is a prior
restraint on speech. The Ninth Circuit recenthyed, however, that “[i]t is an open question
whether the prior restraint doctrineegvapplies to commercial speechidunt, 638 F.3d at 718
n.7 (citingCentral Hudson447 U.S. at 571 n.13 (*“We have obss that commercial speech
such a sturdy brand of expresstbat traditional priorestraint doctrine may not apply to it.”))
Regardless, “[a] ‘prior restraint’ refers to amlimance that either ‘vestsbridled discretion in
the licensor’ or ‘does not impose adequate time limits on the relevant public officialsat
718 (quotingGet Outdoors Il, LLC v. City of San Diedif)6 F.3d 886, 894 (9th Cir. 2007)).
Neither concern is present here. First, thdil@mce provides specific conditions for obtainin
license and under what conditiaihe license may be denie@eeSMC 6.255.060; SMC
6.255.080; SMC 6.255.120; SMC 6.255.130. Second, the Ordinance imposes adequate
limits because the City is required to rule dicanse request within 20 days. (O’Brien Decl.

y

n

n

S

g a

fime

Ex. 1.)
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waste reduction and resident privacy.Dliscovery Networkthe Court invalidated a city
ordinance that prohibited commercial haiiddrom being displaye in news racks,
while allowing ordinary newspeers. 507 U.S. at 413-14. The Court concluded that
City’s regulation violated the First Amenamt under the “reasonable fit” standatd. at
417. The City of Cincinnati's purportedterest was in limiting sidewalk debris,
although the ban affected org racks, while leaving sonig500-2000 racks unaffecte
Id. at 417-18. Moreover, the City of i@innati’s justification for singling out
commercial papers was premised on naghnhore than a “nadd assertion that
commercial speech has ‘low valueld. at 429. In invalidating the regulation, the Co
stated: “Not only does Cincinnati's categal ban on commercial newsracks place tc
much importance on the distinction betweemmercial and nonocomercial speech, bu
in this case, the distinction bears no relatiopstinatsoever to the gaular interests tha
the city has assertedld. at 424. Accordingly, the Court found that the ban was “an
impermissible means of responding to thig’'s admittedly legiimate interests.”ld.

The Supreme Court’s “narrow” holding iscovery Networkloes not undermin
the City’s Ordinance herdd. at 428. Plaintiffs argue #t just as newspapers in
Cincinnati continued to litter the stre#tie Ordinance here fail®ecause it “imposes no
similar requirements on distribah of any other printed matati” (Mot. at 22.) Thus,
although the City’s interestapply just as strongly to ber materials as they do to
yellow pages,” City residents will continte receive other unwanted printed material

on their doorsteps.ld.) This analogy fails, however, tause the City considered opt-

the

d.

urt
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—
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out legislation specifically in response to concerns raised by Seattle residents rega
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the unwanted delivery of yellopages directories. (Rasmussen Decl. § 4.) Thus, w
the City of Cincinnati singledut commercial handbills basen nothing more than wh
it perceived as the lesser speech valueaofbills as opposdd newspapers, the
decision by the City in thisase to single out yellow pagaisectories bears a direct
relationship to the concerns raised by the Citg&dents and the City’s stated interest
protecting its residents’ priva@nd reducing unwanted waste.

Furthermore, the fact that residents wdhtinue to receive “junk” mail or “other
printed materials” does not mean that the Gay failed to establish a reasonable fit.
See, e.g., World Wide Rush, LLC v. City of Los Angél@s.F.3d 676, 689 (9th Cir.
2010). The government is not required @idkate in a way that wholly eliminates a

particular problem; rather, it may advancegitsals in piecemeal fashion with a gradug

response Metro Lights, L.L.C. v. City of Los Angelé&®s1 F.3d 898, 910 (9th Cir. 2009);

see also Mainstream Mki58 F.3d at 1238-39 (“The underinclusiveness of a
commercial speech regulation is relevant aohiyrenders the regulatory framework so
irrational that it fails materlly to advance the aims thiaitwas purposefully designed tg
further.”). Here, the City was faced wispecific complaints from its residents
concerning the large size of yellow page®diories and resulting waste they engends
the invasion of privacy in having these directories dropped on their doorsteps, as \
the ineffectualness of Plaintiffs’ own opt-aytstems. (RassmussBecl. 1 3-4.) The

Court finds that in light of these specibitizen-generated concerns, the Ordinance is

reasonable fit. “[I]t is precisely co-ext@xe with those who are experiencing the

nile

n

ted
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vell as

particular harm that it is designed to alleviatAfiderson294 F.3d at 462. Thus, the
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court finds that under théentral Hudsortest, the Ordinance is a reasonable fit betwe
the ends and the means.

Finally, this court is mindful that theupreme Court has “categorically reject[ec
the argument that a vendor has a rightanrile Constitution ootherwise to send
unwanted material into the home of anothéRéwan,397 U.S. at 738Rowaninvolved
a statute which provided householders waittnechanism to opt-out of receiving in the
mail from individual senders “pandering adigements” which the householder belie\
to be erotically or sexually provocativéd. at 730. The Supreme Court found that ev
“[i]f this prohibition operates timpede the flow of even valideas, the answer is that
one has a right to pressen ‘good’ ideas on amwilling recipient.” Id. at 738. The
Rowancourt found that the plaintiffs’ assertedht to distribute their materials “stop[e
at the outer boundary of every person’s domald;”see also Hill v. Coloradd30 U.S.
703, 717 (2000) (“The right to avoid unwetoe speech has spediaitce in the privacy
of the home, . . . and its mrediate surroundings . . . .”pimilarly, the City’s Ordinance
provides its residents with a mechanisncéenmunicate their individual wishes not to
receive yellow pages directories on their dooistepd that the court finds that as suc
does not offend the First Amendment.

D. The City’s Required Message Doehlot Violate the First Amendment

The Ordinance requires Plaintiffs tdanm City residents on the cover of
Plaintiffs’ yellow pages directories and treir websites about the City’s opt-out

procedure. SMC 6.255.110. Plaintifissart that the City’s required message is

ren

—_—
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compelled speech in violation of the Filshendment. (Pls. Reply at 11-12.) The
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Supreme Court has upheld compellethatercial speech where the state required

inclusion of “purely factual and uncontragel information” in advertising.Zauderer v
Office of Disciplinary Counset71 U.S. 626, 651 (1985ee also United States v. Scl
379 F.3d 621, 630-31 (9thiICR004) (holding that government could compel website
operator to post factual informan about potential criminal I@lity patrons could face i

they used the website evade taxes)/ideo Software Dealers Ass’'n v. Schwarzenegg

556 F.3d 950, 966 (9th Cir. 2009)ff'd Brown v. Entm’t Merch. Ass’'iNo. 08-1448, |

U.S. __ , 2011 WL 2518809 (June 27, 2010).

The standard set forth faudererapplies in this case. Waudererthe Supreme
Court upheld a regulation that requiratbrneys to provideaformation about
contingency fees in their advertisinigl. at 652. The State’s interest in its regulation
to prevent potential decepn of the public.ld. at 629. The Court found that “[b]ecaug
the extension of First Amendment protectiortdonmercial speech jastified principally
by the value to consumers of the inforroatsuch speech provides, . . . appellant’s
constitutionally protected interestmot providing any particular factual information in
his advertising is minimal.” 471 U.S. 851 (citation omitted; emphasis in original).
Accordingly, the Supreme Court held tiratst Amendment rights were “adequately
protected as long as disclosure requirememtsessonably related to the State’s inters
in preventing deception of consumersd.

Based on the foregoing languadaintiffs maintain thaZauderemequires that

any compelled commercial speech must laswoaably related ontp a government’s

niff

—

jer,

vas

e

pSt

“interest in preventing decepti®f customers.” (Pls. Reply at 11-12.) Consequently
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they assert that becseithe City’s public service meggadoes not prevent deception it
unconstitutionaf. (Id.) While consumer deception was at issuganderer the rule has
not been limited to those facemd Plaintiffs have articulateth sound basis for doing 3
See, e.g., Envil. Def. Ctinc. v. United States E.P.,/844 F.3d 832,40 (9th Cir. 2003)
(finding statute that required certain sewssviders to educate the public about the
hazards of improper waste disposal consthal where the purpos the provision is
legitimate and consistentith the regulatory goalsf the Clean Water Act)\.Y. State
Rest. Ass’n v. N.Y. City Bd. of Heabh6 F.3d 114, 132€ Cir. 2009) (“. . Zauderer’'s
holding was broad enough to encompamssmisleading disclosure requirements.”);
Pharm. Care. Mgmt. Ass’'n v. Row#®9 F.3d 294, 310 n.8 (16ir. 2005) (“[Plaintiff]
states that the holding #audererns limited to potentially deceptive advertising direct

at consumers. . . . [W]e & found no cases limitingaudererin such a way.”) (internal

® The court is not convincetiat consumer deception (whetfintentional or not) and
confusion are not at issue hereertainly the record before thewrt is rife with complaints by
City residents who continue to receive yellpages directories on their doorsteps despite
repeated attempts to opt-out of such deies using Plaintiffs’ opt-out systemSeeRasmussen
Decl. 1 4; O'Brien Decl. Ex. 2; Third Rasmusdeecl. Ex. 1. Based on this evidence, it is
logical to infer that these residemnight indeed feel deceived or confused when they contin
receive deliveries despite their requests omEfts’ opt-out systemso opt-out of such
deliveries, and that providing information abtle City’s opt-out system, which includes
meaningful audit and enforcement tools, anogsrated by an independent, non-profit third-
party GeeTeller Decl. (Dkt. # 53) Ex. 2 at 1, 2-4 § Bpjght serve “to dissipate the possibility
consumer confusion or deceptiorSee, e.g,. Zauderet71 U.S. at 651see also Milavetz,

Gallop & Milavetz, P.A. v. United States, U.S.  , 130 S. Ct. 1324, 1340 (2010) (“Evide
in the . . . record demonstnagl a pattern of advertisementatlimold out the promise of debt
relief without alerting customers to its potentiakts, . . . is adequate establish that the

likelihood of deception in this case is hardlgpeculative one.”) (internal quotations and
citations omitted). Nevertheless, because thel@itynot asserted this interest as a justificat
for its regulation, the aot has not factored ih its analysis.

S
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guotations omitted)Nat'l Elec. Mfrs. Ass’n v. SorrelR72 F.3d 104, 115 (2d Cir. 2001
(finding state labeling law requiring manufa@rs of mercury containing products to
disclose information about product disposak governed by reasonable relationship
of Zaudere}.'® As the Supreme Court has statgd]ecause the extension of First
Amendment protection to commercial speedussified principally by the value to
consumers of the informati@uch speech provides, .[Plaintiffs’] constitutionally
protected interest inot providing any particular factuaiformation . . . is minimal.”
Zauderer471 U.S. at 651 (italics iariginal; citation omittedj’

The City’s required message includes dipyrely factual and uncontroversial
information” because it simply informs resids about the availabijitand process of th
City’s opt-out program. (Second Lilly De¢Dkt. # 55) Ex. 5.) Indeed, the required

message makes no mention of the value @ndtessity of recycling yellow pages$d.)

1% The Ninth Circuit has citeMat'| Elec. Mfrs. Ass’rwith approval. See Video Software
Dealers Ass’n556 F.3d at 966 (9th Cir. 2008nvtl. Def. Ctr. 344 F.3d at 851 n.27.

1 Some courts have suggestkdt the appropriate level s€rutiny is the intermediate
test found inCentral Hudson See, e.g., Borgner v. BrookR84 F.3d 1204, 1210-13 (11th Cir.
2002);Mason v. Florida Bar208 F.3d 952, 954-55 (11th Cir. 200Byt see Int’l Dairy Foods
Assoc. v. Bogg$22 F.3d 628, 641-42 (6th Cir. 2010) (“[IJn neither case did the Eleventh C
explain its decision to employ tl@entral Hudsortest instead afauderer”). While this court

rule

D

A)%4

bircuit

believes thaZaudererprovides the correct standard, the Gityequired message would pass the

Central Hudsortest as well. The required messageasely advances the City’s substantial
interests in citizen privacgnd waste reduction by dissenting information concerning the
City’s opt-out program in anffiective manner. In addition, thers a “reasonable fit” between
the City’s ends and its means with regard ®réquired message. Publicizing information al
the opt-out registry only on the City’s websitaromailings would not be as effective as also
supplying the information to residents on theywsellow pages direories at issue. SeeFirst
Lilly Decl. (Dkt. # 31) 1 13 (“. . . [P]rovid[ingpublic service information to Seattle residents
the covers of yellow pages and on the publishergsites . . . is the single, most effective wa|
for Seattle residents to be advised of the mechatosuse if they wish to stop the delivery of

bout

on
y

yellow pages to their homes or businesses.”).)
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The message furthers the City’s intereshbotreducing waste and maintaining residg
privacy because it notifies residents aboutaailability of the opteut program. Thus,
because the required message abwaiCity's opt-out registry is factual in nature and
because it is consistent with the City’'guéatory goals and the overall scheme of the
Ordinance, the required message does riendfthe First Amendment. Having now
concluded all of the various elemts of its analysis of Plaiffs’ First Amendment claim
the court finds that there is no genuine issumaltierial fact with regard to the parties’
cross-motions for summary judgment on thaml, and that the Ordinance satisfies th
First Amendment.

E. The Ordinance Does Not Violate the Dormant Commerce Clause

The Commerce Clause provides that “[tjhe Congress shall have Power . . . |
regulate Commerce ... among the several Stat¢<S” Const. Art. |, 8 8, cl. 3. The
Commerce Clause as written is an affirmatyrant of power to Congress to regulate
interstate commerce, but from it courts h&wgy inferred a prohibition on state action
limiting interstate commerceOr. Waste Sys., Inc. v. Dep't of Envtl. Qualigl U.S.
93, 98 (1994). The “central rationale” to timéerence, commonly referred to as the
dormant Commerce Clause, is to prohikatetor local laws whose object is local
economic protectionismiNat’l Ass’n of Optomertrists & Qjeians LensCrafters, Inc. v,
Brown, 567 F.3d 521, 523 (9th Cir. 2009,D. Myers, Inc. v. City & Cnty. of S,R53
F.3d 461, 466 (9tiCir. 2001).

Plaintiffs assert that the City desighthe Ordinance to avoid regulating local

nt

e

tlo

directory publishing organizaing by adding a definition of fsitribution” which includec
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only “the unsolicited delivery of more th&our tons annually ofellow pages phone
books” within the City, anevhich exempted “the deliveyf yellow pages phone books
by membership organizations to their mensber others “requ&ting or expressly

accepting delivery.” SMC 6.2585(B). Plaintiffs assert that this exception is

112

discriminatory and that the City designetbiensure that local Chamber of Commerc
business directories would not be subjedhe Ordinance. (Mot. at 5, 24-29.)

To determine whether the doant Commerce Clause ig@icable, the court must
first determine if the Ordinance “regulate[s] an activity thas a substantial effect of
interstate commerce such that Casg could regulate the activity.ensCratfters, Inc.
v. Brown,567 F.3d at 524 (quotingonservation Force, Inc. v. Manning)l F.3d 985,
993 (9th Cir. 2002)). Here, bothattiffs and the City apped&n have assumed this to be

so, and the court also concludes thatdimnit Commerce Clause applies because the

publication and delivery of ylew pages phone directories involves and affects interstate

commerce such th&ongress could regulate in the area.

Once the court determines that the dartm@ommerce Clause applies, the next
step is to determine whether the challengetinance discriminates against out-of-state
entities. LensCrafters567 F.3d at 524. “Laws that discriminate against out-of-state
entities are subject to strict scrutiny, whilenrgiscriminatory laws only need to satisfy| a

less rigorous balancing test to survive constitutional scrutifdz.at 524-25.The Ninth

L4

Circuit has also described its two-tier@gabroach when reviewing dormant Commerce

Clause challenges as follows:
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[1] When a state statute directly regulates or discriminates against interstate

commerce, or when its effeis to favor in-state economic interests over

out-of-state interests, we have gefigratruck down tle statute without

further inquiry. [2] Wken, however, a statute has only indirect effects on
interstate commerce and regulategenhandedly, we have examined
whether the State’s interest is legitimate and whether the burden on
interstate commerce clearly exceeds the local benefits.

S.D. Myers253 F.3d at 466.

The party challenging the statute bearslibirden of showing discrimination,
Hughes v. Oklahoma41 U.S. 322, 336 (¥9), and to take advantage of the heighte|
scrutiny offered under the first approach, I§tiffs must offer sbstantial evidence of
an actual discriminatory effectBlack Star Farms LLC v. Olive600 F.3d 1225, 1233
(9th Cir. 2010) (quotation mies and citation omitted).

1. The Ordinance Does Not Discriminate Against Interstate
Commerce

A statute or regulation, such as thall@ance at issue here, can discriminate
against out-of-state interestg acially, (2) in practical effect, or (3) purposefully.
LensCrafter567 F.3d at 525. First, Pdiffs do not assert théte Ordinance is facially
discriminatory, and the court finds that itnist. The explicit terms of the Ordinance dg
not distinguish between didbators located in Seattle atitbse located elsewhere.
Indeed, the Ordinance requiras annual license “regardke of where publication takes
place or the location of the business’s officgerage or transshipent facilities.” SMC
6.255.030. It applies to afgerson or organization engagedhe business of arrangir
for the distribution of yellowpages phone books in the City.” SMC 6.255.025. Furth

the specific exemptions about which Pldistcomplain (for companies that distribute

L4

ned

g

er,
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less than four tons of directories annualhd for membership organizations) do not
facially discriminate between local and mitstate entities. Tdnexemptions, on their
face, apply equally to organizans irrespective of locale.

Second, the Ordinance does not disanee against interstate commerce in
practical effect. The “critical inquiry” idetermining whether a regulation directly
regulates or discriminates against interstat@merce, is to look at the regulation’s
practical effect.S.D. Myers253 F.3d at 467. To determine whether a regulation ha

practical discriminatory effect, the counust compare the aiedly burdened out-of-

state entities with similarlgituated in-state entitieBlack Star Farms600 F.3d at 1230;

LensCrafters567 F.3d at 525.

Plaintiffs contend that they are siarly situated teexempt membership
organizations, such as the Greater SeBtikness Association (“GSBA”), and conten(
that this exemption effectively favors locallghshers over out-of-state publishers. (M
at 25.) Despite the fact that Plaffgsimust supply “substantial evidence of
discriminatory effect,'Black Star Farms600 F.3d at 1231, thenly evidence Plaintiffs
offer to support their contention that thase similarly situated to the exempt
membership organizations is testimony by Bresident of YPA that “[y]ellow pages
publishers compete for advertisers withetmedia, including . . . the local exempt
directories.” (Norton Decl. § 18eeMot. at 25.) Ad_ensCrafteranakes clear, howeve
“competing in the same markistnot sufficient to conclile that entities are similarly

situated.” 567 F.3d at 527.

|
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In LensCraftersopticians challenged a Califorrawv which prevented them fror
offering services in the same locationsieasnsed optometrists and ophthalmologists.
567 F.3d at 522. Plaintiffs argued tkta¢ law violated the dormant Commerce Claus
and impermissibly burdened interstatanmerce because optometrists and
ophthalmologists, who were largely locatlividuals and entities, could set up a pract
offering one-stop shopping where patients daydt an eye examination and also buy
prescription eyewear, but opans, who were largely owfstate practitioners, were
prohibited from offering this convenienctl. Like Plaintiffs here, théensCrafters
plaintiffs argued that the law constitutedonomic protectionisrbecause opticians
compete with optometrists and opHthalogists in the eyewear markdd. at 527. The
court rejected this argument, however. Relyinggron Corp. v. Governor of
Maryland,437 U.S. 117, 125-27 (1978), thensCraftersourt noted that a state may
legitimately distinguish betwaeentities based on their busisestructures, and that an
“entity’s structure is a matel characteristic for detetimng if entities are similarly
situated.” LensCrafters567 F.3d at 527. Ultimately, the court held:

Because they have different pessibilities, different purposes, and
different business structures, opticians are not the same as optometrists @

ophthalmologists. Although LensCrafters competes in the same market as

in-state optometrists and lajhalmologists, LensCrafters is an optician. As
such, it is similarly situated to in-stadpticians, not in-state optometrists or
ophthalmologists. Because the li@ania laws make no geographical
distinction between similarly situateghtities, they ar@ot invalidated by
the dormant Commerce Clause.

Id. at 527-28.

D
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Just as opticians were not similagituated with ophthalmologists and
optometrists irLensCraftersPlaintiffs are not similayl situated with membership
organizations. Membershipganizations serve differenbustituencies than yellow pag
distributors. Membership organizations\&ea self-selected interested group of
members, while Plaintiffs distribute to a mumtoader group of residents, none of whg
have expressly chosen to receive yellow gatjeectories. The Ordinance treats all
distributors of yellow pages directories thenga(regardless of whether they are locats
within Washington or not), ahit treats all membershipganizations the same (also
regardless of whether they doeated within Wasimgton or not). The City, therefore,
had the right to distinguish between thessugs based on their different purposes an
structures.ld. at 527. Because the ordinanceakr[s] no geographical distinction
between similarly situateentities, [it is] not invalidad by the dormant Commerce
Clause.” Id. at 527-28.

Plaintiffs also contend #t the Ordinance’s exemptidor any entity distributing
less “than four tons annualdf yellow pages,” SMC 6.255.025(B), also discriminates
practical effect against interstate commer(fls. Reply at 14.) The only evidence
Plaintiffs’ cite in this regard is an emh&rom a City administreor who appears to be
suggesting an exemption to the Ordinaneegftlishers of yellow pages directories
which distribute less than foor five tons annually. (Mtns Decl. (Dkt. # 17) Ex. H;
seePls. Reply at 14.) The administrator sag that such an exemption would cover

nine local community Chambef Commerce business directories, all of which are

D
o

n

ORDER- 32



10

11

12

13

14

15

16

17

18

19

20

21

22

apparently published by one entify(Mullins Decl. Ex. H) This evidence is
insufficient to meet the heawurden placed on Plaintifte “offer substantial evidence
of an actual discriminatory effectBlack Star Farms600 F.3d at 1233.

In Black Star Farmsthe Ninth Circuit was considering a dormant Commerce
Clause challenge to a small winery exceptio Arizona’s three-tiered alcohol beverag
distribution system. The district court conceded that “more out-of-state wineries th
state wineries are requireddadhere to Arizona’s threigered distribution system.1d. at
1233. Nevertheless, this fact alone wasifficient to establish that Arizona’s small
winery exception was discriminatory @ffect against interstate commerdd. The
Ninth Circuit cited with approval the districourt’s rationale thaguch evidence did not
support the conclusion thatetlsmall winery exception created a market under which
local goods constituted a larger share, and goods with an out-of-state source cons
smaller share, of the tdtsales in the marketd. The district court concluded that, at
best, such evidence supports ttontention that the statut@sgheme places an incident
burden on interstate commerde. If the court had found otherse, “then no distinctio
would exist between statutes that are patafifigriminatory in effect and those that ar
subject to the incidental burden test unjdlee second tier of the dormant Commerce
Clause] analysis.d. (quoting with approvaBlack Star Farms, LLC v. Oliveb44 F.

Supp. 2d 913, 928 (D. Ariz. 2008)). Accordingihe Ninth Circuit affirmed the district

12 plaintiffs’ briefing implies that all locadrganizations or publishers fall within the
confines of the Ordinance’s exemptiossd€Mot. at 26; Pls. Reply dt4), but the court could
find no support for this conclusion the record. Likewise, theourt found no evidence in the

e

an in-

tituted a

al

1%

record that the exemptions did raqtply to any out-of-state publishers.
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court’s order denying summary judgment te flaintiffs and granting the state’s cross

motion. Id. at 1233, 1235.

Here too, construing the evidence mfastorably to Plaintiffs, Plaintiffs have
merely demonstrated that the small taggmaxemption applies to several local
organizations. Indeed, the email Plaintiffs/ngpon cites nine. (Mullins Decl. Ex. H.)
However, the fact that the small tonnage epgom may apply to more local than out-g
state entities does not establisht the exemption is disaninatory in effect against
interstate commercdd. at 1233. Plaintiffs have offed no evidence that that the
exemption creates a market under which lochliphers are able to obtain a greater s
of the advertising market and outsiate publishers a smaller shatd.

Finally, Plaintiffs contend that the @inance has a discriminatory purpose
because the exemptioftg membership organizations and small tonnage were in reg
adopted to intentionally elude local business directes in King and Snohomish
counties. (Mot. at 25; Pls. Reply at 14he words of the legislative body itself, writte
contemporaneously with the passage efl#w in question, are usually the most
authoritative guide to legislative purposgee, e.g., Minnesota v. Clover Leaf Creame
Co0.,449 U.S. 463 n.7, 471.15 (1981) (“. . . [T]his Coumill assume that the objective
articulated by the legislature are actual purpaddhe statute, urde examination of the
circumstances forces us to conclude thay “could not have been a goal of the
legislation.”). Here, the Ordinance itself idiéies three purposes thatotivated the City

Council: waste reduction, peattion of residents’ privadyom unwanted intrusions, an

nare

ality

n

ry
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the recovery of costs incudé¢o maintain and enforcedlopt-out registry. (Mullins
Decl. Ex. A, Preamble.)

The evidence Plaintiffs present to trentrary, even construed in a light most
favorable to them, is scantlast. For example, Plaintiffave submitted an email stri
consisting of three messageattbccurred prior to the paggaof the Ordinance. The
email string involves various City Counaillembers and a local lobbying interest and
discusses proposed amendments to the OrdinalttEx( G.) While the emails indica
an interest in exemptingmembership and non-profitganizations, and “in crafting
language that will effectively meet th@ent of the ordiance and withstand
constitutional scrutiny,” nothing in these dteaxpressly indicates an interest in
impermissibly discriminating in feor of local interests or againsut-of-state interests.
(1d.)

In addition, as already noted above, Ri#fis also point to email correspondenc
from a City administrator whitsuggests an exemptionttee Ordinance for publishers
who distribute less than four or fivens of directories per yearld(Ex. H.) While it is
apparent from the administra®email that the proposed@&xption would apply to ning
local Chamber of Commerce business directories, nothing in the email expresses
purpose to discriminate against out-of-state interesds &nd in fact the exemption
applies to all small tonnage ditutors irrespective of locale.

Plaintiffs also assert that the facatithe Ordinance was amended to exempt

[e

D

\V

membership organizations and small tonnag#itutors, after local organizations sought

these or similar revisions, demonstrates gp@se to impermissibly discriminate agains
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out-of-state economic interests. (Mot. at RE. Reply at 14.) The court, however, ca
find no such evidence the record cited by Plaintiffdn fact, one of the emails from a
lobbyist expressly references the potdmtegative impact on nonprofit organizations

“throughout the City andegion” (Mullins Decl. Ex. G (emphasis added).)

Even if comments by the lobbyists and @igy administrator could be construec
to indicate some impermissible motivation¢lsusolated and stragtatements would be
insufficient to override the Cit€ouncil’s formal statements purpose in the Ordinanc
itself. The court’s review of the recordlinates that the City Council heard extensive
testimony during at least shearings occurring over foanonths in which residents
provided detailed testimony regarding th@ncerns about the waste generated by yg
pages directories, the invasion of their pay, and their frustration at receiving yellow
pages directories on their doorsteps despite étempts to opt-out on Plaintiffs’ opt-o
systems. (Rasmussen Decl. $de alsd'Brien Decl. §4.) This substantial evidence
consistent with the City Council’s formsiatements of purposeéthin the Ordinance
itself. In this context, stray and isolatesimments by lobbyists and City administratof
even if they articulate an impermissibléarest in discriminating against interstate
commerce, will not serve iavalidate a law under trdormant Commerce Claus&ee
Maine v. Taylor477 U.S. 131, 150-51 986) (plaintiff's evidere, including statement
by state administrator indicating protectiomistivation for challenged law, would not
establish violation of dormant Commercea@e where evidence did not demonstrate

that the state had no legitimate ma&t in enacting the challenged lawAlIstate Ins. Co.

N

—

D

llow

S

S,

v. Abbott495 F.3d 151, 161 (5th €i2007) (stray protectionist remarks of certain
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legislators were insufficient to conderstatute under the dormant Commerce Clause
where overall legislative record revealeditenate, nondiscriminaty purposes). Thug

the court finds that because the Ordinang®idacially discriminatory, and because it

does not directly regulate or discriminate againterstate commerce in practical effe¢

or purpose, the Ordinance is not subjedttat scrutiny under the Commerce Clause

2. The Local Benefits Outweigh anyBurden Imposed on Interstate
Commerce

When a regulation is non-discriminatory and has only incidental or indirect e
on interstate commerce, the regulation isyaed under the second tier of the dormar
Commerce ClauseS.D. Myers253 F.3d at 466. These regulations are valid unless
burden imposed on interstatemmerce is clearly excessiwverelation to the local
benefits. Id.; see also Alaska Airlinesc. v. City of Long Beac¢l®51 F.2d 977, 983 (9t
Cir. 1991)(“For a facially neutral statute to violate the Commerce Clause, the burdg
the statute must so outweiglethutative benefits as to malkee statute unreasonable g
irrational.”). The party challenging the regulation betdues burden of proabn this issue
LensCrafters567 F.3d at 528. Under this ratiohalsis test, the City is not required “t
convince the courts of the correctnessheir legislative judgments.Spoklie v.
Montang 411 F.3d 1051, 105®@th Cir. 2005) (quotin@lover Leaf Creamery C0449
U.S. at 464. Instead, Plaintiffs “must camse the court that the legislative facts on
which the classification is appently based could not reasonabk conceived to be trug

by the governmental decisionmaketd.

ffects
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Here, the court finds that the Ordinam@esses the rational basis test. The cou
first notes that the interests theddrance advancesalegitimate. $ee suprat 14-15.)
Plaintiffs advance several reasons, beer, for why the burdens imposed by the
Ordinance are clearly excessiverelation to the local benefits. First, Plaintiffs argue
that any benefit obtained by the Ordinaceinimal because llew pages publishers
already have an opt-out systéinat many Seattle residentsm@ntly use. (Mot. at 27.)
Under the rational basis test, howevenits do not “second guess the empirical
judgments of lawmakers concerning the utility of legislatioBTS Corp. v. Dynamics
Corp. of Am.481 U.S. 69, 92 (19873ge also Valley Bank of Nev. v. Plus Sys., 8ic}
F.2d 1186, 1197 (9th Cit.990) (“Unwise legislation does not constitute a commercs
clause violation.”)Spoklie 411 F.3d at 1059. Althoudhaintiffs believe their opt-out
system is sufficient, this does notkeahe City’s judgment irrational and

unconstitutionat?

It

Second, Plaintiffs claim thélhese meager benefits are outweighed by the financial

burdens Plaintiffs will suffer ithe Ordinance remains iffect. (Mot. at 27-28.) The
Commerce Clause protects the interstate gtaHowever, not individual companies frq

prohibitive or burdesome regulationsExxon Corp. v. Governor of Md37 U.S. 117,

131n any event, the City’s ofiut system appears to be wildly more popular among ¢

residents than Plaintiffs’ opt-osystems. According to Ptdiffs, as of November 29, 2010,
approximately 17,000 people had opted out ofveeji of Dex’s Seattle yellow pages using
Dex’s opt-out system. (Stonecipher Decl. I 101 the other hand, between May 5 and May
2011, Seattle residents had utilized the City'sag system to opt-out of the delivery of
136,651 yellow pages directories, averaging d#e000 new opt-outs per day. (Second Tellg

1”4

Decl. 7 2.)

ORDER- 38

ty

13,



10

11

12

13

14

15

16

17

18

19

20

21

22

126-128 (1978) (“The fact théte burden of a state regtiten falls on some interstate
companies does not, by itself, establish a claim of discrimination against interstate
commerce.”). Thus, the fact that Pk#iis may be financially burdened does not
demonstrate that there is a té@n on interstate commerce.

Finally, Plaintiffs claimthat there will be a signgant burden on interstate
commerce if other cities enactrslar legislation. (Mot. a8-29.) It is insufficient for
Plaintiffs to speculatabout the possibility of conflicting legislatiors.D. Myers253
F.3d at 470. Plaintiffs’ reliance on statements made by the Ordinance’s sponsor
encouraging other jurisdictions to adopt simi&gislation falls short of the requiremen
that Plaintiffs must produce ielence that conflicting legislation is already in place or
the threat of legislatiors actual and pendindd. at 470-71. Regardless of the fact thd
might increase Plaintiffs’ financial costswbuld be constitutional for other cities to
enact similar legislationSee Exxon Corp437 U.S. at 127-28. Despite the concerns

raised by Plaintiffs, any burden impos&dinterstate commerce does not clearly

outweigh its legitimate benefitsThus, the court finds that the Ordinance satisfies the

dormant Commerce Clause.
. CONCLUSION
For the reasons stated above, the tD&NIES Plaintiffs’ motion for partial

summary judgment (Dkt. # 14) and GRANTIi& City’s crosgnotion for partial

~—~
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summary judgment (Dkt. # 28vith regard to Plaintis’ claims under the First
Amendment and the Commerce Clause

Dated this 28th day of June, 2011.

W\ 2,905

JAMES L. ROBART
United States District Judge
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