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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SHARON CROOK
Plaintiff,
V.
CITY OF SHORELINE, KING COUNTY
SHERFF'S OFFICE, SUSAN RAHR,
DANIEL PINGREY, KATHLEEN
LARSON, ROBERT OLANDER

Defendans.

CASE NO.10<v-01977RSM

ORDERON DEFENDANTS’
MOTION FOR SUMMARY
JUDGMENT

Doc. 67

This mattercomes before the Court on Defendant City of Shoreline’s amended motjon

for summary judgment. Dkt. # 45The Court has reviewed the motion, Plaintiff's response,
Defendant’s reply, and all documents submitted in support thereof. Having carefwigiyed

the foregoing, together with the balance of the record, the GRANT S the motionand

DISMISSES this matteWITH PREJUDICE.

! As per stipulation of the partieBefendantSusan Rahr, Daniel Pingrey, Kathleen Larson, and

Robert Olander, and King CounBheriff's Departmenhave been voluntarily dismissed from
this action. As such, the instant motion is filed on behalf of the City of Shoreline, the only]

remaining Defendant.
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|. BACKGROUND

This dispute arises out of an employment relationship between Plaintiff Shan Cr

and Defendant City of Shoreline. Between April 1998 and February 2004, Plaintiff was ar

employee of the City and servetthe role ofadministrative assistant for the Shoreline Police

Department. Although Plaintiff was employed by the City, the remainingre&fibers at the
Pdice Department were employees of King County, which provided police setaicke City
pursuant to a contract.

At certain times duringhe course of Plaintiff@mployment with the CityKing County
did not staff the position of county clerk. Durisgch timegsPlaintiff's supervisorasked heto
assume the responsibilities of that position in addition to her existing worfiiotige City®
Although Plaintiff complainedhat the resultingvorkload was excessiveheclaims that
Defendant nevertheless requitegtto continue covering the county clerk positidalaintiff
claimsthat she fell behind on her work as a result of this dual assignment.

During the course of discovery, Plaintiff has admitted to a nuofieficiencies in her
job performance, ostensibly on account of her heavy workloaldiding her failure to timely
process checks, pay bills, or process government applications and violationsff &lsant
admits to misplacing checks entrusted todretto not properly filing certain documents and

records.

In November 2008, Plaintiff's supervisors at the County conducted an “investigation”

into reports that she was not completing work assigned todmedanuary 20, 2009, the City
sent a memoranuain to Plaintiff(1) informing her thathe investigation turned up various

deficiencies in her job performanagrgstly related to her failure to complete assigned w@pk,

2Even though Plaintiff was an employee of the City, Plaintiff claims that Kimgnty billed the

174

City for the work she provided when filling in as county clerk.
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scheduling a pre-disciplinary hearing regarding those findings, (3) advigiog her right to
present evidence and argument at the hearing, in addition to her right to bring entepixes
and (4) advising her that termination was a potential consequetieecoinduct in question.
Dkt. # 35, Ex. 18.The Citysubsequently conducted such a heamvigch Plaintiff attended.

Following the hearing, the City elected to terminate Plaintiff's employment. ithe C
afforded Plaintiff the right to appeal its decision to the City Manager, whaiht® did with the
assistance of couriseThat appeal was unsuccessful.

Plaintiff responded by initiating this action in the King County Superior Court, whic
Defendants removed to this Court pursuant to 28 U.S.C. § 1441. In her confjéamiiff
claims thatDefendant violated her rights by assigning her an excessive workload. Pddsatif
claims thatshe engaged in a number of protected activities that upset her supervisors, ant
she was fired in retaliation foinatconduct In particular, Plaintiff claims that in 2002 she
expressed concern over the County’s practice of billing the City for work that she had prov
on behalf of the County. Plaintiff also asserts that in 280én anofficer in the Shoreline
Police Department filed a complaint against the sergeant, she mrekelefficer in question
with a copy of documents supporting his claim.

Plaintiff also claims to have informed her supervisors that she intended to tales twg
weeks of medical leave in order to have surgery omitiag hips and knees a conditionshe
characterizes as a “chronic disability?laintiff asserts that she was fired on the basis of her
disability andon account of her age.

Although the complaint does not contain a succinct statement of Plaingiffous cause
of action,and makes almost no effort to delineate the factual predicates fearimss claims,

Plaintiff appears to assert the followioguses of action(1) hostile work environment and

1 that

ided

S
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retaliation under 42 U.S.C. 88 1983 and 192%wrongful terminatiorunde state law (3)
disability discrimination under the American With Disabilities A2,U.S.C. § 12101 et seq.

(“ADA”) and RCW 49.60.180; (4) age discrimination under RCW 49.44.090n{&ntional

infliction of emotional distress; an@) breach of contract. Defendant has moved for summary

judgment as to all claims. Dkt. # 45.

[11. DISCUSSION

A. Legal Standard

Summary judgment is proper if the pleadings, discovery, affidavits and disclosure

materials on file show that “there is no genuirgpdie as to any material fact and the movant is

entitled to a judgment as a matter of laWED. R. Civ. P.56(a) & (c) (as amended December
2010). Anissue is “genuine” if “a reasonable jury could return a verdict for the nonmovin
party” and a facis material if it “might affect the outcome of the suit under the governing Ig
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

The moving party is entitled to judgment as a matter of law when the nonmoving p
fails to make a sufficierghowing on an essential element of a claim in the case on which t}
nonmoving party has the burden of proGfelotex Corp. v. Cartetd77 U.S. 317, 323 (1986).
The Court resolves any factual disputes in favor of the nonmoving party only wheaotthe fa
specifically attested by each party are in contradictibhV. Elec. Serv., Inc. v. Pd€lec.
Contractors Ass’n809 F.2d 626, 63@®©th Cir. 1987).

B. Discrimination Unded2 U.S.C. §8 1983 and 1985

Plaintiff argues thatthe excessive work load assigned to her by the City and County

together withtheinvestigation into her work performance, violated her rights to due proces

1,

W.

arty

5 and
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equal protection under the Fourteenth Amendment, in additibretdreedom of speech under
the First AmendmentCompl. 9 2-5.

Defendant argues thahy alleged due process violations cannot form the basis for
liability because there is no dispute thatrovided Plaintiff with a pre-disciplinary hearing an
an appeal prior to terminating her employmenhe Court agrees. As the Supreme Court ha
explained:

The essential requirements of due processare notice and an opportunity to

respond. The opportunity to present reasons, either in person or in writing, why

proposed action should not be taken is a fundamental due process requirement.

The tenured public employee is entitled to oral or written notice of the charges

against himan explanatiomf the employes evidence, and an opportunity to

present his side of the story.
Cleveland Bd. of Educ. v. Loudermdl70 U.S. 532, 546 (1985) (citation omitted).

As set forth above, Defendant provided Plaintiih suchnotice andbpportunity.
Accordingly, Plaintiff's due process claims must be dismissed as a matter ofdgwalton v.
Wash. State Dep’t of Carr344 Fed. Appx. 300, 304 (9th Cir. 2009) (dismissing due proces
claims where plaintiffreceived written notice, was afforded batlpretermination hearing and
a follow-up meeting (in which he was represented by the Union), was confromiteithevi
evidence against him, and was allowed to tell his sjory”

Plaintiff's equal protection claim fares no bettd@ihe Equal ProtectioClause of the
Fourteenth Amendmei the United States Constitution prohibits states from denying “any
person within in its jurisdiction thequal protectiomf the laws.” U.S. Const. amend. X1V, § 1.
Where, as here, “a@qual protectiorlaim is prenised on unique treatment rather than on a

classification, the Supreme Court has described it as a class of one d\irth”’Pacifica LLC

v. City of Pacifica526 F.3d 478 (9th Cir. 2008). In order to prevail on such a ctherplaintiff

ORDER-5
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must establis that the defendant “intentionally, and without rational basis, treated the plair
differently from others similarly situated.rd.

Not only does Plaintiff fail to establish that Defendant treated her differieatty
similarly situated employees, she has failed to identify any similarly situatedysragdt all
Indeed, the only argumeRtaintiff advances on this issue is that she \w@ated differently
than similarly situated [Caouy] employees” because, unlik®munty employeeshe was
employed by the City an@vasthereforenot covered by the King County collective bargaining
agreementSetting aside the fact that Plaintiff offers no explanation as to why such atabsti
makes any difference to the outcome of this déwgedifferences she points out between hers
andKing County employees only serve to demonsttlaéttheywerenot similarly situated.
Because Plaintiff has failed to identify any similarly situated employ&esDefendant treated
differently than herselfPlaintiff's equal protection claim cannot form the basis for liability.

Plaintiff is also unable to establistvimlation of her First Amendment right§Vhile
there is no question that Plaintiff had a First Amendment right to exprespihemregarding
the Countis alleged practice dbilling the City for her work, Plaintiff has presented no direct
evidence that the City retaliated against her on that basis, and the circiahetégtnce she hs
presentean this point does not creaegenuine issue of material fadhdeed, while a
defendant’s motivation is typically considered a question of fact to be resolibd juyy, the
Ninth Circuit hasconsistentlyheld “that circumstantial evidence [createsjjenuine issue of
material fict on the question of retaliatory motive’ where the plaintiff produces evidence b
that (1) his employer knew of his speech and (2) there is a ‘proximity in timedetive

protected action and the allegedly retaliatory employment decisidalton, 344 Fed. Appx. a

302 (iting Keyser v. Sacramento City Unified School D365 F.3d 741, 751 (9th Cir. 2001)).

ntiff

elf
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Here there is no dispute thBtaintiff was firedapproximately ningrears aftemaking
the statement in questioGiven the extensiveme lapse between the statement in question
the termination of Plaintiff's employmentpmeasonable finder of fact would conclude thate
was a “proximity in time between the protected action and the allegedly retabatployment
decision.” Id. The same result follows with respect to Plaintifflieged support of her co-
worker in connection with his complaiagainst the police sergeanhdeed, even if the Court
assumes that the First Amendment protects such conduct undectimstancepresented hers
there is no dispute thaeveral years elapsed between the time she prosiggusupport to her
co-worker and the date of her termination. No reasonable finder of fact could deaxsea kink
between those events conclude that Plaintiff was fired for providing such supputt.

Because Plaintiff cannot maintain a claim for violation of her due process$, equa
protection, or First Amendment rights, her claims under 42 U.S.C. 88 1983 and 1985 mus
dismissed.

C. Wrongful Termination

Under Washington law, atll employees may generally quit or be fired for any reas
or no reasonSeeRoberts v. Atlantic Richfield Ca88 Wn.2d 887, 891 (1977). This general
is subject taheexception that employees may not lectarged for reasons that contravene
public policy. Gardner v. Loomis Armored 28 Wn.2d 931, 935 (1996). Where such a
termination occurs, the aggrieved employee may bring an action for wrosgfuhation. Id.
Washington courts have recognized sadtaim withinfour different situations: (1) where theg
employee is fired for refusing to commit an illegal act; (2) where the employieedigdr
performing a public duty or obligation, such as serving jury duty; (3) whermmployee is fireg

for exercising a legal right or privilege, such as filing workers’ compesataim; and (4)

and

5t be

rule
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where the employee is fired in retaliation for reporting employer misconttlct 936.

Here, Plaintiffpredicates her wrongful terminati claim upon two separate grounds,
both of which she claims contravene Washington public polfgythat Defendarftred her for
failing to keep up with an unusually heavy workload, and (b) that Defendant fired her for
supporting conorkerswho hadempbyment disputes with the CourttyThe first of these
grounds cannot form the basis of a wrongful termination claim, as assigningplmyeea
heavy workload, without more, does not violate any public policy.

Although the Court assumes that Plaintiftiealegal right to support the claims of her
co-workersin the manner described in the complaitigintiff has not presented any evidence
suggest that the City or its employdwsl any knowledgef the fact that her eworkers pursuec
claims against # County, or that the City kneRlaintiff hadoffered support to those co-
workers. In the absence of any such evidence, no reasonable jury could conclueéetindam
fired Plaintiff on account of support she claims to have provide@ounty employees

guestion. In any event, as explained above, no reasonable juror could draw a causal deik

the support Plaintif€laims to haverovided to her cavorkers and Plaintiff's termination years

later.

C. Disability Discrimination

Both the ADA and RCW 49.60.18§00hibit employers from discriminating against thei

employees on the basis of disabilifglaintiff alleges thatin 2007,she advisether supervisors
at the County that she intended to hwe knee replacements and a heplacement prior to he

retirement. Although Plaintiff claims that the City terminated her employmeasponse to

% In addition to her support for the Shoreline police officer referenced abowatjfPhais
suggested that Defendant was atsativated by her support for a former worker who had an

to

betw
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employment dispute with the City.
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these disclosurebger disability discrimination claims must fail becaske has provided no
evidence- nor even an allegation thatshe informed anyone at the City of her intention to
undergo the procedures in question. In the absence of such evidence, Plaintiffaasiyahe
statutory requiremenhatthe City (as opposed to other defendants who have now been
dismissedengagedn thediscriminatory conduct at issue “on the basisoof‘because of’ a
disability. 42 U.S.C. § 1211 RCW 49.60.180(2).

D. Age Discrimination

Plaintiff asserts a state law claim of age discrimination pursu&Cw 49.44.090,
which prohibitsemployers from discriminating against their employdescause an individual
forty years of age or oldér In order to establish prima facieclaim of age discrimination undg
RCW 49.44.090the employee must demonstrate that she (1) was withinatiueostly protected

age group; (2) was discharged by the defendant; (3) was doing satisfastkyyamd (4) was

replaced by a younger perso@rimwood v. Univ. of Puget Sountll0 Wn.2d 355, 362 (1988),

Where the plaintiff fails to make outpaima fade case of age discrimination, the employer is
entitled to summary judgmenKastanis v. Educ. Employees Credit Uni@82 Wn.2d 483, 49(
(1993).

Here,the Court need not determine whether Plaintiff has mademuha faciecaseof
age discriminatiomnder RCW 44.49.090 because the record is devoid of evidence sugges
that Defendant or its employees were motivated by Plaintiff's d@e only “evidencePlaintiff
presents in support of this claim is her osati-serving declaration, unsupporteddstailed
facts ordocumentary evidence, that in “early 2007” she informed her supervisors at the C
that she was contemplating hip and knee surgery at some unspecified time in ¢heQuitihe

basis of thaallegedcommuncation, together with the fact that the City fired her approximat

5ting
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two years later, Plaintiff concludes that the City must have been motivatest bge.This
claim cannot withstand summary judgmead“[a] conclusory,self-serving affidavitJacking
detailed facts and any supporting evidence, is insufficient to create agéesaua of material
fact.” Fed. Trade Comm’n v. Publ'g Clearing House,.|ri94 F.3d 1168, 1171 (9th Cir. 199}
Plaintiff's age discrimination claim must be dismissed.

E. Intentional Infliction of Emotional Distress

Plaintiff contends that Defendant’s conduct constitutesntional inflictionof emotional
distress(IIED”). Plaintiff hasnot shown facts supporting the necessary elementsit&ERn
claim.

A party claimingllED must show each of three elemen(4) extreme and outrageous
conduct, (2) intentional or reckless infliction of emotional distress, and (3) aesuéi to
plaintiff of severe emotional distreskloepfel v. Bokar149 Wn.2d 192, 195 (2003Rlaintiff's
evidence fails to establish any of these elements

“The first element [ofIED] requires proof that the conduct was so outrageous in

).

character, and so extreme in degree, as to go beyond all possible bounds of decende and t

regarded as atrocious, and utterly intolerable in a civilized communRgbel v. Roundup
Corp., 148 Wn.2d 35, 51 (2002). The conduct at issue here is neither outrageous nor ext
Assigning an employee a heavy workload, without more, cannot form sieefbaan IIED
claim.

The secondlED element requiresitentional or reckless conduddicomesv. State 112
Wn.2d 612, 631 (1989). Because Plaintdifiers no sgcific facts showing Defendantsental
state shefailsto establish the second elent ofherllED claim.

Finally, although Plaintiff makes the conclusory assertion that she hasdeffgotional

distress as a result of her terminatibkt. # 50-2, Ex. 2 § 22hat claim iswholly unsupported

reme.
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by detailed facts or evidence. Such a-seliving declaration cannot overcome a motion for
summary judgmentSeePubl’g Clearing House, In¢104 F.3cat 1171.

F. Breach of Contract

Plaintiff claims that her termination constitutes a breaatodiact on the part of the
City. This claim must be dismissed because Plaintiff has admitted that she wagilan at
employee Roberts 88 Wn.2dat891. Although Plaintiff makes the conclusory assertion thg
parties were bound to an unwritten employment agreement based upon the job desciigtig
position, she offers no evidence in support of that claksinoted elsewhere, Plaintiff's
conclusory assertion that such a contract exists, without any detailed fagigorting

evidence, does naoteate a genuine issue of material feeeePubl’'g Clearing House, In¢ 104

F.3dat1171.
[11. CONCLUSION
For all of the foregoing reasons, Defendant’'s motion, Dkt. # 45RIANTED and this
action isDISMISSED WITH PREJUDICE.

Dated this 14 day of March 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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