Taylor v. United States Attorney General et al

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ROBERT TAYLOR,
Petitioner,
V.

UNITED STATES ATTORNEY
GENERAL, et al.,

Respondents.

This matter comes before the Court on Resporglamition to dismiss for failure to state
a claim, and in the alternative, summary juégin Having reviewed the motion (Dkt. No. 27),

the response (Dkt. No. 33), theply (Dkt. No. 34) and all tated papers, the Court GRANTS

the motion to dismiss.
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Background

Robert Taylor, a native argitizen of Canada, first éered the United States around

August 23, 1963. (Dkt No. 1 at 2; P1-R212.) deeved active duty in the U.S. Armed Forces

from January 8, 1969, to December 29, 1970. (P3-L30.) On December 29, 1970, he was|

honorably transferred to the s&ve, and received an hondeallischarge on January 1, 1975

(d.)

On August 25, 1989, Taylor pled guiltyfedony child molestation, felony oral

copulation with a minor, and misdemeanor annoyanakstation of a minor, in violation of the

California Penal Code. (Dkt. No. 1 at 2; P37, P1-L258; P1-L83 to P1-L84.) The Municips
Court of the North Judicial District of Catifnia entered judgmenh all three counts and

sentenced Taylor to 180 days inmxation for these crimes, and five years of probation. (P!

|

B-

L51.) Due to these convictions Taylor wasgeld in deportation proceedings starting on January

26, 1990. (P1-R257.) After exhausting his admiatste and judiciateview, Taylor was
repatriated to Canada on June 21, 1994. (Dkt. No. 1 at 2; P3-R150 to R151.)

Shortly after Taylor was repatriated to Cdaahe was arrested for sexual abuse of a
year old boy. (Dkt. No. 1 at 2; P1-R258R@63.) He was indicted upon charges of sexual
abuse of a minor under the age of 14 in violatib@riminal Code of Canada (“C.C.C."”) § 151
and sexual assault of tsame minor, in violation of C.C.@.271. (P3-L42 to L43.) The sexu

abuse of a minor charge under C.C.C. §\W/a% later stayed. (P3-L42 to L43.)

! The Court’s citation is to Petitioner’'s Depment of Homeland Security administratiy
file (“A-file”). “L” and “R” cita tions refer to documents found on the left side or right side (
Petitioner’s A-file. “P1”, “P2” and “P3” citationwill refer to parts one, two or three of the lef
or right side of Petitioner's A-file.
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On July 10, 1995, a British Columbia Provinciaud found Taylor guilty of sexual assault in

violation of § 271 and sentenced him to 90 dayjailnand three years of probation. (Dkt. No|

at 2; P1-R258 to P1-R263.)

In February of 2002, the National Parole Boaf€anada granted Taylor’s request for
pardon for his 1995 conviction. (P3-L78-79.) Bward informed Taylor that the pardon cou
be “revoked or cease to exist” if Taylor was fatenvicted of an offense punishable on sumn
conviction, or if he “is no longer of gooawrduct, knowingly ma[kes] a false or deceptive
statement, or conceal[s] information relatinghte application.” (P3-L78.) The pardon will
automatically cease if he receives a new offemsker the Criminal Code of Canada that is
“punishable either by summargmrviction or by indictment, dior an offence prosecuted by
indictment.” (Id) Moreover, the pardon “does not exdlse fact than an individual was
convicted of an offense and has a criminal record.” afidL79.)

On February 12, 2005, Taylor filed a second @8 Application forNaturalization, on thy
basis of his military service. (Dkt. No.at 2; P3-L90 to P3-L101.) The United States
Citizenship and Immigration 8éces (“USCIS”) denied his application on September 5, 20(
stating that his 1995 convictionas aggravated felony. ()dTaylor filed a notice of appeal
with the Board of Immigration Appeals (“BI), contending that USCIS erred in the
categorization of his Canadian sexual assauiviction as an aggravated felony. The BIA
upheld the ruling that the conviction was ggmavated felony under § 101(a)(43) of the
Immigration and Nationality Act (“INA”), and thuBaylor could not meet his burden to estab
that he was a person of good manadracter. (Dkt. No. 1 at 3.)

On December 15, 2010, Taylor filed a petitiothathe Court, seeking de novo review

his naturalization denial. (Dkt.dN1 at 1.) Taylor’s petition admaes three theories. First, he

nary
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argues that USCIS erred when it required hiraffomatively prove good moral character, an
alleges that applicants who file petitions for malization pursuant to the military service stat
are exempt from the requirement of good moralattar. (Dkt. No. 1 &4.) Second, he argue
that his 1995 conviction should no¢ characterized of sexwaduse of a minor, and should no
be classified as an aggravated felergystatutory bar to naturalization. (IdThird, he argues
that even if the conviction sn aggravated felony, it cannotrlas naturalization because he
received a pardon._(Id.

Respondents (or “government”) have fikednotion to dismiss/motion for summary
judgment. (Dkt. No. 27.) Respondents argue thglofas statutorily barred from eligibility fof
naturalization because he wamveicted of multiple aggravatddlonies and crimes of moral
turpitude, and that USCIS does not recognize foreign pardonsat 809.

Analysis

The Court GRANTS Respondents’ motion to dismiss because cannot meet the bu

prove he possesses good moral character. Blyiag the modified categorical approach, the

Court concludes that Taylor's 1995 conwictiof sexual assault bars his petition for

naturalization. The fact that Jlar’'s conviction was later pardodes irrelevant because it was

not a full and unconditional pardoifror these reasons, the Court firtkdat Taylor is statutorily
ineligible for naturalization, and thereforenist entitled to relief aa matter of law.

l. Standards of Review

To survive a motion to dismiss, a plaintifiust aver “enough facts to state a claim to

relief that is plausible on ita€e.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). The

plaintiff must plead more than aHser possibility” that he is etigd to relief. _Ashcroft v. Igbal

U.S. ,129S. Ct. 1937, 1949 (2009). The Casrtiraes as true all facts that are alleg
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in the complaint, but gives no weight to legahclusions “couched as fa@l allegations.” Igba
129 S. Ct. at 1949-50. Plaintiff siuplead sufficient facts beyomaere “labels and conclusion
and a “formulaic recitatioof the elements of a cause of action.” TwomBl§y0 U.S. at 555.
The government has also briefed this as a motion for summary judgment, but because th
decision does not require the Cotarlook at matters beyond tp&adings, the Court does not
convert the motion to dismiss into a summiaiygment motion pursuant to Rule 12(d).
Under 8 U.S.C. 8§ 1421(c), an applicant\idrom naturalization has been denied by
USCIS may seek de novo reviewhos$ or her applicatiom a U.S. District Court. The District
Court makes its own findings of fact and conabasi of law, and does ngive a high level of

deference to USCIS’s decision. Sélean v. Gantne#64 F.3d 289, 291 (2d Cir. 2006). “Eve

if the INS is allowed to makihe initial decision on a naturalizati application, the district cou

has the final word and does not defer to any & #Nfindings or conclusions.” United States

Hovsepian 359 F.3d 1144, 1162 (9th Cir. 2004) (en barid)e Court is not limited to the
administrative record when reviewitige naturalizatiompplication. _Se®&aria v. Renp94 F.3d
1335, 1339 (9th Cir. 1996).

. Requirements for Naturalization

Naturalization applicants carry the burderestablish that they meet the statutory

requirements for eligibility. An alien who seeks to obtain the privilege of citizenship bears

heavy burden of proof, and has no right to ndizeainless all statutory requirements are met.

SeeBerenyi v. District Director, INS385 U.S. 630, 637 (1967); see algend v. Renpl72

F.3d 638, 646 (9th Cir. 1999) (“There must bi&cstompliance with all the congressionally

imposed prerequisites to the aeition of citizenship.”).

U)‘-

S
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An applicant must prove that “during all theripels referred to . . . [he or she] has begn

and continues to be a person of good moral ckerac8 U.S.C. § 1427(a)(3). The statutory
period for which an applicant normally must prove good moral character begins from the
five years before the date he or she files the application and continues up until the appro

application._Sed.; 8 C.F.R. § 316.10(a)(2). Howeverserviceperson such as Taylor apply

date

al of the

ng

for citizenship pursuant 8 U.S.C. § 1440 mustvergood moral character for least one year prior

to the filing of the applidzon, continuing up until the granting of naturalization. See

Santamaria-Ames v. IN304 F.3d 1127, 1130 (9th Cir. 1996); 8 C.F.R. § 329.2(d). Taylor

incorrectly argues that aliens who apply for ndtmagion pursuant to the military service statyte

do not have the burden to show good moral chara¢ikt. No. 1 at 5.) Servicemen and

servicewomen are not exempbiin the good moral character requaents of 8 U.S.C. § 1427(e).

SeeSantamaria-Amed 04 F.3d at 1130.

A person cannot establish good moral charattbey have been convicted of an
aggravated felony at any tinater November 29, 1990. Sklevsepian359 F.3d at 1166
(holding that 8 U.S.C. 8§ 1101(f)(8) appliedyto aggravated felonies committed after
November 28, 1990, despite the statute’s languagetthpplies to sucbrimes committed “at
any time”); 8 C.F.R. 8 316.10(b)(1i)( This is so even if the crime occurred outside the

statutory period for which good morharacter must be proven. Seastiglia v. INS108 F.3d

1101, 1103 (9th Cir. 1997). Several categoriesiofes are considered aggravated felonies
immigration purposes, including murder, ragel sexual abuse of a minor. 8 U.S.C. §

1101(a)(43)(A).

174
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[I. Taylor is Statutorily Inkgible for Naturalization

The Court finds that Taylor statutorily ineligible fomaturalization. Although the Cour

is unable to consider his 1988nwviction in denying his application for naturalization, the Co
finds that the 1995 conviction was aggravated felony and bars faligibility for naturalization
The conditional and revocable pardon herlag¢eeived does not alleviate the immigration
consequences of the conviction. Taylor caqmmove good moral charactemd cannot carry hi
burden to show he is ellge for naturalization.

a. Taylor's 1989 Conviction idlot Properly Considered

The government incorrectly asserts thagldes 1989 convictionsn California are a
statutory bar to his naturalizationgigation. (Dkt. No. 27 at 9.) [t true that these convictior
gualify as “sexual abus# a minor,” which is an aggraved felony under 8 U.S.C. § 1101(a)
(43). However, Taylor’'s 1989 convictions do poésent a statutory bao his eligibility for
naturalization because they werdezad prior to November 29, 1990. 3¢avsepian395 F.3d
at 1166; 8 C.F.R. § 316.10(b)(1)(ii). The Coummat deny Taylor's applation on the basis of
these convictions alone.

b. Taylor's 1995 Foreign Conuion is Properly Considered.

Subject to certain time limits, a foreigarwiction may qualify as an aggravated felony
and bar an immigration petition. “Therm [aggravated felony] applies to . . . such an offens
violation of the law of a folign country for which the terrof imprisonment was completed
within the previous fifteen years.” 8 U.S.C18§01(a)(43). “[T]he term applies regardless of
whether the conviction was entered lefamn, or after September 30, 1996.” Id.

Here, the Court may consider whether Tagld®95 sexual assaulbnviction in Canads

is an aggravated felony. Taylimcorrectly argues that his @9 conviction is too old for the

—+
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United States495 U.S. 575, 599 (1990)).

Court to consider because he completed the ¢éimprisonment more than fifteen years before

the present date. (Dkt. No. 33 at 10.) However Qburt looks to the date of his application
citizenship, not the date of his petition ferview, to determine whether he committed an
aggravated felony in the fiftegrears period. The applicatidor citizenship that Taylor
currently appeals was filed in 2005, roughly teang after the conviction. The conviction ma
be properly considered.

c. Taylor's 1995 Sexual Assaulto@viction Permanently Bars His
Application

The government correctly argues that Tagla©95 sexual assawobnviction bars his
application for naturalization. (Dkt. No. 27 at Ghe statute under which Taylor was convic
does not categorically qualify as an aggraddelony, as listed by 8 U.S.C. § 1101(a)(43).
However, applying the modified categorical aggmh, the Court finds that Taylor's 1995 sexu
assault conviction in Canada constitutes “séabase of a minor,” which is an aggravated
felony that bars Tagk’s application.

The Court engages in a two-step analysidetermine whether the petitioner’s prior
conviction is a bar to naturalization. T@eurt first examines whether the conviction
categorically qualifies as an aggravateaigl as listed in 8 U.S.C. § 1101(a)(43). See

Sandoval-Lua v. Gonzale499 F.3d 1121, 1127 (9th Cir. 2007). If the full range of conduct

criminalized by the statute constitutes ggravated felony, the conviction categorically

gualifies, and the petitioner cannonaenstrate good moral character. Ifithe statute includes

conduct that may not amountaa aggravated felony, the Court then examines whether the

conviction is a bar under the moeii categorical approach. Sdeat 1129 (citing Taylor v.

for
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Under the modified categorical approach, the Court may look to judicially noticeab
documents in the conviction record to determirt@efjudge or jury nessarily had to convict
the petitioner of the elements of a generic crirsied in § 1101(a)(43) iorder to return a guilty
verdict. See Sandoval-Lpd99 F.3d at 1131. “Judicially noticeable documents under the
modified categorical approach include the ‘charging document, written plea agreement,
transcript of plea colloquy, arahy explicit factual finding by the trial judge to which the

defendant assented.” ldt 1129 (quoting Shepard v. United Stafe®! U.S. 13, 16 (2005)).

The Court cannot look at the underlying factshef conduct that are outis of the conviction
record. Sed. at 1133.

Here, the relevant cajerical crime is sexuabuse of a minor. Sé:U.S.C. §
1101(a)(43)(A). The Ninth Circuit recognizesotgeneric definitions of the crime of sexual

abuse of a minor._Pelayo-Garcia v. Holds89 F.3d 1010, 1013 (9th Cir. 2009). The first,

states that the crime contains three elementsefual conduct, (2) with minor, and (3) that

constitutes abuse. United States v. Ca§idd F.3d 566, 568 (9th Cir. 2010). The first two

elements—"“sexual conduct” and “with a minor"—eatefined according to the general, every

use of the terms. Seéénited States v. Baron-Medind87 F.3d 1144, 1146 (9th Cir. 1999).

With regards to the third element, sexual comnavith young children is per se abusive. See

United States v. Medina-Vill&67 F.3d 507, 514 (9th Cir. 2009). The second generic defin

taken from 18 U.S.C. § 2243, is generally onlylegabto cases involving atutory rape and is g
much narrower definition of sexual abuse of a minor. Nedina-Villa, 567 F.3d at 514-16
(noting that 8 2243 is not the sole source ferdkfinition of sexual abuse of a minor). It
appears from a review of Ninth Ciri¢ cases that the Court has discretion in cases such as

apply the most relevant of the two generic iigifins. “As it standsiow, therefore, a state

e

ition,
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offense will be a categorical match for ‘sexual @&oka minor’ if it fitseither definition.”

United States v. Farme$27 F.3d 416, 421 (9th Cir. 201@ecause the 1995 conviction mee|

the elements of the generic crime as set out in GdabrdCourt does not neider or apply the
generic elements of sexual abusahinor set out in 18 U.S.C. § 2243.

Taylor’'s 1995 conviction does not meet theegatrical definition of sexual abuse of a
minor. Taylor was charged in 1995 under twaises of the C.C.C.: 851 (“sexual abuse of a
minor”) and 8 271 (“sexual assault”). (P3-L42 to L43.) A conditional stay was entered o

charge of sexual abuse of a minor. )(I&he court entered judgmemly on the count of sexua

ts

h the

L

assault, which does not categorically fit the eriof sexual abuse of a minor because the statute

does not require that the prohiéd conduct be perpetrated upon a minor. This does not en
inquiry.

Application of the modified dagorical approach is proper here because C.C.C. § 27
overly inclusive in that it criminalizes seXusssault visited upon both minors and adults.
Although the statute does not require that the victim isremmthe modified categorical
approach permits the Court to look to judicially noticeable documents to determine if the
necessarily found Taylor guilty eexually assaulting a minor ander to return a conviction.
SeeSandoval-Lua499 F.3d at 1131. Thus, the Court witlamine the conviction record to
determine whether the convictiorgrered the judge to find all tae elements of the categorica
crime of sexual abuse of a minor satisfied:9@jual conduct, (2) with a minor, and (3) that
constitutes abuse. CastGD7 F.3d at 568.

The Court finds that the conviction recaigows that the convicting judge found Tayld

guilty of the three elements of sexual abusemireor. First, the statute under which Taylor v

J the

(1is

court

[=

=

vas

convicted criminalizes sexual conduct. &strg 607 F.3d at 568. C.C.C. § 271, by definitipn,
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requires that someone touch drestperson “in a sexual way, on purppwithout their consent,’
(P3-R83 to R85.) Therefore, the conduct prokibis necessarily sexual in nature. Second,|the
only victim that Taylor was found guilty of sexually assaulting is identified in the charging
documents as “a person under the @igeurteen years.” (P3-L42.)n order to find a violation
of § 271 at all, the judge in Canada neceblsarust have found Taylor guilty of sexually

assaulting a minor. Third, C.C.C. § 271 criminalizesduct that constitutes abuse. The Ninth
Circuit has held that sexual condudathwchildren is per se abusive. Sdedina-Villa, 567 F.3d
at 514. The Ninth Circuit has also defined abuse as “misuse use tr treat so as to injure,

hurt or damage. . . to commit indecessault.”_United States v. Lopez-Sp#47 F.3d 1201,

1207 (9th Cir. 2006) (quoting Ueitl States v. Pallares-Gal&%9 F.3d 1088, 1100 (9th Cir.

2004)). Conduct that is abusive involves the sgsumaltreatment, or assault of a minor. See

Lopez-Solis 447 F.3d at 1207. The conduct for which he was convicted constitutes abuse

14

Applying the modified categorical approach, @eurt finds that Taylor was necessarily found
guilty of the elements of sexual abuse of a minor. Taylor is thus statutorily ineligible for
naturalization.

The Court finds unpersuasive Taylor’'s argutrteat if the Court were to examine the

underlying facts of his convictioit,must find that Taylor's anduct was innocuous and thus did

not constitute abuse. First, the Court carexatmine the underlying facts of the conduct for
which Taylor was convicted. S&andoval-Lua499 F.3d at 1133. Second, the Court need pot

reach beyond those facts in the conviction ret¢oirfthd uncontroverted evidence that Taylor’s

U7

1995 sexual assault qualifies as an aggravatedyfelnder the modified categorical approach.

d. Taylor's Foreign Palon is lrrelevant.
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Taylor’'s pardon by the Canadian Nationatdta Board is immateai in determining
whether the 1995 conviction constes an aggravated felony.

The USCIS is not compelled to recogniaesign pardons unless they are full and
unconditional._Se8 C.F.R. § 316.10(c)(2). Here, Taybk pardon by the Canadian Parole
Board is conditional and revocable at any futimee. (Dkt. No. 27 at 13.) The pardon can b4
“revoked or cease to exist” if Taylor is laonvicted of an offense punishable on summary
conviction. (P3-L78to L79.) The pardon casoatease to exist if he commits a new offens
under the Criminal Code of Canada. @lL79.) Moreover, the pdon “does not erase the fa
that an individual was convicted of affemse and has a criminal record.” §Idlhe pardon is
therefore not full and unconditional. USCIShst compelled to recognize the foreign pardon
and it does not erase the immigration consegegentthe sexualssault conviction.

Taylor incorrectly relies on one hih Circuit case, Dillingham v. INSo argue that the

government must recognize his foreign pardonsi ai violation of his equal protection rights
267 F.3d 996 (9th Cir. 2001). He argtieat because the gd in Dillinghamrecognized one
foreign pardon, it has to recogeiall foreign pardons. (DKto. 33 at 17.) This is an

oversimplification of Dillingham In Dillingham the Court held that equal protection conceri

compelled the government to recognize aitpr&xpungement of a first-time simple drug
possession conviction in Great Biiit. It reasoned that had the petitioner committed the sal

crime in the United States he would havd & conviction expunged pauwant to federal law

(Federal First Offender Act), erasing any cansnces of the crime for immigration purposes.

Dillingham, 267 F.3d at 1008-11. The Court held it wbuiolate equal protection to ignore th

fact his conviction was expunged pursuant to a Briasv when a similar conviction in the U.$.

would also have been expunged pursuant té-éueral First Offender Act, and no immigratio

174
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consequences would have attached.atd008-11. Such a result would impermissibly
discriminate between two otherwise equal clasgeersons. Here, hawer, Taylor points to
no comparable federal statute, or any law fat thatter, that would have entitled him to a
pardon or expungement of his sexas$ault in the United Statelle points to no class of U.S.
citizens that would receive suparitreatment on the basis of alege. There is thus no equal
protection concern at issue here. Moreover gtieno basis on which to conclude that becat
the court in Dillinghanrecognized one foreign expungemtrt it must recognize all foreign
pardons or expungements.

The Court therefore properbonsiders Taylor's 1995 convign a bar to his eligibility
for naturalization.

Conclusion

Because Congress requires that wartimeraegepossess good moral character in ord
to naturalize, Taylor bears the burden of prad has failed to establish that he meets all
requirements for naturalization. The 1995 convicfalls within the ordinary definition of the
generic crime of sexual abuseaminor, and is thus consi@eran aggravated felony under 8
U.S.C. § 1101(a)(43). This kmaTaylor’s petition for natutzation. Moreover, Taylor's
conditional and revocable pardornin®levant in considering ieligibility, and the Court’s
refusal to recognize such pardoradlsviating the immigrationansequences does not violate
equal protection rights. The Court thus AWRTS the government’s motion and DISMISSES
Taylor’s petition for failure to state a claim.
\\
\\
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The clerk is ordered to prale copies of this order etitioner and all counsel.

Dated this 13th day of July, 2011.

Nttt 24

Marsha J. Pechman
United States District Judge
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