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THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
BRANDON APELA AFOA, CASE NO.C11-00283CC
Plaintiff, ORDER
V.
CHINA AIRLINES LTD, etal.,
Defendars.

This mattercomes before the Court on Plaintiffreotionto vacate judgmerand reopen
case (Dkt. No. 190Having thoroughly considered the parties’ briefing and the relevant reg
the Court finds oral argnent unnecessaand herebYDENIESthemotion for the reasons state
herein.

l. BACKGROUND

Plaintiff was paralyzed while working for Evergreen Aviation Ground Laggsti
Enterprises, Inc., (“EAGLE”"), a company that provided ground servicesatiteSEacoma
InternationalAirport (“SeaTac Airport”)to Defendants China Airlines (“China”), Hawaiian
Airlines (“Hawaiian”), Eva Airways (“Eva”), and British Airways (‘fish”) (collectively the
“Airline Defendants”). (Dkt. No. 26 at 2-5.) On December 26, 2604intiff was drivhg a
“pushback’at SeaTac Airponivhenthe vehicle’sbrakes and steering failed causkigintiff to

collide with a cargo loading machinghich collapsed on himld. at 8.)
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Plaintiff initially filed a lawsuit in King County Superior Court against thet BbSeattle
(the “Port™), which owns SeaTac Airport. (Dkt. No. 105 atThgsuperior court dismissed
Plaintiff's claims against the Port on summary judgment. Plaintiff appealed, awhstengton
State Supreme Court ultimately held that the trial court’s grant of summary jutgaen
erroneous@nd remanded the case for further proceed®BgsAfoa v. Port of Seattle, 296 P.3d
800 (Wash. 2013)Afoa I).

After thesuperiorcourt dismissed Plaintiff'slaims against the Port, and shortly befor|

[¢7]

the threeyear statute of limitations for tort actions ran, Plaintiff fitats lawsuit in King County
Superior Court against the Airline Defendants and the manufacturers of the pushiaice
cargo loader involved in his accident. (Dkt. No. 105 at 2-F3iniff alleged three theories of
negligence against the Airline Defendants: (1) breach of duties under tihendtas Industrial
Safety and Health Act of 1973 (“WISHA claim”); (2) breach of duties undecdh@monlaw
retainedcontrol doctrine (“retained control claim”); and (3) breach of duties owed to anan\ite

on premises by a possessor of land (“prentiabdity claim”). (Dkt. No. 117 at Z10.Y

Defendants timelyemoved the case to this Court, and the Court stayed all proceedings

pending the Washington State Supreme Court’s resolution of Plaintiff's apgdaaih (Dkt.

No. 77.) After the Washington State Supreme Court issued its opirddaarn, this Court lifted
its stay, and the Airline Defendants each moved to dismiss Plaintiffag@rmended complaint
on the pleadings. (Dkt. Nos. 24, 34, 74.) The Cgrahted the Airline Defendantsiotions to
dismiss Plaintiff's premisdiability claim, but gave Plaintiff leave to amend. (Dkt. No. 117 af
10) (“[T]he complaint fails to provide arfigctual allegatiorsufficient to support Plaintifé

claim that any of the Airline Defendants possessed the premises on which hauvea' ) The

! Plaintiff's motion does not implicate the manufacturer defendants, and the Court floes

not discuss them any further.
2 Plaintiff asserted identical negligence claims against the Port in the stateatiomt a
(See Dkt. No. 198 at 14.)
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Court denied Hawaiian and China’s motions to dismiss Plaintiff’s retained colatiol and
WISHA claim, ruling that Plaintiff alleged facts demonstrating that “Hawaiian Aisliand
China Airlines retained control over his work and [were] potentially liable B®miries
because he was working for them when he was injurédl.a( 7, 9.)

Conversely, the Court granted Eva and British’'s motion to dismiss Plaintifiineel
control claim and WISHA claim ruling that “at the time [Plaintiff] was injured he veasgd
work for Hawaiian Airlines and China Airlines, not for Eva Airways or Bnithsrways.” (d. at

7-8.) The Court reasoned that:

[1]t would be illogical to conclude that either Eva or British owed Plaintiff auty d

to provide him with a safe workplace at the time he was injuk#tiough an
employer can be liable for injuries to an independentraotdr’'semployee, the
employer is not liable when the injured employee is performing work on another
contract.

(Id. at 8.) In making its ruling, the Court cited to the same legal authority that tsi@nfen
State Supreme Court appliedAfoa | when asessinghe Port’s liabilityunder a retainedontrol
theory of negligencegld.) (citing Kamla v. Space Needle Corp., 52 P.3d 472, 476 (Wash. 200
(rejectingdefendant’'sargument that Washington law required actual control as opposed to
“retentionof the right to direct the manner in which the work is performesd®Afoa |, 296
P.3d at 810 (noting th&tamla established that “if a jobsite owner. retained the right to
control work, it could be liable under a common law safe workplace thgory.”

After Plaintiff amended his complaint, the Airline Defendants filed motions fonsary
judgment on Plaintiff's remaining claims. (Dkt. Nos. 150, 153, 154, 158.) The Court grantg
summary judgment on Plaintiff's premises liability claim as to all Dadeis, ruling that the
evidence demonstrated that “no defendant had ownership or control over the area” ehere
accident occurred.” (Dkt. No. 173 at 5-6.) The Court granted summary judgment orifBlair
WISHA claim as to Hawaiian and China becausénBfahad “not even identified what
regulations were violated, much less identified relevant actions on the pafeatiBets or
suggested what facts could be uncovered that would further the unidentified clédiret.”7()
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The Court also granted sumany judgment to China on Plaintiff’s retained control clai
because China presented testimony that it “had no authority over or involventeRtauittiff
driving the tug/pushback,” and Plaintiff did not produce any contradictory evidédcat 8.)
Conwersely, the Court initially denied Hawaiian’s motion for summary judgmenubetie
motionrelied on a declaration from a witness that had not been identified in Hawaiiéials
disclosures.Ifl.) Hawaiian subsequently filed a second motion for sumrugigment, asserting
that Plaintiff “was not working for Hawaiian at the time of his accident,” and thathtn “in
no way had authority over or supervised the plaintiff in any way with respect to ikingdhe
tug/pushback.” (Dkt. No. 174 at 10, 13.) In response to Hawaiian’s second motion for sun
judgment, Plaintiff stated that he was “now certain that Hawaiian Airlines, Chingva Air,
and British Air are not responsible for the loss, that the Port of Seattle is aryd Aagbeen
responsible for the loss, and [he] therefore does not oppose the dismissal of clausts agai
Hawaiian Airlines.” (Dkt. No. 176 at 6-7.)

Based on the evidence presented by Hawaiian, and Plaintiff’'s concession, the Cou
dismissed Plaintiff's remaining retained cattclaim against Hawaiian. (Dkt. No. 177 at 1)
(“Having conducted further discovery, Plaintiff now confirms that DefendanakawAirlines
was not responsible for his loss, and he does not oppose the dismissal of claims dgainst
Plaintiff neithermoved for reconsideration of nor appealed any of the Court’s orders dismi

his claims against the Airline Defendants.

m

J

mary

—

5sing

Following the Court’s entry of final judgment, the Pamtended its complaint in the state

court action to allege that the Airline Reidants were at fault for Plaintiff's injuries. (Dkt. No
198 at 9-10.) Plaintiff moved for summary judgment on the Port’s proposed “empty chair’
defenses, arguing that this Court’s dismissal of Plaintiff's claims againsidire/Mdefendants
precluded the Port from seeking to hold them liabte.at 13-36.) The superior coudenied

Plaintiff's motion and allowed the Port to present empty chair defenses against the Airling

Defendants at triafld. at 38—40.) Followinga five-weektrial, a jury found damages for Plaint
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in the amount of $40 million, concluding that the Port was 25% liable, each Airline Defeng
was 18.7% liable, and Plaintiff was 0.02% liablé. &t 44-45.)

Plaintiff made a postrial motion seekingamong other thirgyto hold the Port
vicariouslyliable for the Airline Defendants’ negligemarguing thathe Port had a
nondelegable duty to provide Plaintiff with a safe workpldlck at 52-54.) The superior court
denied Plaintiff's motion. On appeal, the Washindgiate Court of Appeals reversed the tria
court, holding that “the Port had a nondelegable duty to ensure a safe workplace and safs
equipment and is vicariously liable for breach of that dusjoa v. Port of Seattle, 393 P.3d
802, 817 (Wash. Ct. App. 2013 The court of appeals further held that the Port was “not
entitled to proportionately reduce its liability based upon an allocation of fault touhe
nonparty airlines.ld. As a result, the court of appeals ordered the case remanded to the §
court for entry of an amended judgment making the Port liable for the 74 #84tahat was
allocated to the Airline Defendards trial Id.

After the Port sought discretionary review, the Washington State Supreune&versed
the court of appeals t regard to the Port’s vicariously liabilitgfoa v. Port of Seattle, 421
P.3d 903, 909 (Wash. 2018Afoa I1”). The Supreme Court held that the Port was not
vicariously liable for the Airline Defendant’s concurrent negligence tsechreaches of the mg
delegable duties at issue were still subject to apportionmate under RevtedfGVashington
8§ 4.22.070Id. The Supreme Couftirtherheldthat although the Port could have been
vicariously liable for the Airline Defendants’ negligeritbe jury wasot asked to find if the
Port retained control of the airlines,” such that the Port could be held jointly and seliatdAdy
Id. at 915. As a result, the Supreme Court reinstated the superior court’s judgment, which
awarded Plaintiff approximately $10ltion in damages against the Pdd.

After the entry of a satisfaction of judgment, Plaintiff fillxis motion to vacate the

3 The court of appeals affirmed the jury’s verdict regarding the Paabiity. Afoa Il,
393 P.3d at 813.
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Court’s prior judgment and reopen this case. (Dkt. No. 190.) Pursuant to Federal Rule of
Procedure 60(b)(6), Plaintiff las the Court to vacate its prior judgment dismissing all claimg
against the Airline Defendants and allow these claims to proceed tolttiat 4.} The Airline
Defendants object to Plaintiff's motion. (Dkt. Nos. 197, 200, 201.)
. DISCUSSION

A. Legal Standad

Federal Rule of Civil Procedure 60@)owsa district courto “relieve a party or its lega
representative from a final judgment, order, or proceeding,” udeofsix circumstances.€dl.
R. Civ. P. 60(b). Under thecatchall provision,”a distri¢ court can vacate a judgment for “ary
other reason that justifies relief.” Fed. R. Civ. P. 60(b}&)vest v. Castro, 531 F.3d 737, 749
(9th Cir. 2008). A party moving for relief under Rule 60(b)(6) “must demonstrate batl amd
circumstances beyond his control that prevented him from proceeding with the me&iproper
fashion.”Latshaw v. Trainer Wortham & Co., Inc., 452 F.3d 1097, 110®th Cir.2006) (interna
guotation marks and alteration omitted). The Ninth Circuit has repeatedly cautiont tRale
60(b) catchall provision should beused sparingly as an equitable remedy to prevent manif
injustice and is to be utilized only where extrdinary circumstances prevented a party from
taking timely action to prevent or correct an erroneous judgmieht(§uotingUnited States v.
Washington, 394 F.3d 1152, 1157 (9th Cir. 20059e also United States v. Alpine Land &
Reservoir Co., 984 F.2d 1047, 1049 (9th Cir. 1993).

B. Plaintiff's Motion to Vacate

Plaintiff asks the Court to vacate its prior judgment against the Airline Defendants

because “he received substantially different treatment in federalaadctetrts.” (Dkt. No. 190

4 Plaintiff specifically asks the Court to: (1) vacate its order dismissing Plariéims
against Eva and British (Dkt. No. 117); (2) vacaseoitders dismissing Plaintiff's claims agairn
Hawaiian and China (Dkt. No. 173, 178); and (3) vacate its final judgment (Dkt. No. 189)
regard to the dismissal of all claims against the Airline Defendants. (Dkt. Not 490 a
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at 17.)Plaintiff asserts thahe Court “dismissed his claims against the airlines on the basis
the airlines did not owe him duties under WISHA and the retained control doctrirtheYstate
courts found the airlines did owe these duties concurrently with that of the RbjtAg a
result, Plaintiff asserts that he is precluded from collecting a judgment againstlihe
Defendants, despite a state cqury finding each of thermpartially at fault foris injuries. (d. at
17.) Plaintiff cites to several cases where courts have granted relief frorgragat“to rectify
disparate results in litigation arising from the same transaction or occutr@dcat 14) (citing
Gondeck v. Pan Am. World Airways, Inc., 382 U.S. 25, 31 (1965 re Terrorist Attacks on
Sept. 11, 2001, 741 F.3d 353, 355 (2d Cir. 201Biercev. Cook & Co., 518 F.2d 720, 721 (10f
Cir. 1975)).

Plaintiff has not demonstrated thaixtraordinary circumstancegrevented him from
challenging this Court’s judgemtdismissinghis claims against the Airline Defendantghich
he now argues was erroneofiee Alpine Land & Reservoir Co., 984 F.2d at 1049. Insteate
outcome in this case israsult ofPlaintiff's own litigation choices and rulings by the
Washington courtthatare only tangentially related this Court'sdismissal of Plaintiff's
claims This combination otircumstanceshoughpreventing Plaintiff from collecting a
judgment against the Airlineddendantsdoes notvarrant relief under Rule 60(b)(6).

Plaintiff suggests that the Court’s legal rulings were “rejected” by botlcahet of
appealsand Washington State Supreme Coudfioa I1. (Dkt. No. 190 at 10, 12Blaintiff
characterizes the apfste courts’ decisions iAfoa Il as creating “changes in controlling
substantive law in Washington,” that warrant vacating the Court’s judgnheérdt 3.) The Cout
disagrees.

As an initial matterthe Washington appellate coumsgere not reviewinghis Court’s
ordersdismissingthe Airline Defendants, nor were their rulings made on the same evidenti
recordor procedural posturéleithe the court of appeals nor the Supreme Court’s opinions

Afoa Il addres some of theeasonghatthis Courtgave for dismissing Plaintiff's claimegainst
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the Airline Defendants-for example, that Plaintifiailed to provide evidence in support of his
premise liability clains or that Plaintiff failed taspecifywhat WISHA regulations the Airline
Defendants had glated. Gee Dkt. No. 176 at 5—7.Jhe Court perceivesothing in theAfoa Il
decisions that would cure these previously identified deficienciesuwant vacating its
dismissalof these claims.

Contrary to Plaintiff's contentiorAfoa Il did not bring abut a change in decisional lay
regarding the Court’s dismissal of Plaintiff's WISHA claim and retained cloclaon against
the Airline Defendants. (Dkt. No. 190 at 109 the extenthe court of appeals discussed
Plaintiff's retainel control claim and WISHA claim, it did so with regard to Boet’s liability,
not the Airline Defendants’ liabilityAfoa |1, 393 P.3d at 813 hecourt of appeals affirmed thg
there was “substantial evidence to support the jury’s finding that the Ponecetaright to
control the manner of EAGLE’s work, including how EAGLE maintained its equipmieht.”
Not only was the court ofppealsdecision made on a different evidentiary record than this
Court’sorders dismissing Plaintiff's claimbut the court of appeatdsogrounded its decision
thesame precedetthat this Court relied on to dismiss Plaintiff’'s claims against the Airline
Defendants(See Dkt. Nos. 117 at 7-9, Brat 78.), Afoall, 393 P.3d at 808-09.

The WashingtorstateSupreme Court discussed the AidiDefendants’ liabilitypnly as
it relatedto Plaintiff's assertion that the Port wasariouslyliable forhis injuries.Afoa Il, 421
P.3d at 909-1Q.ike it did in Afoa I, the Supreme Court reiterated the sdegal principles that
this Court appliedn dismissing Plaintiff's claims against the Airline Defendalus(citing
Kamla for the proposition that under WISHA and the common law the standard for contro
“where there is a retention of the right to direct the manner in which the workasrped.”)

What Plaintiff s really arguingis thatthe opinions imAfoa Il demonstrate thahe Court
misapplied theontrolling legal standarh dismissinghis claims against tha&irline Defendants
But if the Court misappliedvVashington law, its ruling would have been erroneous prior to g

of the state court decisionsAfioa Il, which reiteratedbut did not changehe controlling legal
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principles that this Court applied.

In other words, Plaintiff should have either moved for reconsideration or apfiealed
dismissal of the Airline Defendantgce the Court entered final judgmeriaintiff did neither,
andevenconcedd that “Hawaiian Airlines, China Air, Eva Air, and British Aireanot
responsible for [his] loss.” (Dkt. No. 176 at &. pppearsrom the record that Plaintiff made th
concession-anddecided to forego an appeabecause he assumgte Port would be heldlly

liable for his injuries in the state court lawsugedid. at 6-7.) (“[Plaintiff] is now certain that . |

. the Port of Seattle is and always has been responsible for the loss.”). However, relref undge

Rule 60(b)(6) is notvarrantedvherea party makes atrategic decision not to appeajudgment
that it later argues was erroneo8=e Ackermann v. United Sates, 340 U.S. 193, 198 (1950)

IS

(affirming district court’s denial of a Rule 60(b)(6) motion where petitioner made a “calculgted

and deliberte” choice not to appeal the district couritegedly erroneous judgmengge also
Titlev. United Sates, 263 F.2d 28, 31 (9th Cir. 1959) (“Rule 60(b) was not intended to proyv
relief for error on the part of the court or to afford a substitute for appeal.”).

Theonly change in decisional law that Plaintifin conceivablyoint to as a basis for
vacatingthe Court’ judgment is the Washington State Supreme Court’s concthatdhe Port
was not vicariously liable for the Airline Defendant’s concurrent negligaacketermined by
thestate courjury, and that it was proper to apportion faalthe Airline Defendarst
notwithstanding the Port’'s nondelegable détipa I, 421 P.3d at 909-10. Btltis Court never
addressed thissues ofthe Port’s vicaus liability or the apportionment of fault undeevised
Code of Washington § 4.22.070, and neither issue played any parouhésdismissal of
Plaintiff's claims againsthe Airline Defendants. The Court struggles to see how a change
law that was nopertinentto its judgment can represent “extraordinary circumstances that

preventedPlaintiff] from takingtimely action to prevent or correct” what he now arguesama|

de

n the

erroneous judgmengee Latshaw, 452 F.3cat 1103. Moreover, the Washington State Supreme

Court explicitly noted that Plaintiff's inability to recover from the Airline Baflants was a
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result of his own litigation decisions: his failureimially sue the Port and the Airline
Defendants in a single actiphis failure toargueat trial that the Airline Defendants were the
Port’s agents for purposes of establishing vicarious liability; and his failymeve his claims

against the Airline Defendants in this laws&e generally Afoa ll, 421 P.3d 903.

Each of the cases Plaintiff cites in support of his motion are distinguishaiiglfe facts

of this caseln Gondeck, two plaintiffs brought claims under the Longshoremen’s and Harb
Worker's Compensation Act arisirigpm the samear accident382 U.Sat25. In one of the
cases, the Fifth Circuit ultimately affirmed the distdourt’s decision to set aside thaiptiff’s
award from the Department of Labdd. Following that decision, the Fourth Circuffianed an
award for the otherlaintiff, relying on the same United States Supreme Court precedent th
Fifth Circuit had applied in denying an award. The Supreme Court subsequently reversed
Fifth Circuit's jJudgment because it had “misinterpreted[toatrolling] standard which
resulted intheplaintiff notreceiving compensationhile the other didld. at 27.

In contrast taGondeck, this case does not involve two similarly situated plaintiffs wh
received disparate outcomes based on contrary interpretations of the sankncpietgal
standard. This case involves one plaintiff litigating two lawsuits and recadigpgrate resudt
based largelpn his ownlitigation decisionsSee also Inre Terrorist Attacks on Sept. 11, 2001,
741 F.3d 353The case that Plaintiff argues masdtifies his motion actually illustrates why
Rule 60(b)(6) relief is not warrantefee Pierce, 518 F.2d 720In Pierce, separate plaintiffs file
lawsuitsin Oklahoma state court arising from the same car accidemt 721.0ne of the
lawsuits was ultimately removed to and litigated in federal court, while the othamed in
state courtld. The fedeal court dismissed the plaintiffi@wsuit based on a controlling decisig
from the Oklahoma Supreme Couvtarion Machine, Foundry & Supply Co. v. Duncan, 187
OKI. 160, 101 P.2d 813Marion Machin€e’). Id. On appeal, the Tenth Circuit affirmed the
district court’s dismissal based on the rule establishédanon Machine. Id. at 722.

The state court action wassosubsequently dismissed basedverion Machine. Id.
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The plaintiffappealed to the Oklahoma State Supreme Court, which overruled its prior ho
in Marion Machine, and remanded the case to the trial court for further proceetiingse
plaintiff eventually settled his lawsuld. In light of this result,ie plaintifs in the federal actiof
sought to vacate the dismissal of their clapussuant to Federal Rule of Civil Procedure
60(b)(6).1d. The Tenth Circuit granted the motion, noting that the plaintiffs had received
“substantially different treatment than thateiged in state court by another injured in the sa
accident: Id. at 723. In finding that extraordinary circumstances existed under Rule 60(b)
Tenth Circuit emphasized that the plaintiffisst because state law control[edid theMarion
Machine decision defeatedheir claims as a matter of law .[while] [a]nother party, exercising
a stratagem not shown to be available to these plaintiffs, obtained the revénsaardfion
Machine decision and a settlement thereaftéd.”at 722(emphasis added)

This case differs frorRiercein two important ways. First, there sao change in
Washington law following the Court’s dismissal of the Airline Defendantsabatd have
alteredthe Court’s judgmentike there was irPierce when the Oklahoma Supreme @ou
overruledthe controllingdecision inMarion Machine. Second, the federal Plaintiffs ierce
were unable to appeal their case to the Oklahoma Supreme Court, and thezetomrgable to
obtain the relief that the state plaintiffs did. at 721-22. By contrast, Plaintiff could have
appealed this Court’s judgment, but chose nothat Plaintiffpursued a different strateggnd
ultimately obtained a less than optimal outcome in the state court action, does not mean
should get a second bite at the applthis caseUltimately, Plaintiffhas not demonstrated
extraordinary circumstances warriagtrelief under Rule 60(b)(6).

[II.  CONCLUSION

Plaintiff's motion to vacate judgmeriDkt. No. 190)is DENIED.

I

I

I
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ORDER

DATED this11th day of July 2019.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




