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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
YONGBAE KIM and AIERY MIN, CASE NO. C11-296 MJP
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT’S
V. MOTION TO DISMISS AND

GRANTING PLAINTIFF'S MOTION
BANK OF AMERICA, N.A., BAC FOR RELIEF FROM A DEADLINE
HOME LOANS SERVICING, L.P.,

RECONSTRUST, N.A. and JOHN DOES

(1-3),

Defendants.

This matter comes before the Court on Defnts’ motion to dismiss and Plaintiffs’
motion for relief from a deadline. (Dkt. N016 and 24.) Having reviewed the motions,
Plaintiff's response (Dkt. No. 22Pefendants’ reply (Dkt. No. 2%)nd all related filings, the
Court GRANTS in part and DENIES in part Deéant’s motion to dismiss, GRANTS Plaintifi
motion for relief from a deadline and GRANTiSpart Plaintiffs leave to amend.
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Background

In August 2006, Plaintiffs Yongbae Kinm@ Aiery Min (“Plainiffs”) obtained a
mortgage loan for $535,992. (Lorber Decl., Ex. Ahe loan financed real property located &
3912 184' PI. SE, Bothell WA 98012. IdThe Deed of Trust sedng the loan identifies BANA
as the lender._IdBACHLS serviced Plaintiffs’ loaand ReconTrust was later appointed the
successor trustee under the detttust. Compl. 1 6, 9.

On October 28, 2010, ReconTrust recordéddbtice of Trustee’s Sale informing
Plaintiffs that the property euld be sold on January 28, 201(Lorber Decl., Ex. B.) On
January 28, 2011, the property sold to U.S. Banky@Jrustee for the @&icate Holders of
Bank of America Funding Corporation Mortgagass-Through Certificates Series 2006-1.
(Lorber Decl., Ex. C.)

After the property was sold, Plaintiffs brougtiit against Defendants in February 201
Plaintiffs brought seven claims for (1) Deedlo@ist Act violations, (2) breach of third-party
contract, (3) breach of contract, (4) equitablemsel, (5) promissory estoppel, (6) Consumel
Protection Act violations, and (7) quiet title. In sum, Plaintiffege Defendants promised the
a foreclosure would not occur if they submittedagplication for a loan modification. Plaintifi
therefore, believe their afppation for a loan modificatin precluded the January 2011
foreclosure sale. (Compl. T 14.)

Analysis

l. Motion to Dismiss

Plaintiffs are suing Defendant for violagj the Deed of Trust Act (“DTA”) and the

Consumer Protection Act (“CPA”"), breach of thiparty contract, breach of contract, equitab
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and promissory estoppel and quide. Defendants seaksmissal, arguing Plaintiffs’
complaint either fails to statecéaim or asserts claims waivedaanthe foreclosure sale occurr
1. Standard
“To survive a motion to dismiss, a complamust contain sufficient factual matter,

accepted as true, to ‘state a claim to relief thalausible on its face.” ” Ashcroft v. Ighal—

US.—— —— 129 S.Ct. 1937, 1949 (2009) tiggdell Atl. Corp. v. Twombly 550 U.S.
544,570, 127 S.Ct. 1955 (2007)). “Pro se complarego be construed liberally.” Weilburg

Shapirg 488 F.3d 1202, 1205 (9th Cir.2007)(internal @tion marks and citations omitted).
However, “[tlhreadbare recitals of the elemts of a cause of action, supported by mere

conclusory statements, do not suffice.” (citing Twombly, 550 U.S. at 555). A plaintiff must

“provide the ‘grounds’ of his ‘eitie[ment] to relief.” ” Twombly 550 U.S. at 555 (citations
omitted).
When ruling on a motion to dismiss, a camdy “generally consider only allegations

contained in the pleadings, exhibits attachetthéocomplaint, and matters properly subject to

judicial notice.” Outdoor Medi&rp., Inc. v. City of Beaumon506 F.3d 895, 899-900Tir.

2007). In particular, “a court may take judiciatioe of court filings anather matters of publi¢

record.” Reyn's Pasta Bella, LLC v. Visa USA, Int42 F.3d 741, 746 {oCir. 2006).

2. Deed of Trust Act

Defendants argue (1) Plaintiffs waived the migjoof their claims when they failed to
contest the foreclosure sale on January 28, 201 {2amlaintiffs fail to state a claim. The
Court agrees in part.

A. Waiver

Plaintiffs waived three of their claims whérey failed to enjoin the foreclosure.
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In Washington, the Deed of Trust Act (“DTAgoverns non-judicial foreclosures and the

process borrowers may takedallenge foreclosures. SBE€W 61.24.130. Under the DTA,
objections to the trustee’s sale are waived wipee-sale remedieseanot pursued. Plein v.
Lackey 149 Wash.2d 214, 227-29 (2003). Howevadljfa to enjoin the sale does not
necessarily waive a borrower’s claim for monetary damages post-sal@C8¢€1.24.127(1).
While the Washington Court of Appeals determiadicclaims were baed post-sale under the

DTA in Brown v. Household Realty Cord46 Wn. App. 157 (2008), the Washington

legislature later enacted RCB\{.24.127, which preserved certain claims post-sale as long :
they did not seek a remedy at law or in equitg Hrey do not challenge tlalidity or finality of
the sale. RCW 61.24.127(2). Specifically, Washington legislater preserved claims

involving common law fraud or misrepresentation, aimn of Title 19 of the RCW, or failure

the trustee to materially comply with the DTA\adid even after a foreclosure sale occurs;

see alspPavino v. Bank of America, N.A2011 WL 2881788, *1 (W.D.Wash. July 18, 2011).

Here, Plaintiffs waived three of thalaims—quiet title, equable estoppel and
promissory estoppel--when they failed to saadourt order enjoining the foreclosure sale.
These claims effectively request an order nreagiDefendants reverse the foreclosure becau
they promised not to foreclose while Pldiistiloan modification application was pending.
Plaintiffs’ claims are, in effect, a requesivimid the foreclosure sale. Since the DTA does nd
recognize post-sale claims seeking a remedyutyeand/or challenge the finality of the
foreclosure sale, the Court DISMISSES with prejedPlaintiffs’ claims for quiet title, equitabl
estoppel, and promissoryteppels as waived.

\\

\\
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B. Failure to State a Claim

Defendants argue none of Plaiis’ remaining claims are adequately pled. The Cour
agrees in part.

i. DTA Violations

Plaintiffs allege Defendants “laid to provide statutory noticés the Plaintiffs regarding
alternatives to foreclosureqareedings.” (Compl.  20).

Under the DTA, a trustee initiates foreclosure proceedings by transmitting a notice
default to the borrower thirty days before aic®bf sale is recorded. RCW 61.24.030(8). Af
this first notice, the trustee must serve agbrd a notice of trusé’s sale and notice of
foreclosure at least 90 days before thredtosure sale dateRCW 61.24.040. The DTA
determines the content of each notice, respectively. Tide Notice of Sale must inform the
borrower of means to avoiding foreclosure, whiatludes filing suit to enjoin the sale. Id.

Here, Plaintiffs’ allegations #t Defendants failed to provideese statutory notices arg
undermined by the public record, which the Court may consider on a motion to dismiss. |
Reyn’s 442 F.3d at 746. As demonstrated byphblic record, Defendants properly notified
Plaintiffs of a notie of trustee sale c@ctober 28, 2011. (Sa@rber Decl., Ex. B.) The Notice
of Sale advised Plaintiffs that they were in default, that a notice of default had been trans
previously, and that to avoid feclosure Plaintiffs would have @y the entire balance owing
bring a lawsuit to restrain the sale. )ld.

To the extent Plaintiffs argues ReconTriaslied to maintain a physical presence in
Washington as required by the DTA, the Courd§ Plaintiffs’ argument fails. Plaintiffs’
complaint does not allege ReconTrust failed strDTA requirements to serve as a trustee.

Instead, Plaintiffs allege thadid not receive the statutory nodis required by the DTA. Since

of

ter
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Plaintiff’'s complaint does not raise challengegarding ReconTrust’s physical presence—e\
when interpreted liberally, the Codinds Plaintiff’'s agument fails.

The Court DISMISSES DTA'’s claim for failute state a claim because Plaintiffs only
DTA claim relates to failure to provide noticgst the public record demonstrates notices we|
in fact, recorded. As discussed below, RIfi;nare free to amend their complaint to more
clearly identify the DTA violation alleged.

ii. Breach of Third-Party Contract

Plaintiffs believe they are itldl-party beneficiaries to a ntract between Defendants an
the Treasury Secretary agtpaf the Trouble Asset Relief Program (“TARP”) and Home
Affordable Modification Program (“HAMP”). Th€ourt finds Plaintiffs’ breach of third-party
contract fails as a matter of law.

TARP and HAMP only establish a processlénders to receive federal funds so they
may offer loan modifications before resortingaceclosure sales. Nair program recognizes

private right of action againktnders or servicers. S&w»nzalez v. First Franklin Loan Servi¢c

2010 WL 144862, *18 (E.D. Cal. Jan. 11, 2010);dfsxo v. Countrywide Home Loans, Inc.

No. 09-cv-1557, 2009 WL 4981618 *2 (S.D.Cakd 15, 2009)(finding borrower lacked
standing to enforce HAMP provisieh To the extent TARP regnizes a private right of actio
the right flows against the Treasi®gcretary only. 12 U.S.C. § 5229.

Equally misplaced is Plaintiffs’ belief thdtey are the “intended beneficiaries” of the
lenders’ contracts with the government undeRPAand HAMP. Although Plaintiffs may be

incidentalbeneficiaries, they are not intendeeheficiaries of the Defiglants’ contract with the

Treasury Department. As stated in the Eyeaecy Economic Stablization Act (“EESA”) which

authorized the programs, the purpose of TARPHAMP is to “restore liquidity and stability t

en
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the financial system of the United States” ammtdtect[] home values, college funds, retirement

accounts, and life savings.” 12 U.S.C. § 5201. Wheames to government contracts, thereg is

a presumption that the public are incidetaheficiaries only and doot obtain third-party

beneficiary rights, i.e., rights a@bntract enforcement. Klamath Water Users Protective Assin v.

Patterson204 F.3d 1206, 1210qCir. 2010)(requiring a third partye an intended benefician
and not just an incidental bengéry in order for the third party enforce his rights). Since

there is no indication that the programs demons#ratear intent to confex benefit on Plaintiffy

\°Z4

and Plaintiffs’ claims are barred by operataiaw, the Court GRANTS Defendants’ motion

A=4

and DISMISSES with prejudice Plaintiffs’ thigghrty contract claims under TARP and HAMP.

iii. Breach of Contract

Plaintiffs allege Defendants implicitly agreadt to foreclose on the property while it
reviewed their loan modificain application. The Court fisdPlaintiffs’ claim fails.

A contract implied in fact arises by infex@nor implication from té parties’ acts and
conduct viewed in light of surrounding circumstas and not from written or spoken words.

Milone & Tucci, Inc. v. Bona Fide Builders, In@01 P.2d 759, 762 (Wn. 1956). Like an

express contract, it grows out of the intentionthefparties to the transaction, and there mugt be

a meeting of the minds. IdThe essential elements of a gant are (1) the subject matter, (2)

the parties, (3) the promise) fhe terms and conditions, and ¢@nsideration._Bogle & Gates,

P.L.L.C. v. Holly Mountain Resource$08 Wash.App. 557, 560 (2001). “Consideration” is any

act, forbearance, creation, modé#tion or destruction of a legadlationship, or return promise

given in exchange. King v. Rivelant?5 Wash.2d 500, 505 (1994). In order to constitute

consideration, an act or promiswist be bargained for and given in exchange for the promige.

Id.
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Here, Plaintiff’'s complaint alleges that “Blaof American Loans offered to review an
application by the Plaintiffs to determine whethevould modify the mogage it managed [siG
by the Plaintiffs’ residence. The Plaintiffig¢cepted this invitationna proffered a complete

application to Bank of America Loans in [&@10. In accepting this application, Bank of

America implicitly guaranteed that it would notéalose on the Plaintiffs’ property while it was

reviewed the applicationBank of America failed to inforrthe trustee Recontrust to stop the
sale of the property in violation dis agreement.” (Compl. § 22.)

Plaintiffs’ facts, even if true, do not supportlaim for breach of cordict. Plaintiffs fail
to allege any facts suggesting they providedsideration in excimge for Bank of America
agreeing not to foreclose on the property. €ismo reason to believe Bank of America wou
agree to delay foreclosure withaeteiving any bargained for praga. Plaintiffs’ promise to
submit an application for a loan modification do®t suffice. Since, as alleged, the surroun
circumstances do not create an inference thahtiami existed, the Court finds Plaintiffs fail tq
allege the minimum facts necessary for aabheof contract clairand GRANTS Defendants’
motion to dismiss. As discussed below, the Court GRANTS leave for Plaintiffs to amend
claim.

iv. Consumer Protection Act

To establish a CPA violatiom, plaintiff must plead fivelements: (1) an unfair or
deceptive act or practice that (2) occurs indradcommerce, (3) impacts the public interest,
causes injury to the plaintiff in her businespperty, and (5) the injung causally linked to

the unfair or deceptive act. Hangman Ridgaifling Stables, Inc. v. Safeco Title Ins. CI05

Wash.2d 778, 780 (1986).

—
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Reading the complaint in a light most favoratdd’laintiffs, the Court finds Plaintiffs
sufficiently pled a CPA claim. As alleged, Deflants promised Plaintiffs their property woul

not be foreclosed on while Plaintiffs applied &éloan modification, yet Defendants foreclose

anyway. If proven, this is a dgaese act that occurred duringettourse of trade of commerce

which resulted in the foreclosof Plaintiffs’ property.

While Defendants argue Plaintiffail to allege acts “contrarp public policy,” the Cour
finds the argument unavailing. The Wasdton legislature’s eactment of RCW 61.24.127
demonstrates a public interest in the issugeakptive foreclosure actiies. As discussed
above, RCW 61.24.127 is now a part of the DAl explicitly preserves CPA claims post-
foreclosure sale. RCW 61.24.127. In addition to this legislative mandate, the Court finds

policy favors transparent foreclosure proceedings. SeePampg v. Farmers Ins. Co. of

Washington 166 Wash.2d 27 (2009)(finding similarggarding deceptive insurance
subrogation collection activities).

Since the CPA is to be construed liberatiyorder to protect the public from unfair and
deceptive business practices, the Court DENDE&ndants’ motion to dismiss Plaintiffs’ CPA
claim.

. Plaintiffs’ Request for Leave to Amend

In their response, Plaintiffs request leavaneend their complaint. “Dismissal of a prq
se complaint without leave to amend is proper drityis absolutely clear that the deficiencies
of the complaint could not be cured by amendment.” Weiloi8§ F.3d at 1205.

The Court GRANTS Plaintiffs’ request for leave to amend their complaint with resg
to three of Plaintiffs’ claims. Because it is alosely clear that Plaintiffs’ claims for breach of

third-party contract, promissory estoppel, echlgaestoppel, and quietlé fail as a matter of

d

h
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law, the Court bars Plaintiffs from re-alleging those claims. But Plaintiffs’ amended compl
may reassert all remaining claims. Any amehdemplaint must be filed within 10 calendar

days of the date of this order.

. Motion for Relief from a Deadline

Plaintiffs request the Courbosider their response to Defendants’ motion to dismiss
though the response was filed three days late ummt=l Rule 7(d). Considering the Court’s
preference to consider issues on the merits, Hlgistatus as pro sdifjants, and their recent
familiarity with the Court’s electronic filingystem, the Court GRANTS Plaintiffs’ request.
However, the Court’s leniency will only beterded once. In the future, the Court will only
consider those filings submitted in acdance with Local Rule 7(d).

Conclusion

Since Plaintiffs never sought to enjoin the foreclosure sale before it occurred, the (
DISMISSES with prejudice Plaintiffs’ claims fguiet title, equitable égppel, and promissory
estoppel as waived. The Court likewise DISSES with prejudice Plaintiffs’ claimfor breac
of third-party contract becas the law does not recognizelaim under HAMP or TARP.

The Court DISMISSES without prejudice Plaintiffs’ DTA claim and breach of contra
claim for failure to state a@im. The Court DENIES Defendants’ motion to dismiss the CP
claim.

Considering Plaintiffs are pro se, the C@BRANTS Plaintiffs’ motion for relief from
deadline and GRANTS in part Plaintiffs’ requéstleave to amend their complaint. While
Plaintiffs may not assert theslaims barred by law (i.e., quigte, equitable estoppel,
promissory estoppels, and breach of third-party cot)irtne Court allows Rintiffs leave to file

an amended complaint that re-alleges their remmgiclaims related to DTA violations, breach

aint

even
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contract, and, at their discretidhe CPA claim. Plaintiffs’ aended complaint must be filed
within ten (10) days oéntry of this Order.
In addition, the Court requegtarties inform the Court whatr they would consent to
this action being referred to Alternative Disp&esolution within ten (10Jays of this Order.
The clerk is ordered tprovide copies of this order to all counsel.

Dated this 11th day of August, 2011.

Nttt 2

Marsha J. Pechman
United States District Judge
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