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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JUAN D. VEGA, JR., CASE NO. C11-632-RSM
Plaintiff, ORDER ON MOTIONS

V.
UNITED STATES OF AMERICA, et al.,

Defendants.

l. INTRODUCTION
Plaintiff Juan D. Vega, Jr., proceedipg se filed this action against the United State
of America; Pioneer Human Sereg (“Pioneer”) - a private cporation that owns and managg
a residential re-entry center in SeatiMgshington called the Pioneer Fellowship House
(“PFH”); and several individualsmployed by each of these defenida Plaintiff asserts fifteen
causes of action arising from his removal from té-entry house and placement back in fede
detention. Before the Court are Pioneer’s omofor summary judgment (Dkt. # 52) and feder

Defendants’ motion for summary judgment (DKt63). For the reasons set forth below,
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Pioneer’s motion (Dkt. # 52) is GRANTED afetleral Defendants’ motion (Dkt. # 63) is

GRANTED in part anddENIED in part.

[Il. BACKGROUND

The parties are familiar with the factstb&é case which are not repeated here. On
December 2, 2011, the Court dismissed severlanftiff's claims under Fed. R. Civ. P.
12(b)(6) and denied dismissal as to Plairgiffonstitutional, negligence, and discrimination
claims.Dkt. # 34. In January, Defendants filed a joint motion to stay discob&ty# 43.
Defendants offered that they wdwach file a motion to dismigs the near future asking the
Court to dismiss aBivensclaims on the grounds of qualified immuniltg. The Court granted
Defendants’ motion and found that because badats’ motions to dismiss would be based
solely upon Plaintiff's amended complgidiscovery was unnecessary. Dkt. # 46.

In April and May, Defendants decided to takdifferent coursef action and filed
motions for summary judgment raising a variet legal issues anetlying upon documentary
evidence, including Plaintiff's inmate fil&eeDkt. # # 52 & 63. In the meantime, Plaintiff
moved for discoverySeeDkt. # 51. On June 28, 2012, the Calenied Plaintiff’'s motion for
leave to conduct discovery and his motionléave to file a second amended complabeeDkt.
# 80. Consistent with the Defendants’ previoysesentations to the Cdauthe Court construes
Defendants’ motions for summary judgmentagions for judgment on the pleadings under
Fed. R. Civ. P. 12(c). In decitj Defendants’ motions, the Cowvill rely on the facts as

pleaded by Plaintiff in his amended complaidt.
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[ll. DISCUSSION
A. Standard
A Rule 12(c) motion on the pleadings is subjedihe same standard as a Rule 12(b)(6)
motion. Fed. R. Civ. P. 12(b)(6); 12(&®workin v. Hustler Magazine Inc867 F.2d 1188, 1192
(9th Cir.1989)McGlinchy v. Shell Chem. C@845 F.2d 802, 810 (9th Cir. 1988). In consider
a Rule 12(b)(6) motion to dismiss, the Courtstndetermine whether the plaintiff has alleged
sufficient facts to state a claim for relief which is “plausible on its fa&sticroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)). A
claim is facially plausible if the plaintiff hased “factual content that allows the court to drayv
the reasonable inference that the defah@aliable for the misconduct allegedd: (citing
Twombly 550 U.S. at 556). In making this assessment, the Court accepts all facts allegeg
complaint as true, and makes all inferencas@nlight most favorable to the non-moving part
Baker v. Riverside County Office of EQu&84 F.3d 821, 824 (9th Cir. 2009) (internal citatior
omitted);Fajardo, 179 F.3d at 699. The Court is not, lemer, bound to accept the plaintiff's
legal conclusionsigbal, 556 U.S. at 678. While detailed faat allegations are not necessary
the plaintiff must provide morénan “labels and conclusions” ar‘formulaic recitation of the
elements of a cause of actiom¥wombly 550 U.S. at 555.
B. Plaintiff’'s Constitutional Claims
Plaintiff contends that thindividual federal Defendantonspired with Pioneer
employees to draft a false incident report andwfully transfer him fom PFH to FDC SeaTa
because he was a litigious black male. Plaintiffnately alleges that the Defendants violateg
his First, Fourth, Fifth and Eight Amendments rights. Plaintiff’'s Constitutional claims are b

interpreted as claims arising undivens v. Six Unknown Named Agents of Fed. Bureau of

ng
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Narcotics 403 U.S. 388 (1971) because all of the Defatslare either federal personnel or s
of a re-entry center under coatt with the federal governmemivens‘recognized for the first
time an implied private action for damages agdederal officers alleged to have violated a
citizen's constitutional rightsCorrectional Services Corp. v. Malesks84 U.S. 61, 66 (2001).

Bivensprovides a remedy against individual fed@etors for constittional violations.

But before turning to the constitonal violations at issue, th@ourt must determine whether the

plaintiff states a colorablBivensclaim against the Pioneer Defendants who are not federal
agents. The Pioneer Defendants argue tBaensclaim cannot be maintained against them,
they are employees of a private re-efitoyise. The Court initially denied Pioneer

Defendants’12(b)(6) motion because unéelard v. Geo Groupinc., 607 F.3d 583, 588 (9th
Cir. 2010), employees of privatetaies operating under color ééderal law may be liable und

Bivens Dkt. # 34, p. 12. Pioneer Defendants challethgeCourt’s finding in light of new

Supreme Court precedent. Earlier this yearSitnereme Court reversed the Ninth Circuit Couyrt

of Appeal’s decision ifPollard and held that there is no impli@ivensremedy for a federal
prisoner seeking damages from personnel employed by a privately ownelllifirmeci v.
Pollard, 132 S. Ct. 617, 625-626 (2012). BecaMBeneciclarifiedthat private employees acti
under color of federal law naot be held liable und&ivens Plaintiff's Bivensclaims against
the Pioneer Defendants are nader colorable. Thereforthe Court grants the Pioneer
Defendants’ motion as to tligivensclaims.

The individual federal Defendants namedhiis action seek to dismiss PlaintifBsvens
claims on the basis of qualified immunity, whigihields government officials “from liability for
civil damages insofar as their conduct doesvimate clearly established statutory or

constitutional rights of which aasonable person would have knowHdrlow v. Fitzgerald,

ORDER ON MOTIONS - 4
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457 U.S. 800, 818 (1982). Qualifieninunity is both a defense to liability and an “entitlemel
not to stand trial.Mitchell v. Forsyth472 U.S. 511, 526 (1985).

The Supreme Court establisha two-step inquiry for eluating qualified immunity
claims.Saucier v. Katz533 U.S. 194 (2001). The Court mdstermine (1) whether the facts

alleged or shown by the plaintiff make out a violation of a constitutional right, and (2) if so

whether that right was “clearly establishedtta time of the defendant's alleged misconddct.

at 201. Courts, however, may exercise discraiiban deciding which of the two prongs to
address first in light of the cisestances of each particular caBearson v. Callaharb55 U.S.
223, 236 (2009). The Court will first determine whieat Plaintiff has claimed a deprivation of
constitutional right. If the Coufinds that Plaintiff has allegeddenial of a constitutional right,
the Court will then determine whether the riglats “clearly established” at the time of the
alleged misconduct. Each constitutional claim is addressed below.

a. Fifth Amendment Due Process Claim

The Due Process Clause of the Fifth Ameadhprovides individualsith two types of
constitutional protection against the governtmeunbstantive and procedural due processted
States v. Salerna@l81 U.S. 739, 746 (1987pubstantive due processpents deprivations of
protected rights, while “[p]rocural due process imposes coastts on governmental decisior
which deprive individuals of ‘librty’ or ‘property’ interests”’Mathews v. Eldridge424 U.S.
319, 332 (1976)In order to decide whether the imdiual federal Defendants violated
Plaintiff's substantive due process rights, then€must first determine whether Plaintiff was
deprived of life, liberty, or property. Here, Plaintiff claims a degiron of his liberty interests
because he was transferred beckDC against his will. The Due Process Clause, however,

not protect convicted prisoners againahsfer from one institution to anoth&vilkinson v.

L

1S

does

Austin 545 U.S. 209, 221-222 (2005) (inmates have rextjfanterest in avoiding transfer to

ORDER ON MOTIONS -5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

more adverse conditions of confinent). As this Court previousktated, “Plaintiff did not hav

a ‘lawful choice’ to remain in #n PFH rather than at a fededaitention center.” Dkt. # 34, p.1§.

Apart from constitutionally derived liberty rightstatutes and regulations can also create a
protected liberty interestandin v. Conneis15 U.S. 472, 487 (1995). Here, the federal law
regulating imprisonment of federnaimates states, “[tlhe Bureau of Prisons shall designate t
place of the prisoner's imprisonment.” 18 WCS§ 3621(b). The language does not place any
limitations on BOP’s discretion in transferring int@s from one facility t@nother and therefor
creates no liberty interest entitled to proi@ec under the Due Prose Clause. Consequently,
neither the law on point nor tlizue Process Clause itself afferBlaintiff a protected liberty
interest in his place of imprisonment. SincaiRtiff does not have a constitutionally protecteg
interest in his place aonfinement, he could not have suffered a violation of his substantivs
process rights by being transfatr® FDC SeaTac. Therefore, tGeurt grants the government
motion as to the substantive due process claim.
Despite not having a cognizable liberty interest in the place of confinement, an inn
procedural due process rights danviolated when a prisonsdiplinary hearing board convicts

an inmate with no evidencBurnsworth v. Gunderseid79 F.3d 771, 775 (9th Cir. 1999).

Generally, “[p]rison disciplinary proceedings awat part of a criminal prosecution, and the fulll

panoply of rights due a defendantinch proceedings does not appMudlIff v. McDonnel|l418
U.S. 539, 556 (1974). Nonetheless, “the minimum requirements of procedural due proces
require that the findings of th@ison disciplinary board [bejupported by some evidence in th
record.Superintendent, Massachuseftsrr. Inst., Walpole v. HijJl472 U.S. 445, 454 (1985).

Plaintiff claims that the disciplinary heag held on October 23, 20@®lated his rights

to a timely hearing set forth on the “FBO®ssciplinary Process pursuant to 28 C.F.R. §8541|

e

2 due
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and 8541.15(b)”. Dkt. 24, § {1 71, 74. Since the Coomld not trace the aforementioned C.F.R.

cited by Plaintiff, it will construe Plaintiff &rgument under 28 C.F.R. 8541.7(c) and 28 C.F,
8541.8(c) (“Unit Discipline Committee (UDC) revienf the incident rport” and “Discipline
Hearing Officer (DHO) karing” respectively).

Below is a timeline of relevant facts relatedPlaintiff’'s procedual due process claim:

e October 16, 2008: Pioneer Defendants cikttte allegedly false incident repor

e October 17, 2008: Plaintiff wasamsferred to the FDC SeaTac;

e October 21, 2008: Pioneer staff conddctn investigatio and recommende
termination from PFH;

e October 23, 2008: BOP heéag was discontinued for lack of evidence;

e January 15, 2009: Plaintiff was transferred to another reentry center in Tacg

e June 5, 2009, Plaintiff was releasednfr BOP custody before his project
release date of July 13, 20009.

Dkt. #24. Ordinarily, the Unit Discipline Comttee (UDC) will reviewthe incident report
“within five work days afteit is issued, not couimg the day it was s@ied, weekends, and

holidays.” 28 C.F.R. 8541.7(c). Here, the incideeport was created on a Thursday (Octobel

2008) and the hearing was conducted on theviing Thursday (October 23, 2008). Thus, the

hearing occurred on the fifth work day after theidient report was created in compliance wit
the suggested time frame.

Plaintiff also contends thatdividual federal Defendds relied on Pioneer’s false
incident report in deciding to transfer hivack to FDC SeaTac. The government, in turn,
concedes that the BOP Discipline Hear@igicer, Randy McWilliams, did not certify the
incident report because of a lack of eviti@ty support, and expunged the report on Novemb
18, 2008. Dkt. # 63, p.6. As a result of expungingféifee incident reporPlaintiff was never
convicted of a disciplinary viation. Furthermore, evenH#iaintiff was convicted of a
disciplinary violation, the sulegjuent expungement of such conviction would remedy any d

process violation leading to the convicti®@urnsworth 179 F.3d at 771.

R.
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More troubling, however, is the fact tHalaintiff was transferred to FDC SeaTac on
October 17, 2008, almost a week before theihgaook place on October 23, 2008. It is true
that BOP has the discretion to “designate tlae@lof the prisoner’s iprisonment,” which giveg
BOP the right to transfenot to punishinmates without a hearing. 18 U.S.C. § 3621(b).
“[R]Jemov]al] from program and/ogroup activity” is listed on BOR'regulation as an “availabl
sanction” for low, moderate and high severity lgu®hibited acts to benforced after a hearin
by the Disciplinary Committee. 28 C.F.R. § 548%41.7(f) (if the UDC finds that an inmate
“committed a prohibited act(s), the UDC can impose any of the available sanctions...”).
Therefore, it appears that the Bureau ofdfrssdoes not have the right to punish inmates,
including termination of a progranpyior to a disciplinary hearing.

In this case, if BOP énsferred Plaintiff as punishmenfor committing a prohibited act
it should have held Plaintiff'disciplinary hearing por to his transfeas required under 28
C.F.R. 8§ 541.7 in order to ast@n whether he actually committed a “prohibited act” under 2
C.F.R. 8 541.3. Whether Plaintgftransfer was punitive or anesgise of BOP’s discretionary
power is a factual issubat cannot be dismissedithe pleading stage.

Considering the discrepancies between the statute (giving BOP full discretion in
designating place of imprisonment) and the regulation (describing removal from a progral
form of punishment to be imposed after a hregr the nebulous reasoning behind Plaintiff's
transfer; and the issues of maéfact surrounding the hearingbe Court finds that Plaintiff
alleged sufficient facts to form a cognizablegdural due processagh against the federal
Defendants.

Since Plaintiff has established a colorabbiraolagainst the individlidederal Defendant

for violation of his due process rights, theu®t must now decide vether such right was

8

nasa

192}
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“clearly established” at the time Plaintiff waartsferred to FDC. This inquiry turns on the
“objective legal reasonableness’ of the actioseased in light of thiegal rules that were
clearly established at the time it was takeimtlerson v. Creightqr83 U.S. 635, 638 (1987)
(quotingHarlow, 457 U.S. at 818-819). The objective qumsin this case is whether the
individual federal Defendants glal have believed Plaintiff’'sansfer prior to a disciplinary
hearing to be lawful in light of clearlstablished law and theformation possesseltl. at 641.
While the right to due process of law is clea$tablished by the Due Ress Clause, the test
“clearly established law,” howeviemust be more specific théimat in order to bear some
relationship to the “objewe legal reasonablenessf the action in questiond. at 639. Here, a
reasonable federal officer would have known #laintiff had a right ta disciplinary hearing
under 28 C.F.R. 8 541.7 prior to being sanctionee@rdfore, the Court finds that Plaintiff had
“clearly established” right to laearing prior to being sanctiond@ecause the unlawfulness act
terminating Plaintiff from the program agpanishmenftor violating a condition of the
community program prior to a disciplinary hewgyiis clearly establislae individual federal
Defendants are not entitled to qualifiedhmmnity. Consequently, the Court denies the
government’s motion as to the procedural drezess claim. In addition, the Court grants
Plaintiff leave to conduct discovery as to this issue.
b. First Amendment Free Speech Claim

Plaintiff alleges that his First Amendmerghts were violated when he was “denied h
right to correspond and appearin his civil matte against the Department of Labor and
Industries, [Juan D. Vega, Jr., v. Dept’ of LaBoindus. of State of Wash.].” Dkt. # 24, { 82.
is well established that prisoners havepastitutional right of access to the couBsunds v.

Smith 430 U.S. 817, 821 (U.S.N.C. 1977). Uewis v. Caseyg18 U.S. 343(1996), however, tl

a

of

S

—

Supreme Court reviséBlbbundsand explained that prisonergjht of access to the courts does
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not guarantee inmates the resources to transform themselves into “litigating engines cap:
filing everything from shareholdelerivative actions to slip-andif&laims;” rather, it provides
them with the tools they need in order to “atttwdir sentences, directty collaterally, and in
order to challenge conéins of confinement.id at 355. Inmates’ right cdccess to the courts |
therefore restricted to non-frivalis direct criminal appeals, heds corpus proceedings, and ¢
rights actionsld at 354. Apart from that, “[iijmpairment ainy other litigatingcapacity is simply
one of the incidental (and pedtly constitutional) consequenceaainviction and incarceration
Id at 355. Plaintiff's cause of agn against the Departmentloébor and Industries is a civil
action. As such, Plaintiff has not alleged ameation of his First Amendment right.
Additionally, Plaintiff claims it was unlawful to transfer him in retaliation for pursuin
litigation. Indeed, the prohibitioagainst retaliatory punishment‘™early established law” in
the Ninth Circuit for quified immunity purposesPratt v. Rowland65 F.3d 802, 806 (9th Cir.
1995). Prisoners may not be transferred inliegtan for exercising their First Amendment
rights. “This is so despite tHact that prisoners generallyveno constitutionally-protected
liberty interest in being held air remaining at, a given facilityld. The parties disagree as to
the reasons for Plaintiff's transfer to FDC. Mdual federal Defendantssentially contend thg
Plaintiff transfer was a lawful exercise of B@Rliscretion to designaggace of imprisonment,
while Plaintiff claims his transfer was dueltis active pursuit of litigion. In support of his
allegations, Plaintiff quotes Donald Jacksor, B-H Home Confineméoordinator/Center
Discipline Committee Chairperson for the Fedl&@P stating that Plaintiff had violated a
condition of community program by “pursuing active case with the Department of Labor a
Industries.” Dkt. # 24, 159. While Mr. Jacksoreeommendation that Plaintiff be terminated

impress upon ... other residents that this kind diaveor will not be tolerated” is considered

hble of

vil
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retaliatory, Mr. Jackson is not a federal empl®ynd therefore cannot be sued for violating
Plaintiff's First Amendment rights und&ivens Accordingly, the Court grants the governmei
motion as to the First Amendment claim.

c. Fifth Amendment Equal Protection Claim

Plaintiff alleges that the indidual federal Defendants deped his “clearly established
constitutional rights of equal protection of the laws of the dntates and the equal rights,
privileges and immunities of a citizexi the United States because he v&dg h black male.”
Dkt. # 24, p.27. Prisoners are protected undeEtpual Protection Clause of the Fifth
Amendment from invidious discrimination based on r&¢elff v. McDonnell418 U.S. 539
(1974). In order to establish a violation oé tBqual Protection Clauselaintiff must present
evidence of discriminatory intent basgglon his membership in a protected cl&ese
Washington v. Davjg126 U.S. 229, 239-40 (197@errano v. Francis345 F.3d 1071, 1082
(9th Cir. 2003). Intentional discriminatione@ns that the alleged discriminatory conduct
occurred at least in part becauddPlaintiff's protected statudlaynard v. City of San Josg7
F.3d 1396, 1404 (9th Cir.1994). Plathstates that Defendants, determined to make an exd
of him, “choose $ic] Plaintiff, who is a black male from over 200,000 plus inmates in the
Federal Bureau Prisons system, as the only inthates required to seek their permission be
accessing a court by written correspondence.” B4, § 44. There is, however, no factual
content in Plaintiff's complaint that permitstiCourt to draw such an inference. There is

basically no factual allegation —h&tr than the allegation that Ri&ff himself is black — that

would support the inference that the defendaatt®ons were motivated by racial aninums. As

the Court previously noted, “Plaintiff has failexplead any factual allegations that would

support his conclusion thtte actions of the defendants weretivated by racial animus.” Dkt

nt's

mple

fore

# 34, p.10-11. Although the Court must liberalgnstrue Plaintiff's claims, Plaintiff's
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allegations do not assert the fadtoasis for an Equdrotection claimUnited States v. Fisher,
38 F.3d 1144, 1147 (10th Cir.1994).devthough Plaintiff ipro se he must do more than mak
conclusory allegations in suppaf his constitutional claimas the Court cannot fashion his
arguments for himd. Thus, even assuming the truth of Rtdf’s allegation that he was the
only inmate required to seek permission befweessing a court bacse he is black, his
conclusory allegations do not@w for proper analysis. Thereforlaintiff has failed to allege
sufficient facts to establish a vatlon of his rights undehe Equal Protectiodause of the Fifth
Amendment. As a result, the Court grantsgbeernment’s motion as to the Equal Protectiof
claim.

d. Fourth Amendment Search and Seizure Claim

Plaintiff alleges that the U.S. Marshalehated “his clearly established constitutional
right to be secure in his perststom unreasonable force and seizwéhout authority of law, or
by abuse of authority of law, guaranteed byRbarth Amendment,” (Dkt. # 24, § 77) when th
picked him up at PFH and transfati@im to FDC SeaTac on October 17, 20d8at § 85. “The|
Fourth Amendment right of people to be seagainst unreasonableasehes and seizures
‘extends to incarcerated prisoners; however rdasonableness of a particular search is
determined by reference to the prison conteXttibmpson v. Souzall F.3d 694, 699 (9th
Cir.1997) (internal citation omitted). Prisoners b burden of showing that the prison offig
intentionally used “exaggerated or excessive means to enforce seddrityenfelder v.
Sumneyr 860 F.2d 328, 333 (9th Cir. 1988). Plaintiftkes no such allegation. At best, he

contends that the Marshals were presumablyéarwith guns” at the time he was seized. DK

24, 1 55. Plaintiff makes no factualegations that would sustainetiinference that the Marshals

engaged in unreasonable or exaggerated acti@tsuBe Plaintiff has failed to allege sufficiel

e

—
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facts to establish a violation bfs clearly established righhder the Fourth Amendment, the
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Court grants the governmentisotion for judgment on the pleadings as to the Fourth
Amendment Search and Seizure claim.

e. Eighth Amendment Unreasonable Force Claim

Plaintiff alleges that individudederal Defendants acted withnreasonable force.” Dkt
# 24, 19 77, 82(b), 85. The Eighth Amendment goidhithe imposition of cruel and unusual
punishment and “embodies broad and idealigiiccepts of dignity, civilized standards,
humanity and decencyEstelle v. Gamblet29 U.S. 97, 102 (1976)itation and internal
guotations omitted). The use of excessive phys$arak against a prisoner may constitute cru
and unusual punishment even though timesite does not suffer serious injududson v.
McMillian, 503 U.S. 1, 4 (1992). The core of judidiajuiry is “whether force was applied in
good-faith effort to maintain or restore discipline maliciously and sadistically to cause hari
Id. at 6. “To violate the Cruel and Unusual Pumsits Clause, a prison official must have a
‘sufficiently culpable state of mind.Farmer v. Brennan511 U.S. 825, 834 (1994). Plaintiff
has failed to articulate angstances involving #use of unreasonable force by individual
federal Defendants, let alone their state of mitidintiff makes no factualllegations that woul
sustain the inference that the Marshals useéasonable force when removing and transpor
him. Plaintiff provided no india of unreasonable force and consequently failed to establis
violation of his Eight Amendment right. Therefore, the Court grants the government’s mot
to the Eight Amendment claim.

B. Plaintiff's Negligence Claims

Plaintiff asserts causes aftion for negligence agairtste government and Pioneer
Defendants. Plaintiff's negligence claim agait&t government arises under the Federal Ton
Claims Act (“FTCA”"), while Plaintiff's neglignce claim against PioeeDefendants arises

under Washington State law.
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1. Negligence under the FTCA

Plaintiff raises three tort claims against theited States of America: general negligence,

failure to train, and failure to supervise. Theitdd States is immunedm suit unless it consen

to be suedUnited States v. Sherwoagl2 U.S. 584, 586 (1941). The FTCA, 28 U.S.C. §

1346(b), is a limited waiver of sovereign immuynitendering the United &tes liable for certain

torts committed by federal employees. Under th€&Tthe United States can be held liable *
injury or loss of property, or personal injuryagath caused by the negligent or wrongful act
omission of any employee of the Governmentievlacting within the sape of his office or

employment...'ld. As a preliminary matter, “plaintiffdars the burden of persuading the cou

that it has subject mattemrjsdiction under the Act's gera waiver of immunity.”Prescott v.

ts

for

or

—+

United States973 F.2d 696, 700 (9th Cir. 1992); 28 U.S.C. § 1346(b). On December 2, 2011,

the Court found that it has jurisdiction to h&daintiff's tort claims under the FTCA to the
extent that they are predicated the conduct of government employeBt. # 34.The burden
then shifts to the government to prove the appiiitalof one of the excgtions to Federal Tort
Claims Act's general waiver of immunitiyrescottat 702.

a. General Negligence and A duty of Ordinary Care

In order to prove a cause adtion for negligence, Plaintifiust establish existence of 3

duty owed, breach of that duty, resulting injuapd proximate cause between breach and injury.

Tincani v. Inland Emire Zoological Soc.124 Wash. 2d 121, 127 (1994). “Washington court
have long recognized a jailor's sg@aelationship with inmates, gecularly the duty to ensure
health, welfare, and safetyGregoire v. City of Oak Harboil70 Wash. 2d 628, 635 (2010)

(citation omitted). The duty owed to inmates positive and nondelegable duty arising out @
the “special relationship that results wheruatodian has complete control over a prisoner

deprived of liberty."Shea v. City of Spokant/ Wash.App. 236, 242 (197 &ff'd, 90 Wash.2d

(2]

—h
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43,578 P.2d 42 (1978). Therefore, because Defendaved a duty to Plaintiff to ensure his
health, welfare, and safety, the Court niestermine whether such duty was breached.

In Washington State, breach of the jaildtgy is found in cases where inmates either
died or sustain serious bodily har§ee Gregoirel70 Wash. 2d 628 (jailoksolated their duty
of care to a prisoner after an inmatentoitted suicide by hanging in his jail cel§usah v.
McCorkle,100 Wash. 318, 325 (1918) (breach ofychitcare was found when prisoner was
attacked, cut, and stabbed with a knife by another inmEte)npson v. King Count$63 Wash
App. 184 (2011) (jailor’s failure ttake reasonable steps to protect inmate from being raped

constituted negligence). The scope of jailordydo inmates in Washington State is therefor

11%

narrowly defined by the courts as a duty to pré\actual physical harm to the prisoner. Here),
Plaintiff does not specify any irdent involving physicaharm. Plaintiff also does not allege any
facts that would allow this Court to conclude that individual fddeedendants disregarded
Plaintiff's safety and healtiAs a result, the Court grantstgovernment’s motion as to the
general negligence claim under the FTCA.
b. Negligent Training and Supervision

Plaintiff alleges that federal Defendantsceived negligent supasion and training
from the FBOP.” Dkt. # 24, 1 125. The questimiore the Court is then whether BOP’s
decisions regarding supervision and trainingvéthkin the discretionaryunction exemption to
the liability of the United States under FTCPhe discretionary function exception is a
limitation on the FTCA’s waiver of sovereigmmunity. 28 U.S.C 8§ 2680 (a). It covers acts

involving “an element of judgment or choice’tifey are based on considerations of public

policy. United States v. Gaubert99 U.S. 315, 316 (1991). The discretionary function exception

will not apply when “federal state, regulation, or policy speaflly prescribes a course of

action for employees to followld. (quoting Berkovitz by Berkovitz v. United Stgté86 U.S.
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531,536 (1988)). To determine applicability of detmnary function exqeion, the Court must

determine: (1) whether challengactions involve an element afdgment or choice, and (2) if @

specific course of action is not specified, whetliscretion left to the government is of a kind
that the discretionary functiaxception was designed to shiaddmely, actions and decisions
based on considerations of public poliMyers v. U.§.652 F.3d 1021, 1028 (9th Cir. 2011).

The BOP is responsible for the “managetaard regulation of all Federal penal and
correctional institutions,” “theafekeeping, care, and subsisteofcall persons charged with of

convicted of offenses against the United Stateand “the protection, istruction, and disciplin

W

of all persons charged with or convicted of offenses against the United States.” 18 U.S.C
(8)(1) — (a)(3). This provision does “not mandatgpecific, non-discretiomacourse of conduct,
but rather leaves the BGIPnple room for judgment3antana-Rosa v. United Stat885 F.3d

39, 44 (1st Cir. 2003) (internaltation omitted). Considering the @@ discretion afforded to the

A\1”4

BOP, the first prong dflyersanalysis is satisfied. Next,dlCourt considers whether BOP’s

decisions regarding training and supervision ®einployees are of the kind that discretionar

<

function exception was designed to shield.

The Ninth Circuit has held the hiring, training and supervision of employees to be
discretionary acts within the discretiopdunction exemption to the FTCASee Nurse v. United
States 226 F.3d 996, 1001-02 (9th Cir. 2000) (holding #latntiff's claims of “negligent and
reckless employment, supervision and trairofigemployees “fall squarely within the
discretionary function exception”3ge alsdoe v. Holy Seeb57 F.3d 1066, 1084 (9th Cir.
2009) (The decision of whether and how to retaid supervise an employee is the type of
discretionary judgment that the exclusion wlasigned to protect). Here, Plaintiff has not

described any incident nor articulated anyddotsupport his conclusion that the individual
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federal Defendants received negligent trainind supervision. Additionally, the government
met its burden of proof to establish that BOfP&sning and supervisionegisions fall within the
discretionary function exception to the FTCA efé&fore, the Court gnts the government’s
motion as to the negligentining and supervision claims.

2. Nedgligence under Washington State law

Plaintiff claims that he “was falsely chafdewith violating a ©ndition of a Community
Program, falsely found guilty of the false charged falsely imprisoned #ihe Federal Detentio
Center from October 17, 2008, to January 15, 2009ifeety days; which ...resulted in sever
and extreme fright, shock, horror and emotiahsiress...[and] physical injuries, pain, sufferi
mental anguish, emotional distress, and\esges.” Dkt. # 24, T 144. Under Washington Sta
law, a cause of action for negdigce requires the plaintiff to ebtash (1) the existence of a dut
owed, (2) breach of that duty,)(& resulting injury, and (4) a proximate cause between the
breach and the injury?edroza v. Bryantl01 Wash.2d 226, 228 (1984). “Actual loss or dam;
is an essential element in the formulationh& elements necessary for a cause of action in
negligence.'Gazija v. Nicholas Jerns C86 Wash. 2d 215, 219 (1975). €rhfore, if Plaintiff
has not suffered appreciable harm as a apresece of Defendant’s negligence, he cannot
establish a cause of action for negligendePlaintiff claims that hevas incarcerated for ninety
days and suffered physical injuries, emotionalrdsst and lost wages as a result of Defendar
negligent acts.

a. Incarceration for ninety days

Plaintiff asserts he was injured by havingé&sve ninety days at FDC SeaTac after be
transferred from Pioneer Fellowship House. linslisputed that Plaintiffvas sentenced to sery
a sixty-three month sentence and pursuant td.83C. § 3621(b), BOP “may at any time ...

direct the transfer of a prisoner from one penalasrectional facility taanother.” As previously

nas

age

1ts’

ing

e
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stated, inmates have no liberty interest in dvig transfer to anotheorrectional facility.
Therefore, BOP has the right to transfer inmmateany BOP institution. Given that BOP was
imposing any additional imprisonment time oaiRtiff by transferring him to FDC SeaTac,
Plaintiff was not harmed by having to servedestence at FDC SeaTather than at PFH.

b. Physical, emotionaknd financial harm

Plaintiff asserts he sufferedvee and extreme fright, shodkgrror, emotional distress,
physical injuries, pain, suffering, mil anguish, and lost wagesagesult of being transferreg
to SeaTac based on a false report. Dkt. # 24 éaneral rule, Washington State courts have
denied recovery for emotiondistress in cases not involving malice or wrongful intent, unle

there has been an actual invasioma @laintiff's person or securit$eeSchurk v. Christense80

Wash. 2d 652 (1972)Vhite River Estates v. Hiltborunet34 Wash.2d 761, 766 (1998) (holding

that emotional distress can be remedialy if based inntentional tort);Birchler v. Castello
Land Co.,133 Wash.2d 106 (1997) (allowing recovery of emotional distress damages whe
there was an intentional interference with property intereStgle v. Burns & Roe, Inc106

Wash.2d 911, 916 (1986) (holding that damages for emotional distressadadle upon proof

hot

re

of an intentional tort). Here, Plaintiff has radhimed that the emotional distress involved malice

or was a direct result of physidarm. Ordinary negligence, suak in this casewill usually not
suffice as the basis for recovering emotional dggsavithout physical injury. Emotional distrg
caused by negligent acts cannot be remediessarthe act causing the mental fright also
threatens immediate bodily har®mith v. Roden&9 Wash. 2d 482, 489, 418 P.2d 741, 746
(1966)amended423 P.2d 934 (Wash. 1967) (internal citations omitted). On the other han
mental suffering or emotional distress is caused by a willful act, recovery is perditted.

Plaintiff's emotional distress clai is based on general negligence, rather than an intentiona

SS

Al or

2SS

willful tort. In such cases, physical injury musg proven before damages for emotional distr
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are recoverabl®ickford v. Masion124 Wash. App. 257 (Div. 2 2004), citikgnnedy v. Byas

867 So.2d 1195, 1197-98 (Fla.2004) (Florida distriartcdenied emotional distress damage

J7

where the claim involved only negligence, not malis behavior). Here, Plaintiff has made njo
specific claim or reference to any physicalirg. Plaintiff has alsaot claimed that his
emotional distress was a result of a willfutttoy the Defendants. Consequently, as matter of
law, Plaintiff does not have a cognizable laf emotional distress under Washington State
law.

In addition to emotional harm, Plaintiff alstaims he suffered “lost wages,” as he had
secured employment with Pioneer Food Servires to his transfeand was making $8.07 pef
hour. But given that Plaintiff had no right to remainPFH; he is not eitied to any wages he
would have been able to earn by being at the re-epftrier. Accordingly, Plaintiff failed to
establish that he suffered any phgsi@motional, or financial haras a result of his transfer tg
FDC SeaTac.

Even if Plaintiff had suffered apprecialbilarm, in order to assert a claim he must
establish that it was a result of Pioneer Deferglamlation of a duty of care. As previously
mentioned, jailors have a duty to ensure ingidtealth, welfare, and safety. The threshold
guestion then becomes whether Pioneer Defendantconsidered “jailors” for the purpose of
this negligence claim. Pioneer Defendants conteatithey owed no spetdiduty to plaintiff
because “BOP is the only entity, as the jaileho may discipline ootherwise sanction a
resident pursuant to 28 C.F.R. 541.3.” BkB2, p.52. Furthermore, Defendants contend tha
Pioneer cannot discipline or sanction a resident, but maynaatkg recommendations to BOP|
Id. Indeed, PFH did not discipline Plaintiffistead, Pioneer employees wrote a report and

recommended Plaintiff's transfes the BOP. While PFH wasvolved in the preliminary steps
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leading to Plaintiff’'s transfeBOP made the ultimate determiizgi. Consequently, Plaintiff ha
failed to meet the elements of a negligedegm. Therefore, the Court grants Pioneer
Defendants’ motion as to the negligerclaim under Washington State law.

C. Plaintiff's Discri mination Claim

Plaintiff claims that Pioneer Defendants denied Plaintiff of his rights under the
Washington State Constitutiam violation of RCW 49.60.010, e$eq., commonly referred as
Washington Law Against Discrimitian (“WLAD”). WLAD prohibits,

[Dliscrimination in employment, in edit and insurance transactions, in

places of public resort, accommodati or amusement, and in real

property transactions because afce, creed, color, national origin,

families with children, sex, marital status, sexual orientation, age,

honorably discharged veteran or mifitastatus, or the presence of any

sensory, mental, or physical disabildy the use of a trained dog guide or

service animal by a person with a disability...

Causes of action under WLAD can be sustdionly by individuals who fall within the
definition of persons protectathder RCW 49.60, including thesvho engage in credit and
insurance transactions, in places of publgore accommodation, or amusement, and in real
property transactions, or are breastfeedinghers. RCW 49.60.030. At first glance, Plaintiff
does not fall into any of these categories and therefore lacks stamdungtain a claim under
WLAD. Construing Plaintiff's clans liberally, however, the Caucould deduce that Plaintiff
believes he is protected under WLAD because Pioneer Fellowship House is a “place of
accommodation”. The definition of “place atcommodation” under RCW 49.60.040 does n
include a private re-entry house. NonetheléBse definition of public accommodation is a
broad one and need not list everggible example to which it applie®pilado v. N. Am. Gay

Amateur Athletic Alliancer92 F. Supp. 2d 1151, 1159 (W.D. Wash. 2011).

Under WLDA public accommodation is defined as:
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[Alny place, licensed or unlicensed, gtefor gain, hire, or reward, or
where charges are made for admissgaryice, occupancy, or use of any
property or facilities, wather conducted for the entertainment, housing, or
lodging of transient guests, or for the benefit, useaamommodatiorof
those seeking health, recreation, mst, or for the burial or other
disposition of human remains, dor the sale of goods, merchandise,
services, or personal property, or for the rendering of personal
services.PROVIDED, That nothing contaidein this definition shall be
construed to include or apply to anystitute, bona fide club, or place of
accommodation, which is by itsature distinctly private. (emphasis
added).

To this date, no Washington case has appe@D to a prisoner’s treatment by a jail

residential treatment center because they arplaces of public aceomodation. Residential re

entry centers are notably distincplyivate, as absent a crimirsdntence, members of the public

cannot get accommodation in such facilities. The Court finds Pioneer Fellowship House i

private facility not a place of public accommodatidpilado, 792 F. Supp. 2d 1151 (describing

factors for the Court to consider in determinwligether an entity is a public accommodation:
charges for admission, (2) accommodateselsagking recreation, (3) sells goods and
merchandise, (4) operates where food or beverages of any kind are sold for consumption
premises, (5) offers sports aretreation activitis, and (6) operates where the public gathers
amusement or recreation). PFH does not offerts@ond recreation acties or sells food and
beverages to the public. PFH certa does not accommodate tleoseeking recreation, charge)
for admission, or sells goods. In sum, re-entmnytees such as PFH do rext a general course g
business provide goods or services to the gépaldic. Additionally, Plantiff has not alleged
any facts that would allow the Court to infeat PFH is a place of public accommodation.
Therefore, the Court granBoneer Defendants’ motias to the WLAD claim.
IV. CONCLUSION
Having considered the motions, responsesraplies, and the remainder of the record

the Court hereby finds and ORDERS:

5 a

(1)

on the

for

[

=
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(1) Defendant Pioneer Human Services’s Motion for Judgment on the Pleadings (I[Pkt. #

52) filed on behalf of Pioneer Human Sees, Heather Mcintyre, Bernadette Mathis,
Kristen Cortez, Stephanie Jonasd Donald Jackson is GRANTED.
(2) Defendants United States of America’stMa for Judgment on the Pleadings (Dk{. #
63) filed on behalf of the United StateSAmerica, Willian Brown, Jr., Kevin
Straight, and Arinda Philips is GRANTED part and DENIED in part, as discussed
above.
(3) The Court grants Plaintiff leave to contldéscovery on the procedural due process

claim.

(4) The Clerk is directed to send copies of Disler to Plaintiff ad counsel of record.

DATED this ' day of November 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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