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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ANTHONY R. KAZMAN, on behalf of
himself and others similarly situated,

Plaintiff,
V.
LAND TITLE COMPANY,

Defendant.

CASE NO. C11-1210 RSM

ORDER DENYING DEFENDANT’S
MOTION TO DISMISS

[. INTRODUCTION

This is a class action lawsuih behalf of Plaintiff AnthonyR. Kazman (“Kazman”) an
all others similarly situated against Defendaand Title Company (“Land Title") for variou
claims of liability. Dkt. # 14, Ex. 8 at 5-7. matter comes before the Court upon Defend:

Rule 12(c) Motion to Dismiss. Dkt. # 26. For tfeasons set forth below, Defendant’s motio

denied.
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II. BACKGROUND

A. Statement of Facts

Plaintiff, Anthony R. Kazman is a residentkitsap County, Washingh. He is bringing

this class action lawsuit agairisand Title Company, d/b/a Lanftle Escrow, for a breach

Contract, a breach of the duty of good faith danl dealing, a violation of Washington's

Of

Consumer Protection Act (“CPA”) under RCWtle 19.86, a breach of fiduciary duty, and

unjust enrichment.

Land Title is an escrow company with sincipal place of busess in Bremerton,

Washington. Land Title providegl¢ insurance, escrow and cliog services, and related real

estate services to customers withia 8tate of Washington and elsewhere.
In 2007, Plaintiff sought to refinance hieme by securing a new home loan fr
American Home Key, Inc. (“AHK”) in order to pay off two existing loans secured by degq

trust, one with National City Mortgage andethther with Peninsula Credit Union (“PCFCU

Defendant acted as the escrow agent for thedcdios and prepared a gement statement, al$

known as a HUD-1, for the Plaintiff identified &scrow No. E218536PL and dated June

2007 (the “Settlement Statement’)The Settlement Statement was prepared and signg

! Defendant attached four settlamstatements to its Motion ismiss: an estimated settlem
statement No. E-218536PL dated June 12, 2007, £16-1, App. 35-36, a final settlemg

om

rds of

d by

ent
Nt

statement No. E-218536PL dated June 18, 2@7at App. 7-8, an estimated settlem

nt

statement No. E-218536APL dated June 12, 2@f)7at App. 16-17, and a final settlemeént
statement No. E218536APL dated June 18, 2@0Dat App. 10-11. For purposes this ruling, the
Court only considered the final settlement statement No. E-218536PL dated June 18, 2007,

because that is the only statement referenc@&dhaimtiff’'s complaint. Dkt. # 14, Ex. 8 at 3.
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Defendant on June 18, 200@nd the deeds of trust were reconveyed by National City Mor
and PCFCU on July 3 andrde 22, 2007, respectively.

Defendant prepared the Settlement Staterperguant to the Escroimstructions signe

lgage

[®X

by Plaintiff on June 12, 2007. DKt.26-1, App. 13-15. The Escrow Instructions are identifigd as

document No. E-218536.PDF/E-218536/R). The Escrow Instructions cover a wide rangé¢ of

topics including the following:

TERMS OF FINANCING TRANSACTION Tk terms and conditions of the
financing transaction which the subject of these instructions . . . are set forth in
the loan commitment or other written dmeent or agreement . . . (referred to
herein as the “parties’ agreement”), whiis made part of these instructions by
this reference. . . . These instructicare not intended to and[,] modify[,] or
supersede the terms and conditions of the parties’ agreement and if there is an
conflict or inconsistency between thesstinctions and the parties’ agreement,
the terms and conditions of the past agreement shall control.

SETTLEMENT STATEMENT The settlement agt is instructed to prepare a
settlement statement showing all furdkposited for the account of each of the
parties and the proposed disbursemdrisn such funds. No funds shall be
disbursed until the parties have examiaad approved the settlement statement.
Some items may be estimated, and the &imadunt of each estimated item will be
adjusted to the exact amount requiredbtopaid at the timef disbursemeniThe
settlement statement will be subjectatadit and any errors or omissions may be
corrected at any time. lany monetary error is foundhe amount will be
immediately paid by the partyable for such payment to the party entitled to
receive it

SETTLEMENT AGENT’'S FEES AND EXPENSEShe settlement agent’s fee is
intended as compensation for the services set forth in these instrudtions.
additional services are required to comply with any change or addition to the
parties’ agreement or thesesimuctions, or as a resutif any party’s assignment

of interest or delay in performancéhe parties agree to pay a reasonable
additional fee for such services. The rtshall also reimburse the settlement
agent for any out-of-pocket costs and expensesirred by it under these
instructions.

2 The Court notes that the copy of the Setdat Statement, No. E-218536PL dated June
2007, is not signed or dated by Plaintiff. DKt26-1, App. 7-8. However, the parties have
raised the omission in their pleadings or motion.

» 18,
not
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RECONVEYANCE AUTHORIZATION: ACS Northwest, Inc. is hereby

authorized to receive information on royf behalf in ordeto obtain release or

reconveyance documents on my/our loan(thout further written approval from

the undersigned.

Id. (emphasis added). AHK praled Specific Closing Instrtions to Defendant ths
included American Home Key’'s ‘&TIMATE OF FEES AND COSTS.Id. at App. 21-22.

Defendant prepared the Settlement Statement listing the final charges to be
Plaintiff. These charges included $230.00 fRecon Fee/ACS/Land Title” payable to A(
Northwest, Inc. and $60.00 for “Express iMaourier Fee” payable to Defendaid. at App. 8
The Settlement Statement provided that it wasnished to give you a statement of acj
settlement costsand that the ‘gJmounts paid to and by thetdement agent are shovind. at
App. 7 (emphasis in original). Ehsettlement agent certified that the Settlement Statement
TRUE AND ACCURATE ACCOUNT OF THEFUNDS WHICH WERE RECEIVED ANQ
HAVE BEEN OR WILL BE DISBURSED.1d.

Plaintiff alleges that Defendamtas not required to prepaor record any reconveyan
documents. Plaintiff contendsathNational City Mortgagerel PCFCU were responsible 1
preparing and recording the reconveyance documents. Thus, Plaintiff claims that De

impermissibly charged a $230.00 fee for a serbedendant did not provide. Plaintiff al

alleges that Defendant overcpad for the $60.00 “Express/Mail/Caer Fee” and that there

paid by

S

ual

IS “A

ce

or

fendant

0]

U

is

no record of the true cost of the service. lna@Plaintiff alleges that members of the putative

class were similarly chargexnt overcharged by Defendant.
Defendant moves to dismiss, claiming that ®iffihas failed to plead sufficient facts

establish a claim for which relief may be granted.

ORDER DENYING DEFENDANT’'S MOTION TO DISMISS - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I1l. DISCUSSION
A. Standard of Review

The Court reviews a Rule 12(c) motion to dismiss under the same standards af
12(b)(6) motion.Cafasso, U.S. ex rel. v. Gen. Dynamics C4 Sys,,88¢. F.3d 1047, 1055 n|
(9th Cir. 2011). In theontext of a Rule 12(b)(6) motion, tl®urt’s review is generally limite
to the contents of the complairknievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 200
However, the Court may consider documents datshe pleadings when the contents of

documents are referenced extensively in the ¢aimip the contents of the documents form

5 a Rule
4

d
5).
the

the

basis of the plaintiff's complainRarrino v. FHP, Inc,. 146 F.3d 699, 705-06 (9th Cir. 1998),

superseded by statute on other groyrg&U.S.C. § 1453(bs recognized imMAbrego Abrego v.

The Dow Chem. Cp443 F.3d 676, 681 (9th Cir. 2006), or tBeurt takes judicial notice of th
contents because they are a matter of public reteelyv. City of Los Angele250 F.3d 668
689 (9th Cir. 2001). Because thscrow instructionand settlement documents form the b
for Plaintiff's claims, they have been cahered by the Court for purposes of ruling
Defendant’s motion to dismiss.

In considering a Rule 12(b)(6) motion tesmiiss, the Court must determine whether

plaintiff has alleged sufficient facts to state aroldor relief which is “plausible on its facs.

Ashcroft v. Igbal 129 S. Ct. 1937, 1951 (2009) (quotiBgll Atlantic Corp. v. TwombJy550

U.S. 544, 570 (2007)). A claim iadially plausible if the plaintiff has pled “factual content {

allows the court to draw the reasonable infegethat the defendant lisble for the miscondug

alleged.” Id. (citing Twombly,550 U.S. at 556). In making this assessment, the Court acce
facts alleged in the complaint as true, and makesfarences in the light most favorable to

non-moving party.Baker v. Riverside County Office of EJu&84 F.3d 821, 824 (9th Cir. 200

e

ASiS

on

the

hat

~—+

pts all
the

9)

(internal citations omitted). The Court is nbpwever, bound to accefhe plaintiff's lega
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conclusions.Igbal, 129 S. Ct. at 1949-50. While detailieattual allegationsire not necessar
the plaintiff must provide more than “labels ammhclusions” or a “formulaic recitation of t
elements of a cause of actionwvombly 550 U.S. at 555.
B. Breach of Contract

Defendant contends that Plaintiff's breachcohtract claim must be dismissed bec4d
Plaintiff cannot point to any portion of themract that Defendant breached. Dkt. # 26
Defendant argues that the Escrow Instructipesnit Defendant to charge for “out-of-pock
expenses which “constitute ‘additional servicg®r which] the parties agree[d] to ps
[Defendant] ‘a reasonable feeld. at 7. Defendant’s general claim is that it did not breag
contract with Plaintiff because it wasaabed to charge fathe additional feedd. at 8. However
Defendant misconstrues Plaintiffs claim.

Plaintiff does not allege th&iefendant was not allowed to charge for additional ser

or costs actually incurred. Rather, Plaintifeges that Defendant ditbt conduct any addition

use

etn

o)

y

h its

vices

al

services or incur any additional costs for whpdlyment would have been required; therefore,

the additional fees were impermissible undex tontract. Dkt. # 14, Ex. 8 at 27. Tak
Plaintiff's factual allegatins as true, Plaintiff has stated a glale claim for breeh of contract.

Defendant urges the Court to conduct auakinquiry and apply similar reasoning as
courts inContos v. Wells Fargo Escrow Co., LLNo. C08-838Z, 2009 WL 1475017, at *
(W.D. Wash. May 20, 2009), arfflageser v. Stewart Title of Seattle, |.IND. C09-582RAJ
2011 WL 6055421, at *2-3 (W.D. Wash. Dec. 6, 20Hgwever, the motions before the cot
in those cases were for summgargigment which requires a morgorous review than that us

to consider Defendant’s Motion to DismisSee Celotex Corp. v. Catre#77 U.S. 317, 32

(1986); Matsushita Elect. Indus. Co., Ltd. v. Zenith Radio Cofjg5 U.S. 574, 586-87 (1986).

ng

the

Thus, Defendant’s motion to dismiss Plaingf€laim for breach of contract is denied.
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C. Breach of the Duty of Gad Faith and Fair Dealing

Defendantcontendsthat Plaintiff's claim for a breach of the duty of good fa
and fair dealing must be dismissed becausentiffacannot point to any portion of the contr

that Defendant breached. Dkt. # 26, 10.

th

ACt

Under Washington law, “[t]here is in eyecontract an implied duty of good faith gnd

fair dealing. This duty obligates the partiestmperate with each other so that each may o

the full benefit of performanceBushbeck v. Chicago Title Ins. Cdlo. C08-0755JLR, 201

WL 2262340, at *6 (W.D. Wash. June 1, 2010) (quoBaglgett v. Sec. State Barikl6 Wash|,

2d 563, 569, 807 P.2d 356 (1991)) (internal quotetiomitted). However, “the duty of go

faith does not extend to obligate a party to accaptteerial change in thierms of its contrac

Nor does it inject substantive terms into the ipartcontract. Rather, itequires only that the

parties perform in good faith the oldigons imposed by their agreement’ (quotingBadgett
116 Wash. 2d at 569) (internal citat®and quotation marks omitted).

Plaintiff alleges that Defendacharged Plaintiff for fees dnexpenses that were eit}
not incurred or were overcharged. Dkt. # 14, Eat 8. Taking Plaintiff's factual allegations
true, Plaintiff has alleged a claim foreach of good faith and fair dealing.

D. Violations of Washington Consumer Protection Act (“CPA”)

Defendant contends that Riaif's claim for violations ofthe CPA must be dismiss
because Plaintiff has not pleaded sufficient factsstablish all of the grired elements. Dkt.
26, 10-11. In Washington, to “prevail in a priva@®A claim the plaintiff must prove (1)

unfair or deceptive act giractice, (2) occurring in trade sommerce, (3) affecting the pub

interest, (4) injury to a person’s boess or property; and (5) causatioRdnag v. Farmers In$

Co. of Wash.166 Wash. 2d 27, 37, 204 P.3d 885 (2009) (cittapgman Ridge Trainin

btain

0

pd

"

ner

as

1%
o

#

lic
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Stables, Inc. v. Safeco Title Ins. Cb05 Wash. 2d 778, 784, 719 P.2d 531 (1986)). Defel
contends that Plaintiff fails to sufficiently establish the first, third, and fourth elements.

1. Unfair or Deceptive Act or Practice

Whether a particular act @ractice is ‘unfair or decéipe’ is a question of lawPanag
166 Wash. 2d at 47. A plaintiff need not show tthet defendant intended to deceive, but ¢
that the alleged act had “theapacity to deceive a subst@l portion of the public.” Id.
“Deception exists ‘if there is a peesentation, omission[,] or praaithat is likely to mislead’
reasonable consumend. at 50 (quotingSw. Sunsites, Inc. v. Fed. Trade ComnT85 F.2¢
1431, 1435 (9th Cir. 1986)). But, the “universéwffair’ business practices is broader than,
encompasses, the universe'agceptive’ business practicedd. at 51. Thus, a deceptive act
necessarily unfair; but, amnfair act is not necessarily deceptigets are “unfair” if they caus
substantial injury that is‘not outweighed by countervailg benefits to consumers
competitors, and not reasonably avoidable by the consulder.”

Defendant contends Plaintiff’'s complaint does establish that Defielant’s actions wer
either unfair or deceptive. Dkt. # 26, 11. Defemdasserts that this Court should disn|
Plaintiff's claim and hold similarly to the courts @ontos 2009 WL 1475017, at *10, aj
Sageser2011 WL 6055421, at *3yhich both dismissed the plaiffit CPA claims on summat
judgment because the plaintiffs failed to estébtisat the closing fees charged in those ¢
were unfair or deceptive. Dkt. # 26, 11-13. Howewas previously noted, both of those c3
were decided on summary judgment. Additionall, fificts of both cases are distinguishable

In Contos the court found that the wire fees sdue were charged for wire transfers
actually occurred. 2009 WL 1475017, at *10. Whereas, lideentiff alleges that the courier f

was charged for a service that never occurred. Dkt. # 14, Ex. 8 at %agéserthe court

ndant

bnly

a

and
is
e

or

e
NiSs
nd

Yy
ases

ISEeS

that

ce

found that the allegedly deceptive conduct played t®irothe plaintiff's decision to close tf
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transaction, in part, because the defendant infortmegblaintiff that théee was for defendant]s

benefit alone and was not a charge for govemt recording and transfer. 2011 WL 6055421, at
*3. Here, Plaintiff alleges thabefendant listed charges thateither did not incur or were
overcharged and that Defendamnesented or implied that the fe@sre necessary to complete
the transaction. Dkt. # 14, Ex.a88 134. Taken as true, Plaint#ffactual allegatins sufficiently
plead the element of deceaptiand necessarily also plethe element of unfairness.

2. Affecting the Public Interest

Defendant contends that Riaff's CPA claim fails because the escrow relationship|is a
private transaction and does noteatfthe public interest. Dkt. # 26, 13.

In a private dispute, Washington has adoptedrthe that the public interest is affected
when there is a “likelihood that additional plaifgihave been or will be injured in exactly the
same fashion.Hangman Ridge Training Stables, In&¢05 Wash. 2d at 790. This is a factual
inquiry where the Court must look at multipkctors including, but not limited to, (1) whether
the acts occurred in the courskedefendant’s business, (2) whet the defendant advertizeg to
the public in general, and (3) whether théeddant and plaintiff ccupy unequal bargaining
positions. Id. at 791. Here, Plaintiff's factual allegatis, when taken as true, sufficiently

implicate the public interest.

3. Injury to a Person’s Business or Property

To “establish injury and causation in a CElaim, it is not necessary to prove one was

actually deceived. [Rather,] [i]t is sufficient ta@slish the deceptive act or practice proximately

174

caused injury to the plairitis ‘business or property.’Panag 166 Wash. 2at 63-64. Of course,
if “the deceptive act actually induces a personetband payment that is not owed” the act will

constitute injuryld. at 64.

ORDER DENYING DEFENDANT'S MOTION TO DISMISS -9
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Defendant contends thatafitiff cannot show an injurghat was proximately caused

from an unfair or deceptive aloecause Plaintiff cannot show anfair or deceptive act occured.

Dkt. # 26, 13. Defendant’s argument is without merit because, as previously discussed, |Plaintiff

has adequately pleaded the elements of deception and unfairness.

E. Breach of Fiduciary Duty

19%)

Defendant contends that aftitiff's claim for a breachof fiduciary duty must b

dismissed because Plaintiff has pleaded no faatsstiow a breach of a duty owed to Plainiff.

Dkt. # 26, 1.
An “escrow agent’s duties and limitatioage defined . . . blgis instructions.’Denaxas V|
Sandstone Court of Bellevue, L.L.C48 Wash. 2d 654, 663, 6338 125 (2003) (quotinilat’l

Bank of Wash. v. Equity Investpr81 Wash. 2d 886, 910, 506 P.2d 20 (1973Fq(ity
Investors)). “The tasks in the instructions must bedertaken with ‘ordinary skill and diligence,
and due or reasonable careEquity Investors81 Wash. 2d at 910 (quoting 30A C.JEScrowg
8 8 (1965)). “In addition, the escrow agent, dsidiary to all parties tthe escrow ‘must condulct
the affairs with which [it] is entrustedithi scrupulous honesty, skill, and diligenceD&naxas
148 Wash. 2d at 663 (quotirigquity Investors81 Wash. 2d at 910)nfiernal quotation and
citation omitted).

Plaintiff has alleged that Defendant breathts duty to act with scrupulous honesty,
skill, and diligence by charging unnecessary aessive fees. Dkt. # 14, Ex. 8 at {37-39. Taking
Plaintiff's factual allegations asue, Plaintiff has alleged aadin for breach of fiduciary duty.

F. Unjust Enrichment

1%
o

Defendant contends that Ri&ff's claim for unjust enghment must be dismiss

because Plaintiff's claim cannot stand given élkestence of a contractual relationship between

the parties. Dkt. # 26, 15.

ORDER DENYING DEFENDANT'S MOTION TO DISMISS - 10
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In Washington, “unjust enrichment is the tmed of recovery for the value of the ben

retained absent any contractuelationship because notions ofrfeess and justice require if.

Young v. Youndl64 Wash. 2d 477, 484, 191 P.3d 1258 (2008).daim for liability arises o

of the terms expressed in a written contract between the parties then the claim is contr

ofit

t

actual in

nature and a claim of unjushrichment is unavailabl&ee Chandler v. Wash. Toll Bridge Aufh.

17 Wash. 2d 591, 604, 137 P.2d 97 (194Blver v. Welle 44 Wash. 2d 288, 290-93, 266 P|

1053 (1954). But, if the liability arises outside thie express terms of the contract a “q
contract” is said to exist and the plaintiff yneecover under a theory of unjust enrichm
Young 164 Wash. 2d at 484. In order to recover foushenrichment a plaintiff must show tl
“(1) the defendant receive[d] arefit, (2) the receivetenefit is at the platiff's expense, an
(3) the circumstances make it unjust for the deéat to retain the Ibpefit without payment.1d.
at 484-85.

Washington courts recognize that where a payns made in “violation of the terms
the written contract . . . the implied liability tepay does not arise out of a written instrumg
rather, the “law in such cases [will imply] a lity to refund the illeghpayment, and, if ng
refunded, an action will lie to recover the amount unjustly retairi¢alver, 44 Wash. 2d at 29!
93 (quotingCity of Seattle v. WalkeB7 Wash. 609, 611, 152 P. 33®15)) (internal quotatior
omitted). Thus, “[w]here a party receives an @agment on a written contract, his liability
repay such overpayment does nasaout of the contc under which the overpayment is ma
... but it arises from a duty imposed by lawépay an unjust and unmerited enrichmelal.’at

295.

2d

hasi

of

”

nt,

—+

S

hde
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Plaintiff alleges that Defenda charged Plaintiff for expeas and services that weg
outside the express terms of the contract. Bkt4, Ex. 8 at 111-13. Taking Plaintiff's factt
allegations as true, Plaintiff has allegedlaim for breach of fiduciary duty.

V. CONCLUSION

Having reviewed the relevant pleadings, thela@tions and exhibitattached theret
and the remainder of the recordg Gourt hereby finds and ORDERS:

(1) Defendant’s Motion to Dismiss (Dkt.26) is DENIED, as set out above.

(2) The Clerk is directetb forward a copy of ik Order to plaintiffsand to all counsel

of record.

Dated September 21, 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

e

hal
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