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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
GAMLET VARDANYAN, CASE NO. C11-1224-RSM
Plaintiff, ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT

V.

THE PORT OF SEATTLE and
individuals JOHN DOE #1, JOHN DOE
#2, JOHN DOE #3, JOHN DOE #4,
JANE DOE #1, JOSHUA LANDERS,
JOSHUA MAIURI, BRANDON
BRUUN, JAMES WOLF, and BRENDA
NEIGEL-BRITT,

Defendants.

. INTRODUCTION

This action arises out of an altercation betwknntiff and a trafficcontrol officer in theg
summer of 2008 at Pier 66 in Seattle.féhelants Brenda Neigel-Britt, Brandon Bruun, and
James Wolf move for summary judgment. Far tbasons set forth below, Defendants’ motion

is GRANTED.
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1. DISCUSSION

A. Background

Plaintiff and a traffic controbfficer, John Doe #2, entered irda altercation at Pier 66
on July 26, 2008 SeeDkt. # 1. Plaintiff called 911 andRort of Seattle police officer (John
Doe #4) responded, assured the Plaintiff that thitgemaould be turned over to the prosecuto
office, and that he would receipaperwork from the prosecutoid.

On September 5, 2008, Plaintiff and John Do&v#g involved in a s®nd altercation g

Pier 66. 1d. According to Plaintiff, John Doe #2 approadhPlaintiff's vehick, stuck his middle

finger in the air, and ordered tRéaintiff to roll down his window.ld. John Doe #2 attests thg
the altercation began with the Plainylling profanities out of his car windowseeDkt. # 20,

Ex. A. After a heated verbal exchange, iti#fiexited his vehicleJohn Doe #2 ran towards

S

—t

14

—t

Plaintiff, then Plaintiff re-ented his vehicle and locked the deoDkt. # 1. John Doe #2 struck

the passenger door, causing a dent, and repeatedly banged on the widddWaintiff then
drove to the other side of the steexited his vehiel, and called 911ld. According to the
police report filed after the indent, John Doe #2 also called 918eeDkt. # 20, Ex. A.

Port of Seattle police officers and Defendatat this action Jéwia Landers, Joshua
Maiuri, James Wolff, and Brandon Bruun arrived oa sicene. Dkt. # 1. Also on the scene v
Jane Doe #1, a Port of Seattle employee who works at Pier 30, and John Doe #4, the offi
took Plaintiff's statement on July 26, 201@l. Plaintiff was ordered taove his vehicle out of
the roadway.ld. Defendant Landers and three othetnesses observed Plaintiff enter his
vehicle, move approximately 40 feet through thégstrian loading/unloandg area at a high rat
of speed, and come to a halting stop in froritariders in the pick up area. Dkt. # 20, Ex. A.

Upon exiting the vehicle, Landers and Maiuri grabbed Plaintiff's arms and arrested him. |

vere

cer who

Dkt. #

1. Landers’s grasp was allethe so tight that it left twises on Plaintiff’'s armsld. Plaintiff was
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placed in the rear of a patrol dar twenty minutes in hot weathdd. He alleges that Jane Doe

#1 took pictures of him while heas having difficulty breathingld.
Landers wrote in a police report that there wasbable cause to beliethat Plaintiff hag

committed the crime of assault in tHE-eﬂegree by spitting in John Doe #2's face, and the cr

of reckless driving, by reckless$peeding in a congested pedestrian area. Dkt. # 20, Ex. Al

Plaintiff was cited for reckless drivingl. at Ex. B, and on October 15, 2009, a pro-tem judg
King County District Court found prob&e cause for Plaintiff's arrest. at Ex. C. On June 25
2010, a jury found Plaintiff guilty of reckless drivintd. at Ex. D.

Plaintiff alleges that Defendants acted undéorcof state law irdepriving him of his
constitutional rights in viokdon of 42 U.S.C § 1983. Specifibg Plaintiff brings Section 1983
causes of action for unlawful seizure, violatiorda€ process, violation ¢iis right to privacy,
failure to intervene, malicious prosecution, &alde arrest. Construing his complaint liberally

Plaintiff also brings state law causes di@t for invalid use of legal authority, false

imprisonment, false arrest, analicious criminal prosecution.
B. Analysis
1. Summary Judgment Standard
Under this Court’s local rules, “[i]f a parfgils to file papers in opposition to a motion
such failure may be considered by the coudraadmission that the motion has merit.” Local

Rule CR 7(b)(2). Notwithstanding thisleyan unopposed motion for summary judgment
presents a special case. A district conaly not grant an unopposed motion for summary
judgment solely because the opposingyphas failed to file an oppositioBee Cristobal v.
Siege] 26 F.3d 1488, 1494-1495 & n.4 (9th Cir. 19®Be alsd-ed. R. Civ. P. 56, advisory
committee note of 2010 ("summary judgment cafreogranted by default even if there is a

complete failure to respond to the motion...The Court may only grant summary judgment

me

D
5.

if
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“the motion and supporting materials. show that the movantestitled to it.” Fed. R. Civ. P.
56(e).

Summary judgment is appropigawhere “the movant sh@athat there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986)In ruling on
summary judgment, a court does not weigh ewddn determine the truth of the matter, but
“only determine[s] whether there a genuine issue for trial.Crane v. Conoco, Inc41 F.3d
547, 549 (9th Cir. 1994kiting F.D.I.C. v. O'Melveny & Myer969 F.2d 744, 747 (9th Cir.
1992),rev’d on other grounds512 U.S. 79 (1994)). Materiadts are those which might affe
the outcome of the suit under governing ladnderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving part$ee
F.D.I.C. v. O'Melveny & Myer969 F.2d at 747. However, the nonmoving party must mak
“sufficient showing on an essential element af tese with respect to which she has the bur
of proof” to survive summary judgmenCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). “

a party ... fails to properly address another party's assertion of faguaedeby Rule 56(c), the

court may ... consider the fact undisputed for puepad the motion." Fed. R. Civ. P. 56(e)(2).

Whether to consider the fact undised for the purposes of the tiom is at the court’s discretign

and the court “may choose not to consider tloe da undisputed, partiaurly if the court knows
of record materials that shoub& grounds for genuine dispute.” Fed. R. Civ. P. 56, advison
committee note of 2010. On the other hand, “[tjheen@xistence of a scintilla of evidence in
support of the plaintiff's position will be insuffamit; there must be evidence on which the jur

could reasonably find for the plaintiff Anderson477 U.S. at 252.

t
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2. Sufficiency of Service

Defendants contend that Plaintiff has failegbtoperly serve either of the Defendants

this matter. Federal courtsroeot exercise personal jurisdmti over a defendant without prop

service of proces©mni Capital Int'l, Ltd. v. Wolff & Co484 U.S. 97, 104, 108 S.Ct. 404, 98

L.Ed.2d 415 (1987)."Once service is challenged, plaintifiear the burden of establishing that

service was valid under Rule Btockmeyer v. May383 F.3d 798, 801 (9th Cir.2004) (citing
4A Charles A. Wright & Arthur R. MillerFederal Practice and Procedu&1083 (3d ed. 2002
& Supp.2003)Butcher's Union Local No. 498 v. SDC Inv., Iri88 F.2d 535, 538 (9th
Cir.1986)). Here, Plaintiff hamiled to meet his burden of showing that he properly served
Bruun, Wolf, or Neigel-Britt.

Plaintiff served all of the named Defendait this matter by serving attorney Craig
Watson, General Counsel fitre Port of SeattleSeeDkt. ## 12, 16. Service upon a defenda
attorney is only effective the attorney is “an agent autimad by appointment or by law to
receive service of processSeeFed. R. Civ. P. 4(e)(2)(CRochiro v. Prudential Ins. Co. of
Am.,827 F.2d 1246, 1248-49 (9th Cir.1987) (stating feawice on attorney is insufficient
unless attorney had actual authority from clieréiccept service on client's behalf). Here,

Plaintiff has presented no evidence that the Gé@ansel for the Port of Seattle is the agern

for Defendants Neigel-Britt, Bruun, dYolf for purposes of service pfocess. Nor has Plaintiff

provided any evidence that Mr. Watson had inghh@thority to accept service of process for
these DefendantsSee In re Focus Media In@87 F.3d 1077 (9th C2004) (recognizing that,

in some situations, attorneys can have intpéiathority to accept service of process).

Accordingly, Plaintiff has not met his burdenpybving he properly served Defendants Neige

Britt, Bruun and Wolf and the action must berdissed for lack of personal jurisdiction.

n

t's
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D
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3. Statute of Limitations

Defendants Brunn, Neigel-Britt, and Wolf arguatthll of Plaintiff's claims against the
should be dismissedith prejudicebecause Plaintiff never servidgem and Plaintiff's claims ar
now barred by the statute of limians. The Court disagreestasPlaintiff’'s claims under
Section 1983 and any state lalaim for malicious prosecution.

Plaintiff had three years to commencs lawsuit to prevent his Section 1983 claims
from being time barred by the statute of limitatioBee Owens v. Okur488 U.S. 235, 247-48
109 S.Ct. 573, 102 L.Ed.2d 594 (stating that § 1983 claims brought in a state with more t
statute of limitation is governed by the state'sitheal” or “general personal injury” statute of
limitations); see alsdNVash. Rev. Code 88 4.16.005 & 4.16.080(83t{(isg that the statute of
limitations for personal injury claims is three y&arPlaintiff's state k& claims for malicious
prosecution, invalid use of legalithority, false imprisonment, and false arrest are subject t(
either two or three yedimitations periods.SeeWash. Rev. Code § 4.16.08Doffey v. Mugler,
68 Fed. Appx. 822 (9th Cir. 2003) (holding thader Washington law, malicious prosecution
claim was subject to three-yestatute of limitation under catch-all statute for cases of “any
injury to the person or rights ohather not hereingér enumerated”}ieckart v. City of Yakima|
42 Wash.App. 38 (1985) (establish that two-yealimitation period for actions for false
imprisonment applied to ache for false arrest).

Under Washington law, an action is commena#en “the complaint is filed or the
summons is served.” Wash. Rev. Code § 4.16.170. However, commencement of an act
complete only if the plaintiff effects personahgee on one or more of the defendants “withir
ninety days from the date of filing the complaintd. See also O’Neil v. Farmers Ins. Co. of

Washington124 Wn.App. 516, 523, 125 P.3d 134 (2004). st\iagton law applies for purpost

m

nan one

A4

bther

onis

of determining when a lawsuit has “commencefiée Torre v. Bricke2 78 F.3d 917 (9th
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Cir.2002) (holding that there e conflict between Rule 4(nand an Oregon statute of
limitations virtually identical to the one at issue here and applying Oregon law).

Here, Plaintiff served the Port of Seattle October 19, 2011, which is less than ninet
days after he filed his complaingeeDkt. # 4. As a result, Plaiiff's action is considered
“‘commenced” as of the date he filed his complaint. Wash. Rev. Code § 4.16.170. The
complaint was filed within the three-year statotdéimitations applicable to Plaintiff's Section
1983 claims and claim for maliciopsosecution under state laBeeDkt. # 1. Plaintiff's state
law claims for false arrest and false impnment, however, are barred by the two-year
limitations period set forth in Wash. Rewod2 § 4.16.080 and are hereby dismissed with
prejudice.

4. Sufficiency of Evidence

Defendants Neigel-Britt, Bruun, and Walfove for summary judgment on all of
Plaintiff's claims, arguing tha®laintiff has failed to producany evidence that they have
violated any state or federal law in connection with the factagiuse to his complaint. The
relief requested is GRANTED.

a. Defendant Brenda Neigel-Britt

The only mention of Neigel-Britt's name Rlaintiff's complaint is in paragraph 76,
under the heading “NINTH CAUSE OF ACTIOalicious Criminal Prosecution)” wherein
Plaintiff alleges “Brenda Neigel-Britt institutemtiminal proceedings against [Plaintiff] for
assault and malicious mischiefficithat such charges were latésmissed or dropped. Dkt. #
176. “To maintain an action for malicious progemy a plaintiff must allge and prove that (1
the prosecution was instituted or continuedhmsydefendant, (2) there was want of probable

cause for the institution or continuation oé toroceeding, (3) the proceeding was instituted ¢

-

continued through malice, (4) the proceeding teasinated on the merits in favor of the

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT -7
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plaintiff or was abandoned, and @gintiff suffered injury as result of the prosecution.”
Youker v. Douglas Count$62 Wash.App. 448, 461 (2011) (citiBgnder v. City of Seattl®9
Wash.2d 582, 593 (1983)). Evidence produced Hemiants demonstrates that, while Landg
wrote in his report that there was probable caodelieve that Plaintiff committed the crimes
assault in thedegree and reckless driving, Pliffrwas only cited for reckless driving See
Dkt. # 21, Exs. A & B. Plaintiff has produced evidence indicating thatriminal proceedings
for assault and malicious mischief were evérated against Plaintiffiet alone by Defendant
Neigel-Britt. The nonmoving party must makésafficient showing on an essential element
her case with respect to which she has thddwof proof” to survive summary judgment.
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Defentdleigel-Britt's motion for
summary judgment is GRANTED.

b. Defendant Brandon Bruun

Defendant Bruun is mentioned twiin Plaintiff's complaint.First, Plaintiff alleges that
after he called 911, Bruun “arrived on the scene.t. BK, §21. Second, Plaintiff brings a clg
against Bruun for unlawful seizeiin violation of Section 198 alleging that Bruun, together
with Joshua Landers and James Wolff, “usetksgive force in grabbing [Plaintiff], tightly

handcuffing him behind his back, double lockingrth and imprisoning him in their patrol car

with the windows closed.d. at 149 Plaintiff has produced no ielence to support his claims

Bruun has provided a declarationvihich he asserts that “[wi]e | believe | was physically

present on the date of Plaintifésrest, | did not arrest him.may have escorted Plaintiff once|

! Landers also wrote in his report that thetim (presumably, John Doe #2) had been cited fq
Malicious Mischief in the % Degree for denting Bintiff's vehicle.

2 Elsewhere in the complaint, Plaintiff asseftat it was Officer Landers that “handcuffed
[Plaintiff's] hands behind his back and put hintle rear of the patrol car with all of the

m

=

windows and doors closedld. at §27.
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he was brought to our holding facility at the piédeny that | used force or excessive force.’
SeeDkt. # 21.

In order to be individually liable under § 19&® individual must psonally participate
in an alleged rights deprivationJones v. Williams297 F.3d 930, 934 (9th Cir.2002). “A
‘seizure’ triggering thé&ourth Amendment’s protections occurs only when government act(
have, ‘by means of physical forcesitow of authority, . . . in sonway restrainedhe liberty of
a citizen.”” Graham v. Connqr490 U.S. 386, 395 n.10 (1989) (quotifgyry v. Ohig 392 U.S.
1, 19 n.16 (1968)). Bruun alleges that he wageatonally involved in Plaintiff's arrest and
therefore could not have regined Plaintiff’s liberty.

The elements of a claim of excessive forceiolation of the Fourth Amendment are th
the defendant used excessive fataeng a lawful stop or arrest.See Graham v. Connot90
U.S. 386, 396 (1989). Bruun denieatthe participated in Plaintiff's arrest. Dkt. # 21. Bruun
further denies that he used any force or exeedsice in his interactions with Plaintiffd. The
police report filed by Defendant Landers indicatieat Landers and Maiuri were involved in
seizing Plaintiff, handcuffing him,na leaving him in the patrol caGeeDkt. # 20, Ex. A.
Plaintiff has produced no evidence to the cagtraAccordingly, the ourt considers the fact
undisputed for the purposes of the motiond.F. Civ. P. 56(e)(2)The Court GRANTS
Defendant Bruun’s motion for summary judgment.

c. Defendant James Wolf

Plaintiff mentions Defendant Widhree times in his complaint. First, he alleges that
Wolf “arrived on the scene” after he called 91kt. # 1, 1 21. Second, he alleges that Wolf
together with Landers and Bruun “usextessive force in grabbing him..Id. at 149. Finally,

he alleges that Wolf “instituted criminal procéegs against [Plaintiff] for assault and malicio

DI's

at

S

mischief.” Id. at §75. As indicated above, there is nmlemce in the record that any officer
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other than Landers and Maiuri participated in mléis arrest. Nor is there any evidence that
Plaintiff was ever prosecuted for assault andlaizaus mischief. Defendant Wolf's motion for
summary judgment is GRANTED.
1. CONCLUSION

Therefore, the Court, having reviewde Motion for Summary Judgment filed by
Defendants Bruun, Wolf, and Neigel-Britt, eacltlod declarations and exhibits, and the
remainder of the record, hereby finds and ORDERS:

(1) Defendant’s Motion for Summagdudgment (Dkt. # 19) is GRNTED. Plaintiff's claims
against Defendants Bruun, Wolf, and NeiBeitt are hereby dismissed with prejudice

(2) The Clerk is directed to forward a copy of this Order to all Counsel of record.

Dated this 17 day of May 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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