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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 DENNIS SCHMIDT, et al., CASE NO. C11-1457 MJP
11 Plaintiff, ORDER ON MOTION TO REMAND
12 V.

13 AMERICAN COMMERCE
INSURANCE COMPANY, et al.,

14
Defendant.
15
16
The Court, having received and reviewed:
17
1. Plaintiffs’ Motion to Remand (Dkt. No. 9)
18
2. Defendants’ Opposition to Plaintiffsiotion to Remand (Dkt. No. 14)
19
3. Plaintiffs’ Reply in Support oMotion to Remand (Dkt. No. 19)
20
and all attached declarations anthiexs, makes the following ruling:
21
IT IS ORDERED the motion to remand is GRANTED.
22
IT IS FURTHER ORDERED that Defendantsotion to strike is VACATED as moot.
23
24
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IT IS FURTHER ORDERED that Defendantsotion (Dkt. No. 6) to dismiss is
DISMISSED without prejudice to #ile in state court upon remand.

Background

Plaintiffs are firefighters wo lost their Vashon home in a fire. The home was insure
Defendant American Commerce Insurance CamdACIC) and the claim investigation has
been especially contentious. The facts (as alleged in the complaint; Dkt) lse 4s follows:

The lawyer appointed to hamrdihe investigation of Plaiffits’ claim (who is Defendant’q

attorney in this action) is not a regular otaiepresentative of Defenualss, but is a Portland

attorney whose practice “focusas both the investigation and litigation of Special Investigati

Unit claims and first party propgrtdamage claims, including ars and fraud.” Complaint, § 7|

In response to Defendant’s requests, Rl&Mave provided Hundreds and hundreds” of
documents -- tax returns, credérd statements, phone recomgdit reports, etc — and agree
to provide further financial information, in addn to permitting photographs to be taken of
their safe deposit boxes. Both voluntarijpmitted to examinations under oath (EUQ’s) on
December 29, 2010. T 10. Defendant initially sefilia request to provide Plaintiffs with
transcripts of those EUQO’s, \@ag that the company was notjtered to provide them unless a
second EUO was scheduled. 1 19. A secdd® Bas been requested and Defendant still
refuses to provide the transcripts. 1 20.

Samples of debris have been removedifthe home (both uaterally and with

permission). 1 12. Defendant’s counsel exged access to Plaiifési home computers —

1 Defendant moves to strike large portions of factual allegations from Plaintiff's opening brief. In

construing the facts as relevant to the motion to neinlne Court has relied exsively on the face of the
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complaint. The motion to strike will be vacated as m&w#e"Motion to Strike” sectiorinfra.
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Plaintiffs offered to have an independent corapeipert clone the hard drives and search fq

-

material requested by Defendant, but thappsed compromise was rejected.  17-18.

Plaintiffs allege that, degp the fact that the portion dtieir claim concerning their
lienholders should be exempt framy potential fraud/arson defees, Defendant has refused {o
pay it, necessitating them tortinue mortgage payments ostaucture which no longer exists
19 21-22. The complaint represents that Defendaatiasel has taken tip@sition that arson is

a defense even to the secured ppastion of Plaintiffs’ claim. 1§ 24.

[92)

Plaintiffs’ complaint seeks declaratory relgaf the issues of theiequests for transcript
and Defendant’s request to access their persongbuiers, and a declaration that Defendant|s
refusal to pay the lienholder portion of their clairapresents a breach of contract. Complaint,

p. 9.

Plaintiffs filed their complaint on #gust 19, 2011; Defendant timely removed on

September 2, 2011. Following removal, Defendant filed a motion to dismiss on September 12,

2011, with Plaintiffs filing this motion on September 22, 2011.

Discussion/Analysis

Remand

The Court assumes, for purposes of this omptihat there is no gisite that the matter
was properly removet. There also appears to be nsagdjreement that the suit involves only
issues of state insurance law.

The Declaratory Judgment Act (DJA) ches the federal cot’s jurisdiction over

requests for such relief in discretionary terms:

2 Plaintiffs raised an untimely argument (in a footriatéheir reply brief) that the amount in controversy
is disputed. Reply, p. 2, fn. 2. The Court will not coesi@h argument raised for the first time in a reply brief.
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[A]ny court of the United States, upon the filing of an appropriate pleaciagdeclare
the rights and other legal réfans of any interested pgrseeking such declaration...

28 U.S.C. § 2201 (emphasis supplied).

There is case law that, when a state lawoaaithich is solely concerned with declarat

relief has been removed, it is within the discretbthe federal court to decline to entertain the

lawsuit. Brillhart v. Excess Ins. Co. of Amerj@i6 U.S. 491, 494-95 (1942); Wilton v. Seven

Dry

Falls Co, 515 U.S. 277, 282 (1995). An order afnand based on this Court’s discretion under

the DJA is immediately reviewable for abusalsicretion (Huth v. Hartford Ins. Co. of the

Midwest, 298 F.3d 800, 802 (9th Cir. 2002), and “the distourt must make a sufficient recqrd

of its reasoning to enable appropriagpellate review.” GEICO v. Dizo133 F.3d 1220, 1225

(9th Cir. 1998).

Case law has developed a lengthy list of factors to guiddeitision of whether or not to

remand under these circumstances;ehsekich are relevant here include:

1. Whether all the parties’ claims cae adjudicated in state court

2. Whether the necessary parties have been joined in state court

3. Whether the necessary pasti@e subject to process
(Brillhart, 316 U.S. at 495)

4. Avoidance of “needless determination of state law issues”

5. lIssues of forum shopping

6. Avoidance of “duplcative litigation”
(R.R. Street & Co., Inc. v. Transport Ins. 866 F.3d 966, 975-76 (9th Cir. 2011); DizbB3
F.3d at 1225)

There is no question that the parties’ clacgas be adjudicated state court, that all
necessary parties were joinedstate court originally and th#tose parties are subject to
process.

The question of whether this matter invavbe “needless determaition of state law
issues” weighs in Plaintiffs’ favor. There is fealeral question at stake here; the only issues

state law issues. Federal courése recognized that “needlessetmination of state law issue

are
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alone may support remand.” R.R. Stré&&6 F.3d at 975 (citing Huth v. Hartford Ins. Co. of

Midwest, 298 F.2d 800, 802-04 (9th Cir. 2002)).
Two Ninth Circuit cases have recognized tkapecially in the area of insurance law,

scales tip in favor of state court determioatiContinental Casual@o. v. Robsac Industries

947 F.2d 1367, 1371 (9th Cir. 1990)(“... this case imgslinsurance law, area that Congres:
has expressly left to theasés through the McCarran-igesson Act”) and _Employers

Reinsurance Corp. v. Karuss@® F.3d 796, 799 (9th Cir. 1995)(“..."[t]he states regulate

insurance companies for the protection of theirdesstis, and state coudse best situated to
identify and enforce the public policies thatm the foundation cduch regulations; uoting

Allstate Ins. Co. v. Mercie913 F.2d 273, 279 (6th Cir. 1990)). Furthermore, as the Robs3g

court noted, “[w]here, as in the case beforehes sole basis of juristtion is diversity of
citizenship, the federal interestasits nadir. Thus, the Brillhapolicy of avoiding unnecessar
declaration of state law is espa&ty strong here.” 947 F.2d at 1371.

Plaintiffs argue that this case presemisel issues of first ipression in Washington
insurance law, and that Washington should bergthe opportunity to develop its own law in
these areas. Defendant calls thgalassues “routine,” but its chasterization of them as mere
guestions of “contract interpreian” and “reasonableness” is amersimplification (Defendant
certainly cites no cases where $fangton courts have interprdtasurance contracts or the
reasonableness of an insurer’s behavior undsetfacts). But ultimately, “novelty” is not a
factor cited by any of the precediahauthorities and thus not a factor which weighed in the
Court’s determination. It is sufficient to firidat the involvement of the federal court would

entail a “needless” determination of state law.
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The “forum shopping” factor appesato favor neither party. The Hutlourt noted that,
in a situation where one partygbers to litigate in state coushile the other party prefers to
litigate in federal court, théorum shopping” analysis favorseither party. 298 F.3d at 804.

The “duplicative litigation” &ctor — which looks to wheth#rere are parallel proceedin
in state court -- would seem to be absent in¢h&e, and thus favor the retention of the lawst

here. Defendant goes to greains to point out the number ‘@hscretionary decline” cases

(beginning with the seminal case, Brilljanthich were decided on exactly this issue, and AC

argues that the holdings ofany of those cases are inapplicdidee precisely because this is |
sole litigation between these parties.

But the Brillhartdoctrine has evolved beyond the simiiveo parallel cases” scenario t

encompass a variety of factorsdacircumstances. Indeed, in Hdkle Ninth Circuit upheld a

decision declining to hear a rened declaratory lawsuit despiteetfact that there was no state

litigation pending at the time (becsay like here, the state action had been removed to fede
court). The appellate court rejected the rasge company’s argument that the absence of a
pending state action precluded the distriatrcérom declining discretionary jurisdiction,
observing that “there are othiactors the district court must weigh.” 298 F.3d at 802-03.
While it is not central to the Court’s analysisultimate determination, there is a stron
argument to be made that the underlying rationatbe “duplicative liigation/parallel cases”
factor is satisfied here, where there \agsending state action which was wiped out by
Defendant’s decision to removefexeral court. A theme in sena of the recent Ninth Circuit
opinions regarding the exercisetbé discretion to decline to &ledeclaratory actions has beer
whether the federal lawsuit in @stion is “reactive;” i.e., whethé¢éhere was a preceding piece

litigation in response to whide federal action was filedseeDizol, 947 F.2d at 1372-73;
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Huth, 298 F.3d at 804; R.R. Streé66 F.3d at 976. That rationaertainly fitsthe situation

where a plaintiff first files a declaratory amtiin state court andeldefendant insurance
company reacts by removing the matter to federal court.

This decision, however, does not turn on gassible extension of ¢hlaw concerning th
court’s discretion in this area. TR®urt bases its ruling on the Brillhdatctors (all claims can
be adjudicated in state courll, @ecessary parties joined and sdijto process in state court)

and R.R. Stredhtctor of avoiding “needless detamation of state law issues.”

Motion to dismiss

Defendant argues that “[i]f, however, t@eurt is inclined taonsider exercising

discretion to remand, the Court miisst reach the merits of Bendants’ Motion to Dismiss...”

Response, p. 8. In support of this argumBefendant cites Countrywide Home Loans Inc. \|.

Mortgage Guaranty Ins. Cor42 F.3d 849 (9th Cir. 2011), whahe Ninth Circuit reversed g

order of remand because the district court faitedonsider the insurer’'s motion for stay pendi

arbitration before remanding the case to state c@inhilar to the facts of this case, an insure
had filed a declaratory relief action in state couhich the insurer had reswed to federal court]
Following the insured’s motion to remand, the insurer filed a motion to stay pending arbit
under § 3 of the Federal Arbitration Act (FAA, 9 U.S.C. & %eq). The district court granted
the motion to remand and denied the motion to wityout prejudice to reHk it in state court.
The court in Countrywideook great pains to explain thathile the DJA gave the distrig
courts the discretion to decline to exeraseonferred remedial pav,” it did nothing to
modify the court’qurisdiction, which exists independent ofgfDJA. Since jurisdiction was

proper (by virtue of the removal) and the F8ave the court no discretion as to whether to
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award relief pursuant to its staty scheme, the court was required to reach the merits of tk
insurer’'s motion to stay before it remaddbe suit back to state court. ,|I853-55. The Ninth
Circuit held that

[tlhe appropriate inquiry foa district court in a Declatory Judgment Act case is to
determine whether there are claims in thee¢hat exist independent of any request fg
purely declaratory relief; that,islaims that would continue exist if the request for a
declaration simply dropped from the case.

Id. at 855 (quoting Snodgrass v. Praed life and Accident Ins. Col47 F.3d 1163, 1166-68

(9th Cir. 1998)). As the Countrywidmurt pointed out, the insurer could have sought to cor
arbitration independent oféir insured’s lawsuit. Tdt is not the case here.

The instant case is distjnishable from Countrywideén making “the appropriate
inquiry,” the Court finds that Defelant’s motion to dismiss would ntdontinue to exist if the
request for a declaration simpdyopped from the case.” Plaintiffs have no other request tha
that for declaratory relief (their complaint gsatonly that they “prafor declaratory relief...
[and] [f]lor such other and further relief under RCW 7.04 [Uniform Declaratory Judgments
as the facts may show, or furtfeqjuitable relief athe Court may deem just and equitable;”
Complaint, p. 9). Defendant’s motion to dissiis solely concerned with their complaint
requesting declaratory relief.

Defendant makes an argument that thimase than just a declaratory relief action

because Plaintiffs reserve the right to biiRGA claims, which are usually adjudicated in

federal court. This is not persuasive. There is no authority cited for this proposition and the fact

remains that, with the declaoay request removed, there would be no claims in this case.
Countrywideis inapplicable to these facts and thmu@ is not required to rule on Defendant’s
motion to dismiss prior to remanding this mattestiite court. Accordingly, that motion will b

dismissed without prejudice to-fige in state court upon remand.
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Motion to strike

Defendant seeks to strike large portions airRiff's recitation of the facts. The Court
finds the motion to be moot. The Court releedlusively on the al@gations and claims of

Plaintiff's complaint in reaching thidecision, as it is entitled to d&eeMiller v. Grgurich 763

F.2d 372, 373 (9th Cir. 1985)0On the face of the pleadings in this cabere is a substantial
guestion concerning the plaintiff'gizenship at the time of removalemphasis supplied)

McPhail v. Deere & C9529 F.3d 947, 955-56 (10th Cir. 2008)(“A complaint that presents

combination of facts and theories of recovery that may support a claim in excess of $75,0
support removal ..The court made this determination ‘fyeading the face of the complaint,’
even though it did ‘not specityhe numerical value of the damage claim;” emphasis supplie
citation omitted).

The Court’s determination herein was madthout reference téacts as alleged in
Plaintiffs’ motion; the rguest to strike portionsf those facts is moot.

Conclusion

The Court finds that the Brillhaand R.R. Stredhactors support #hexercise of its

discretion to decline threquest to rule on the state lguestions at issue in Plaintiffs’
declaratory action. Nor, in so exercisingdiscretion, is the Courequired to rule on
Defendant’s pending motion to dismiss. DefaridaFRCP 12(b) motion is dismissed withou
prejudice and this matter is remandedtate court for further action.

The clerk is ordered tprovide copies of this order to all counsel.

Nttt

Marsha J. Pechman

Dated November 16, 2011.
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United States District Judge
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