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7
8 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 C12-134 MJP
TRIDENT SEAFOODS
11 CORPORATION, a Washington ORDERON UNITED CATCHER
Corporation, et al., BOATS’ MOTION TO INTERVENE
12 o AND ALASKA WHITEFISH
Plaintiffs, TRAWLERS ASSOCIATIONS
13 MOTION TO INTERVENE
V.
14
JOHN E. BRYSON, et gl.
15
Defendars.
16
This matter comes before the Court on United Catcher Boats’s (“UCB”) motion t
18
intervene and Alaska Whitefish Trawlers Association’s (“AWTAidtion to intervene. (Dkt.
19
Nos. 24 and 28.) Having reviewed the motioRkintiffs responsekt. Nos. 35 and 37), the
20
replies(Dkt. Nos. 36 and 39), and all related papers, the Court GRANTS in part and DENIES in
21
partUCB andAWTA’s motiors. The Courgrants thdJCB and AWTAmotions to intervene,
22
but limits intervention tdhe remedy phase only.
23
\\
24
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Background

This is a dispute over the management and regulation of rockfish fisbtrike
Alaskan coast.Three entitiegreinvolvedin Alaska’srockfishfisheries (1) processors who
process rockfish on-shore (therocessory, (2) catcher vessels that catch and deliver fish tg
Processors for processi(tge “Catchers”)and (3)catcherprocessor vessels that catch fish aj
processhem onboard while at sea (the “Catcherocessors”).In order to manage the differer
entities Defendant National Marine Fisheries Service (“NMFS”) creates management@lar
regulate the catching and conservation of rockfish.

Plaintiffs arefour Processorthat ownrockfish processing facilities locat@dKodiak,
Alaska The PlaintifiProcessorare suing Defendants NMFS, National Oceanic and
Atmospheric Administration, and John E. BrysmSecretary of Commercdhey are
challenging theébefendants’ promulgation of Amendment 88 rockfishmanagement plan for
the Gulf of Alaska. Defendants implemented Amendmenb88place the earlienanagement
plan, the Central Gulf of Alaska Rockfish Pilot Program (the “Pilot Progranfiijchwhad leen
established in 2006.

Amendment 88nadetwo changes to the rockfish management plan. First, Amendn
88 changes the manner in whi€latchers and Catch&rocessorsjuota shares are calculated
(Dkt. No. 14 at 1 38.) Second, Amendment 88 removed the requirement that Catchers dé
their fish to a specific Processoks such Processors must bid for rockfish deliveries becaug
Catchers can deliver their harvest to any Procedsoy Rlaintiffs argue Amendment 88eates
a surplus of processing capacity relative to catching capacity because amyhenBrocessors
in Kodiak has the physical capacity to process more than all of the availdifishrac the

fishery. (d. at  38.) In contrast, the earlier Pilot gham required Catchets contract with
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Processors in order to receive an individual catching qudtat(f 32.) Specifically, the Pilot
Programcreated cooperatives between Catchers and Processors, in which the @atthers
Processorshared the rentgenerated from the rockfish fishery (i.e., the difference between
revenues from the fishery and the total cost of the fishddy)at({ 1114, 32.)

The North Pacific Fishery Management Council (*Council”) chose to rephacBitot
Program, which expired on December 31, 2011, with Amendmeiatfi@8 receivingan opinion
by the General Counsel for Defendant National Oceanic Atmospheric Adntioistra
(“NOAA"). (Dkt. No. 14 at 1 35.) Defendant NOAA is an agency of the United States
Department of Gmmerce with supervisory responsibility over the Fisheries Sericet (1
16.) The General Counsel’'s opinion advised that any new rockfish management program
need to be developed under the general authority of the Magnuson-Stevens Fasisery&tion
and Management Act (“Magnus@tevens Act”). Id. at § 36.) Further, the General Counsel
advised that (1) the Magnuson-Stevens Act precluded a fishery management plan itiogn li
the number of processing sites unless justified by a conservation and managgeativie, and
(2) the terms “fishing” and “fishery” in the Magnuson-Stevens Act did not includessors.
(Id.) Based on this advice, the Council did not consider or analyze whether extension daftt
Program was feasibleld()

The Pra@essors contend Amendment 88 and the rule implementing the regulation
the Magnuson-Stevens Act, the National Environmental Policy Act (“NEPA”),lend t
Administrative Procedure Act (“APA”) Qompl., Dkt. No. 14 at {1 3-) The Processors claim
Defendantserred in(1) not including on-shore processing as a definition under the terms
“fishing” and “fishery,” and (2) failing to authorize Pilot Program’s contirrat(ld. at 11 49

50.) Additionally, the Processors claim Defendants should have cardhidasonable
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alternatives to Amendment 88, including the Pilot Program, preparedvironmental impact
statement, andonsideredhe effects of all reasonable alternatives on the natural environme
and the attendant socezonomic effectsld. at 11 $-59.) The Processors alleBefendants’
actions harm them by allocating 100% of the rents to vessel owners instead ofcatlosvi
Processors a share in those reits.at § 4.) The Processors ask the Court to “vacate the Fi
Rule implementing Amendmé 88” and to reinstate the Pilot Program pending reconsidera
by the Council and approval by Defendants of a new ridea( 1 (c)(e).)

In March, the CatchdpProfessors sought to intervene because Plaintiffs’ complaint
challenged the Amendment 88 management plan. The Court granted the atclssors’
motion to intervenatthe remedy stagenly, recognizinghat a remedy in this actiamould
impact the CatcheProcessors’ quota share of the rockfish harvest. (Dkt. No. 138.) tivow,
more organizations, UCB and AWTAeekto intervene on similar grounds on behaltlod
Catchers, i.e. the entities that catch rockfish offshore along the Alag&anand bring them or
shore for processing. Both UCB and AW/Tike the CatcheProcessorsyllegethat the
litigation challenges their rockfish market share under Amendment 88.

UCB is a membership organization comprise@€atchersas well as Processors,
including Plaintiff Trident Seafoods Corporation; however, UCB seeks to interverehalf of
its catcher_ boamembers onlyUCB'’s catcher boat members own 9 of the 46 licenses eligil
participate in the Amendment 88 program. (Paine Decl., Dkt. No. 24-2,  7.) With one
exception, UCB concedes Defendants will adequately represent their sedrébst merit stage
and seek only to intervene at the remedy stage. UCB ardaegimion on the merits is
warrantedonly to the extent Plaintiffssuggest Amendment &&ll have a dramatic effean the

relationship between Catchers and Processors
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AWTA is an association of catcher vesgseist seeks to intervene at both the merit an

remedystags. Under Amendment 88WTA membervessels hold 64 percent of the overall

Catcher quota in the rockfish fishery. (Krueger Decl., Dkt. No. 30 at 5.) AAfgides

intervention on the merits is necessary bec&@lm@tiffs claims will affect AWTA members’

legally protected interests in fishing in the rockfish fishery, competing foaalnatre against

Catchers and Catch@rofessors, and delivering catch to any Processor of their choosing.
Analysis

I. Motion to Intervene as a Matter of Right

When analyzing a motion to interveag a matter of righinderFederal Rule 24(a)(2), §
court appliesa fourpart test(1) the motion must be timely; (2) the applicant must claim a
“significantly protectable” interest relating to the property or transaetioich is the subject of
the action; (3) the applicant must be so situated that the disposition of the acti@s may,
practical matterimpair or impede its ability to protect that interest; and (4) the applicant's

interest must be inadequately represented by the parties to the Attaerness Soc. v. U.S.

Forest Sery.630 F.3d 1173, 1177 (9th Cir. 2011 .evaluating whethdRule 24(a)(2s
requirements are met, courtsrmally follow “practical and equitable considerations” and
construe the Rule “broadly in favor of proposed intervenddsat 1179Here, the Processors
challenge the Catch&rintervention of right on all grounds except timeliness. (Dkt. No. 22 g

a. Significantly Protectable Interest

Federal Rule 24(a) gaires that an applicant for intervention possess an interest relz
to the property or transaction that is the subject matter of the litigation. Fed..R. @4(a)An
applicant for intervention must show itgerestis protectable under some law, and there is a

relationship between the legally protected interest and the claims at issaecasé. Wildernes
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Soc, 630 F.3d at 1179'he Ninth Circuitdoes not require an applicant to shospacific legal
or equitable interestd. Rather, courts vie the“interest” testasa practical guide to disposing

lawsuits by involving as many concerned persons as is compatible witereffiand due

processld. A prospectivantervena “has a sufficient interest for intervention purposes if it Wi

suffera practical impairment of its interests as a result of the pending litigakib@at 1181 An
intervening party’s interest in the remedy a plaintiff seeks can be sofftoie@stablish a

protectable interest in the litigatiod.S. v. City of LosAngeles, Cal.288 F.3d 391, 399-400

(9th Cir. 2002). An intervention of right under Rule 24(a) may be subject to appropriate
conditions or restrictions responsive among other things to the requirementsiehetonduct
of proceedingsked.R. Civ. P. 24 hist. n. (1966).

Here,UCB and AWTApossess a significantly protectable interesharemedy, but do
not possess a significantlygtectable interesttthe merit stagePlaintiff-Processorsare
challengingthe legal status of Processors under the Magnuson-Stevens Act. (Dkt. No. 22
n.1.); 16 U.S.C. § 1801. The Catchdegjal status, however, is not at issu&hile the Catcher
argue they havenanterest inmaintaining theiharvest quotar market positiounder
Amendment 88, this businesgerestis unrelated to the Processofegal claim. At the merit
stage, Plaintiffs challenges Defendants’ failure to consider Procassaracting Amendment
88. Plaintiffs are not challenging Amendment 88 its&@inceUCB and AWTA'sinteress lie in
maintaining their market share and their market share is only at stake if Fgreif&il on the
legal claims, the Court finds UCB and AWTA lack a significantly protectablecsitat the
merit stage

To the extent UCB argues intervention on the merits is necessary bBtaingés

allegations allude ttheimpact ofAmendment 88, the Court finds UCB’s arguments unavail
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In the ComplaintPlaintiffs allegeAmendment 8&iegatively impactthe Processordjusiness
by alloating 100% of the rents to vessel owners instead of allowing the Processams ia sh
those rents. (Dkt. No. 14 at Y 4Dhe allegatiormerely refers to Plaintiffscognizable injury
and, therefore, supports standing. Plaintiffs’ allegations do not “purport[] to elstablis
equitable basis for terminating the Amendment 88 program . . . pending further agency
proceedings,” as Defendant argues. (Dkt. No. 36 abihge the Catchetsave no protectable
interest in the Processors’ legal status undeAttethe Court find$JCB and AWTAhave no
right to interventiorat the merit stage

The Court neverthelesdindsthe UCB and AWTA'sinterventionat the remedy stage
appropriate.While the Processors must prevail on their legal arguments iesBroessors
ultimatelyseekto reinstate the Pilot ProgranmReinstatement of the Pilot Programould
eliminatethe Catchers’ quota shares under Amendment 88 and wemude the Catchers to
againcontract with specific Processarsdelivering rockfish on-shore. (Krueger Decl., Dkt. |
30, 11 7-9.) Acording tothe Executive Director dJCB andthe President cAAWTA, the
Catchersare concernethatsetting aside Amendment 88 will rendke rockfish fishery less
cooperative anthatthe fisherywould return to an open access system, which lends itself tg
short seasons, dangerous conditions, and long hddtsPdine Decl., Dkt. No. 24-2,  11.)
Therefore, if the Court were to determine Defendants should have considereactsséYs
legal status in the fisherthe Catchers have a significantly protectable interest in the plan t
would be in effect while Defendants develop a new management plan. WmkefBlevill
argue for reinstatement of the Pilot Program, thel@asseem tesupport maintenance of
Amendment 88.Since the Catchefsave a significantly protectable interest in whether the P

Program is reinstateche Court grants th€atches’ motion to intervene in the remedy stage.
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b. Impairment of Ability to Potect Interest

Relief in favor of the Processors’ would hamper the Cascheility to protect their
interestsAn intervention applicant must show thaisisituatedsuch that the disposition of the

action mayas a practical mattgmpair or impede its ability to protect itsterestWilderness

Soc, 630 F.3d at 1177Here, the Catcherwould suffer financial harm if the Court grants relief

to the Processors in the form of reinstating the Pilot Program. (Dkt. No. 23 atl3edefdre, the

Courtgrantsthe UCB and AWTAmotiors to intervenatthe remedystage.

c. Adequacy of Current Representation

The Court grants the UCB and AWTAotionsto intervene as a matter of right in the
remedy stage because Defendautiaot adequately represent their interests.
Applicants for intervention bear a minimal burden of showing inadequate reptEsen

Arakaki v. Cayetana324 F.3d 1078, 1086 (9th Cir. 2003). Applicants satisfy this requiremsg

they demonstrate that representation of their interests “eiap&dequateld. In determining
the adequacy of representation, a court considers three factors: (1) whethtrédse of a
present party is such that it will undoubtedly make all of a proposed intervenor’ seatgu(®2)
whether the present partydapable and willing to make such arguments; and (3) whether 3
proposed intervenor would offer any necessary elements to the proceedingehabdies
would neglectld. A presumption of adequacy arises when the government is acting on be

a constuency it represent£ity of Los Angeles288 F.3d at 401. The presumption is not

controlling, however, where the applicant’s interests are narrower thaowbement’'s

interests and therefore may not be adequately repres&ate@tr. for Biological Diversity v.

Berg 268 F.3d 810, 823-24 (9th Cir. 2001); Trbovich v. United Mine Workers of Améiich

U.S. 528, 539 (1972) (intervention is appropriate where the government has the duty tos
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distinct interests, which are related, but not identical because the governpuestis of both
interests does not always dictate precisely the same approach to the cotigititightion).
Here, Defendants may not adequately represent the Caitclilee remedy stage of
litigation becaus¢he Catchersinterests are narrower than Defendants. The Catdnégrest is
to retain their allocation of quota shares. (Dkt. No. 23 dé&lendants’ goal in this litigation ig
broader—t is not to protect the quota percentages enjoyed by the Catciier, they must
balance a number of competing economic, environmental, scientific, and consentatiests
in determining whether to reinstate the Pilot Program, or a similar program, ircthein
interests of the Catché&rocessors, the Processors, and the Catchers. (Dkt. No. 18 abR)is(

v. U.S. Army Corps of Eng’ts302 F.3d 1242, 1259 (11th Cir. 2002) (finding a federal

defendant’s interest in the management of a resource is not an identicat odsmeared to
those of an entity with economic interests in the use of that resoleeduse the parties’
interests are different, it is unlikely the government will make all of the Catcdrguments, or
be willing to do so.

As a final note, the Court observes UCB and AWTA filed their motionst¢ovene
within weeks of each other and present similar arguméots intend to intervene on behalf g
Catchers Based on the motions, the Court fitdiSB and AWTA will make similar arguments
upon intervention and neither would offer any necessary element that the other party wou
neglect. Since the Catchers’ interests will be adequately represented if eiher B@/TA is
allowed to intervendghe Courfgrantsthe Catches’ motionto intervene in the remedy stage b
orders UCB and AWTA to file befing at the remedy stageintly.
\\
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Conclusion

The CourtGRANTS in part and DENIES in pattte UCB and AWTAmotiors to
intervene The Court permits UCB and AWTA the right to intervene, but limits their
intervention to the remedy staged ORDERS them to file jointlyWhile the Catcheshave a
protectable interest in maintaining their current harvest quota share, tha&stmemaintaining
guota shares is not related to therits—i.e., theProcessordegal status under the Magnusont
Stevens Act.

The clerk is ordered to provide copies of this order to all counsel.

Datedthis 22ndday of May, 2012.

Nttt

Marsha J. Pechman
United States District Judge
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