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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

BACKPAGE.COM, LLC

Plaintiff,

and

INTERNET ARCHIVE,

Plaintiff-Intervenor,
V.

ROB MCKENNA, Attorney General of
the State of Washington, et,al.

Defendants, itheir official capacities.

CASE NO.C12-954-RSM

ORDER GRANTING PLAINTIFFS’
MOTIONS FOR PRELIMINARY
INJUNCTION

[. INTRODUCTION

This matter comes before the Court onMwion for a Preliminary Injunction filed by
Plaintiff Backpage.com, LLC (“Bckpage.com”) (Dkt. #2) and tihotion Joining in the Motion

for a Preliminary Injunction filed by Plaintiff-Inteenor, the Internet Arcte (“IA”) (Dkt. #34).
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Backpage.com and IA (“Plaintiffs”) seek poeliminarily enjoin enforcement of a new

Washington law, Senate Bill 6251 (“SB 6251"), whiwas scheduled to take effect on June 7,

2012. SB 6251 criminalizes the offense of atisgry commercial sexual abuse of a minor. F

the reasons set forth below, Plaintiffs’ motions are GRANTED.
1. DISCUSSION

A. Background

1. Plaintiff Backpage.com

Plaintiff Backpage.com operates an onlotessified advertisig service located at

or

www.backpage.com. It is the second largest online advertising service and hosts millions of

advertisements per month throughout the country. Ads displayed on Backpage.com’s website

are categorized by state and city, then bycaiategory, such as local places, community,
buy/sell/trade, automotive, musiciaentals, real estate, jobs, forundsiting, adult, and service
The advertisements themselves are creatdgasted by Backpage.com’s users, who pay $4§
$10 to post ads in the dtuoategory, $1 to post ads in the dating category, or otherwise pog

for free. Backpage.com requires that aggay any advertising fees by credit c&de generally

Dkt. #3.
Pursuant to Backpage.com’s Terms of Use, illegal content and illegal activity is
prohibited on the Backpage.com serviGeeDkt. #3, Ex. B. Adult content and explicit matef

is only allowed to be posted in designated acatiégories by an adult who is over 18 years of

age. Id. “Obscene or lewd and lascivious graphicgbotographs which degiigenitalia, actua
or simulated sexual acts naked images” are prohibitedd. at Ex. C (“Posting Rules”). Users
are instructed that “[a]ny post exploiting a minor in any way will be subject to criminal

prosecution and will be reported to the Cybertipfmelaw enforcement.”ld.
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If a user comes across an ad that doesooply with these rules, the user may repor
the ad to Backpage.com by clicking a Report A# in the ad. Doing so brings the user to a
Report Ad page where he or sten select whether the ad iséppropriate or Illegal Content”,
“Over Posted / Spam”, or “Wrong Categonyid. at F. The webpage instructs users to email
abuse@backpage.com if the ad “ilwes a threat to a child or amage of child exploitation.”
Id.

Users seeking to post or vienaterial in the adult or daiy categories are shown a pa
entitled “Disclaimer” prior to enténg those portions of the sit&ee Idat Ex. D. The
disclaimer requiresnter alia, that the user represent that hesbe is 18 years of age or older
and that he or she will repahy suspected exploitation of misand/or human trafficking to
the appropriate authorities. The user nalisk on words “I agree” prior to entering these
portions of the Backpage.com webslte. A hyperlink on the pagknks to a popup window
entitled Stop Trafficking that lis phone numbers and tip lingst users can use to report
exploitation of childrerand human traffickingld. at Ex. E.

Links to a page entitled User Saféaye available throughout” the Backpage.com
website. Id. at 12 & Ex. H. The User Safety pageludes information on Responding to an
Ad, Placing an Ad, Safety Tips, Scams and Braduman Trafficking, and Child Exploitation.
The Human Trafficking and ChilBixploitation portions of the ¢s Safety page provide links
and phone numbers for the National Human fiakihg Resource Ceat (“NHTRC”) and the
National Center for Missing and gboited Children (“NCMEC”). Id. at Ex. H.

Backpage.com also monitors content submiitte users to the adult and dating sectio
of its website. Most posts are filtered through an automated system that scans content fg

approximately 26,000 “red-flag” terms, phrases, codewil addresses, URLs and IP addres

U)
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Dkt. #3 at 113. In addition, Backpage.com nalyureviews “nearly dlcontent” submitted for
posting to the adult and dating categorigk. Most ads are reviewed for illegal and other
prohibited conduct prior to posting, then revieveeskecond time once they are posted onlide
Over 100 people and more than 80% of Bagkepeom’s workforce are engaged in this
monitoring process.

Backpage.com submits referrals for sagpd juveniles posting on Backpage.com to
NCMEC. When this happens, NCMEC prepargmres based on the referrals and forwards
reports to the FB1SeeDkt. #64, { 4. The FBI then distribstéhe reports twarious local law
enforcement agencies, including the High Risgtims section of the Seattle Police
Department’s VICE unitld.

In April 2012, users posted more than 3.3 million ads on Backpageldoat.J 4. That
same month, Backpage.com blocked, bannedneoved more than 1 million user submission
and posts and referred approxieig 400 posts to NCMECId. at 14.

2. Plaintiff in Interventia the Internet Archive

The Internet Archive is a non-profit corpacat whose mission is tbuild an “Internet
library,” offering permanent access to historicallections that exist in digital format for
researchers, historians, anthalars. Dkt. #36, 1 13. Founded in 1996, IA works to prevent
Internet and other “born-digital” matats from disappearing into the pasd. at J 16. As part
of this mission, IA regularly dhers “snapshots” of content ¢ime World Wide Web through a
“crawling” and indexing procesdd. It currently maintains ovet50 billion web pages archive
from 1996 to the present from web sites arotinedworld, including archives of third-party
content posted to web sites likadkpage.com and craigslist.origl . 1A claims that SB 6251

would severely impede the practice of hosting third-party content ortinat § 3.
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3. Human Trafficking and Chil&xploitation on the Internet

Experts estimate that ktast 100,000 American juvées are victimized through
prostitution every year. Dkt. #43, { 3. 2008 Seattle human services department report
estimated that there are three hundred to fivelteehchildren being exploited for sex in the
Seattle area alone eapbar.” SB 6251 § 1.

Many child prostitutes are advertised througline escort advereggnents displayed on
Backpage.com and similar websites. Bid5,  19. These advertisements are created by
prostitutes or third parties at the directioraghimp or by the pimp him- or herselfi. Since
2010, the Seattle Police Department (“SPD”) tem®vered at least twenty-two children
advertised online in the Seattlearfor commercial sex. SB 6251 § 1.

Although Backpage.com screens adult adsr o posting, ads gecting minors still
appear online. For example, Defendants poiat tecent investigation mwhich a Backpage.con
user identified a photograph assoethtvith an escort ad in the “Seattle escorts” section of tf
website as depicting a minogeeDkt. #46, 11 5 - 20. A few days later, on June 11, 2012, tf
juvenile depicted was arrested and booked tioKing County juvenilgetention center for
prostitution. Id. at § 9. Authorities identified the juvenie “C.C.” and confirmed that she w4
15-years-old and that she hadanged to have sexual inteacse with a man for $80d.

The same day that C.C. was arresgszhttle Police Department detective Todd
Novisedlak located another advertisarhfor C.C. posted on Backpage.cola. at 1 11.
Novisedlak contacted Backpagene, asking that the ad be rewed as it depicted a confirmed
minor.Id. at 112. Novisedlak alsoled that all other advertisemts posted by the same usef
also be removedld. Backpage.com subsequently removezldd identified by the detective.

Id. at 9 13.
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On June 19, 2012, the FBI distributed anoti€ MEC report to the SPD regarding a
Backpage.com ad depicting C.@l. at  14. This ad had been reported to NCMEC by a
Backpage.com moderator who felt that preeson depicted in the ad looked youihd.

Over the course of the next week, DeteztNovisedlak identified an additional six
advertisements depicting C.@. at § 17. Each of the advediments listed the same phone
number and included thersa pictures of C.Cld. All but one of the ads listed prices as 15-2
Min - $60; 30 Min - $80; 1 Hr - $110d.

On June 24, 2012, an undercover police offigigh the King County Sheriff’'s Office
viewed an advertisement on Backpage.com that depictedI@.&t 9 18. The officer called th
number on the advertisement and arranged a meeting with a fdchadé f 19. The officer ang
the female agreed on a price of $80 for 30 minutes and an address at which tilmdptn
arriving at the address, the offiadiscovered fifteen-year-old C.Qd.

Detective Novisedlak states that in tleeicse of conducting inggigations into the
commercial sexual abuse of minors, he has ddhe escort sections of several websites,
including Backpage.com, and viewed hundredadvertisements for what appeared to be
prostitution servicedd. at 3. He has never contactey @erson, juvenile or otherwise,
posting advertisements on the escorts sectiidackpage.com who was advertising for
legitimate escort servicesd.

4. Senate Bill 6251

SB 6251 makes it a felony to knowingly publistss#iminate, or display or to “directly
indirectly” cause content to be published, dissemthatadisplayed if it ontains a “depiction of
a minor” and any “explicit or implicit offer” oex for “something of value.” Under the

proposed law, it is not a defense that the defeindid not know the age of the person depicte

0

i

or

d

d.

and the defendant may not rely on representdtyoor the apparent age of the person depicte
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The only defense allowed under the law is thé¢f@ndant obtained and retained governmen
school identification for the person depicted.

The substantive provisions tife law are as follows:

(1) A person commits the offense of advertgscommercial sexual abuse of a minor i
he or she knowingly publishes, dissemisatr displays, or causes directly or
indirectly, to be published, disseminateddisplayed, any advertisement for a
commercial sex act, which is to takea@e in the state &Washington and that
includes the depiction of a minor.

(a) “Advertisement for a commercial sex act” means any advertisement or g
in electronic or print media, which inclusleither an explicit or implicit offer
for a commercial sex act to occur in Washington.

(b) “Commercial sex act” means any actsekual contact or geal intercourse,
both as defined in chapter 9A.44 RCW, for which something of value is ¢
or received by any person.

(c) “Depiction” as used in this sectione@ns any photograph or visual or printg
matter as defined in RCW 9.68A.011(2) and (3).

(2) In a prosecution under thisastite, it is not a defensedattthe defendant did not knoy
the age of the minor depicted in the atigement. It is a defense, which the
defendant must prove by a preponderandbetvidence, that the defendant mads
reasonable bona fide attempt to ascertaartiiie age of the minor depicted in the
advertisement by requiringrior to publication, dissemation, or display of the
advertisement, production ofdaiver’s license, marriage licea, birth certificate, or
other governmental or educational identifica card or paper of the minor depicte
in the advertisement and did not rely solefyoral or written representations of the
minor’s age, or the apparent age of theanias depicted. In order to invoke the
defense, the defendant must produce fgpéction by law enforcement a record of
the identification used to verify the age of the person depicted in the advertisen

5. Procedural history

SB 6251 was scheduled to go into effectlane 7, 2012. Plaintiff filed this action on
June 4, 2012, pursuant to 42 U.S.C. § 1983 amd#claratory Judgment Act, 28 U.S.C. § 22
to enjoin enforcement of SB 6251, claimingttthe new law viol&s the Communications

Decency Act of 1996, 47 U.S.C. § 230, and the First, Fifth, and Fourteenth Amendments

k or
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Commerce Clause of the United States Constitut®eeDkt. #1. That same day,

Backpage.com filed a motion for a TemporangsRaning Order and Piminary Injunction to

preliminarily enjoin Defendants from enforcingetlaw, pending a final decision on the merits.

SeeDkt. #2.

On June 5, 2012, the Court entered a tempaemtyaining order (“TRO”) for a period g
fourteen days, restraining Defendants frokirtg any actions to enforce SB 6251 or pursue
prosecution under the law in any wayeeDkt. #7. Plaintiff’'s motion for a preliminary
injunction was set for hearing on Friday, JA&% 2012. On June 7, 2012, the parties stipulat
to a continuance of the hearing on Plaintiffistion for a preliminary injunction and to an
extension of the TROSeeDkt. # 17. Thereafter Plaintiff IA moved to intervene and IA’s
motion was grantedSeeDkt. ## 22 & 33. IA filed a motion joining in Backpage.com’s moti
for a preliminary injunction (Dkt. # 34) and alBled a separate complaint (Dkt. # 36).

On July 10, 2012, Plaintiffs agreed temiiss all claims against Stevens County
Prosecuting Attorney Tim Rasmussen, who agre#do enforce SB 6251 during the penden
of this lawsuit. On July 20, 2012, this Couetalnd oral argument from the parties and took th
matter under advisement.

B. Analysis

1. Preliminary Injunction Standard

At this juncture, Plaintiffs seek a prelinairy injunction of the statute pending a final
determination on the merits. A “preliminanjunction is an extraordinary remedy never
awarded as of rightWinter v. Natural Res. Def. Council, In&55 U.S. 7, 24 (2008). A
plaintiff seeking a preliminary injunction must ddtah; (1) that he is likely to succeed on the

merits; (2) that he is likely to suffer irreparablerhan the absence of preliminary relief; (3) th

—

ed

DN

e

at

the balance of equities tips in his favor; angtféat an injunction is in the public interelst.; see
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also Sierra Forest Legacy v. R&77 F.3d 1015, 1021 (9th Cir. 2009). Here, Plaintiffs have
established each of tiieur requisites.
2. Standing

“When contesting the constitutionality of a crimirstatute, it is not necessary that the
plaintiff first expose himself to &gal arrest or prosecution to batitled to challenge the statut
that he claims deters the exasecof his congutional rights.”Babbitt v. United Farm Workers
Nat’l Union, 442 U.S. 289, 298 (1979) (internal quotation marks and alterations omitiettig
First Amendment context, “it is sufficient fetanding purposes thattiplaintiff intends to
engage in a course of conduct aply affected with a constitutiohmterest and tht there is a
credible threat that the allenged provision will be invokkagainst the plaintiff.”"Wong v.
Bush,542 F.3d 732, 736 (9th Cir. 2008) (quotin§O, Ltd. v. Strol205 F.3d 1146, 1154-55
(9th Cir.2000)). A credible tkeat of prosecution exists whére challenged law “is aimed
directly at plaintiffs, who, itheir interpretation of the statuts correct, will have to take
significant and costly compliance measures or risk criminal prosecutiogihia v. Am.
Booksellers Ass;m84 U.S. 383, 392 (1988) (allowing boekKsrs to bring pre-enforcement
challenge to law that would make it unlawfo knowingly displayobscene material).

Plaintiffs can show that there is a creditiieeat that SB 6251 will be enforced against
them. Washington legislators have openly statedttigachallenged statute is aimed at
Backpage.com and that they seek to elingresicort ads and simillnternet postingsSee
e.g, Dkt. #4, Ex. 2, p. 4see alsdkt. #25, 1 22.1f Backpage.com and IA’s interpretation of
the statute is correct, “the tlateof criminal prosecution under the law will require them to

undertake the impossible task [of] review[ing] andsmefing] third-party content, or obtain[ing

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR PRELIMINARY INJUNCTION -9
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and retain[ing] the required forms of identificatimom all third-party users seeking to post st
content, or block[ing] contéraltogether.” Dkt. #28, 126.

Similarly, 1A has “an actual and well-foundeshbf that the law will be enforced agains
[it].” Am. Booksellers484 U.S. at 393. Defendants arguet the statute will not apply to 1A
because, due to the nature of its servicearfinot “knowingly” publish, disseminate, or display
illegal content. However, as discussedHtartbelow, whether the statute requires such

knowledge is in dispute. The question is whethdA's interpretation of the statute is corratt

will be forced to “take significant and costlyropliance measures or risk criminal prosecutiop.

Am. Booksellers Ass'd84 U.S. at 392. Given the naturd A service, ad the fact that it
currently does not monitor theajority of the content that provides through its Wayback
Machine, a criminal statute that imposedcstiiability on 1A would be costly indeed.
Moreover, even if 1A lacked standing tdrmy an “as-applied” chinge to the law, it
certainly has standing to challenge the statatéds face. In the First Amendment context,
“[llitigants ... are permitted to challenge a statabt because their own rights of free expres
are violated, but because of a judicial predicbomassumption that the statute's very existeng
may cause others not before the court tamefirom constitutionally protected speech or
expression.”Secretary of State of M@and v. J.H. Munson Cp467 U.S. 947, 956-957 (1984
guotingBroadrick v. Oklahoma413 U.S. 601, 612 (1973). AsAmerican Booksellersthe

alleged danger of this statuteiis large measure, one of seirisorship; a harm that can be

! A verified complaint, like an affiavit, may support injunctive reliefhalheimer v. City of Saf
Diego 645 F.3d 1109, 1116 (9th Cir. 2011) (citiogw v. Kona Hosp54 F.2d 1420, 1423 (9f
Cir.1985);Ross—Whitney Corp. v. Smith Kline & French LaB87 F.2d 190, 198 (9th
Cir.1953)).

ich
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realized even without an actyaosecution.” 484 U.S. &933. Third party standing is
appropriate in this case.

3. Likelihood of Success on the Merits

Plaintiffs bring this lawsuit under 42 U.S.&€1983 and the Declaratory Judgment Act,

28 U.S.C. § 2201. Plaintiffs ctaithat Defendants, who are prosecuting attorneys of each ¢f the

counties of the state of Washington, will deprttem and others of their First, Fifth and
Fourteenth Amendment rights under the constitil and will violatethe dormant Commerce
Clause of the U.S. Constitution and the Caminations Decency Act of 1996, 47 U.S.C. § 2
if permitted to enforce SB 6251. Plaintiffs ateely to succeed on the merits of their claims.

a. Communications Decency Act

Plaintiffs argue that SB 6251 conflictsth and is therefore preempted by the
Communications Decency Act of 1996. Three sghbens of the CDA are relevant. First,
subsection (c)(1) provides that “hprovider or user of an inter@ve computer service shall bg
treated as the publisher or speaker of anyim&tion provided by another information conten
provider.” Second, subsection (QJ) provides that “[n]o provideor user ofan interactive
computer service shall be held liable on accafirt any action voluntarily taken in good faith
restrict access to or availabilibf material that the provider aiser considers to be obscene,
lewd, lascivious, filthy, excessivelyolent, harassing, or otherei®bjectionable, whether or n
such material is constitutionally protected.” iftl subsection (e)(3) prales that “[n]othing in
this section shall be construed to prevemnt &tate from enforcingny State law that is
consistent with this section. No cause of@ttnay be brought and no liability may be impos
under any State or local law that isamsistent with this section.”

In enacting the CDA, “Congress decided natiréat providers ointeractive computer

30,

1%

|

ot

ed

services like other informatigoroviders such as newspapersgamnes or television and radig

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR PRELIMINARY INJUNCTION - 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

stations, all of which may be held liable faublishing or distributing obscene or defamatory
material written or prepared by other8Batzel v. Smith333 F.3d 1026 (9th Cir. 2003) (interns
citation omitted). Congress made this choiaetf® reasons. First, “Congress wanted to
encourage the unfettered and unregulated developai free speech on the Internet, and to
promote the development of e-commerckl’at 1027. Second, Congress wanted to “encol
interactive computer services and users of sachices to self-police the Internet for obsceni
and other offensive materiallt. at 1028.

Indeed, Section 230 was a reaction to a Nenk state court decision in which Prodigy
an Internet access provider that ran onlinkebin boards, was heliiable for the libelous
statements of othersSee Stratton Oakmqrit995 WL 323710 (N.Y. Sup. Ct. May 24, 1995).
Prodigy was liable largely because of its atigle in monitoring its bulletin boards and
“Congress was concerned with the impact such difghould have on the control of materig

inappropriate for minors.’Batze] 333 F.3d at 1029. “If efforts t@view and omit third-party

... inappropriate material make a computer sEryrovider or user liablfor posted speech, the

website operators and Internet\dee providers [would be] likelyo abandon efforts to elimina
such material from their siteld. (citing, inter alia, S.Rep. No. 104-230, at 194 (1996); H.R.
Cong. Rep. No. 104-458, at 194 (1996); Ctihg. Rec. at H84691-70 (1996)).

Thus, under Section 230 “any activity that cenboiled down to deciding whether to
exclude material that third parties sdelpost online is perforce immuneFair Housing
Council of San Fernando Valley v. Roommates.com, BRC F.3d 1157, 1170-71 (9th Cir.
2008). “The message to website operatorsaigrcif you don’t encourage illegal content, or
design your website to require usersrpuit illegal content, you will be immundd. at 1175.

Further, the Ninth Circuit acknowdges that “there will alwaylse close cases where a clever

=
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lawyer could argue thabmethinghe website operator did @uraged the illegality.1d. at
1174. “Such close cases ... must be resolvedvior faf immunity, lest wecut the heart out of
section 230 by forcing websites to face death hytteusand duck-bitesgting off claims that
they promoted or encouraged —abileast tacitly assented to -etifiegality of third parties.”ld.
Plaintiffs argue that under this cleaepedent, SB 6251 violates Section 230 becaus
treats online service providers like Backpage.eom IA “as the publisher or speaker of any
information provided by another informatioartent provider.” 47 U.S.C. 8§ 230(c)(1).
Defendants argue that SB 6251 is not preemptédsasonsistent with the CDA; because, un
Salernq there are applications of the law thatrad conflict with theCDA; and because the

CDA does not apply to state criminal laws.

* * *

The Supremacy Clause provideat federal law “shall bthe supreme Law of the Land;

and the Judges in every State shall be bouneélilgeany Thing in the Constitution or Laws of

any State to the Contranptwithstanding.” Art. VI, cl. 2. dder this principleCongress has the

power to preempt state law. Semosby v. National Foreign Trade Coundl30 U.S. 363, 372

(2000). However, in considering whether aestthtute is preempted, “courts should assume

that ‘the historic police powers the States’ are not supersedeaaess that was the clear and
manifest purpose of CongressArizona v. United State432 S. Ct. 2492, 2501 (2012) (quot
Rice v. Santa Fe Elevator Cor831 U.S. 218, 230 (1947); cititgfyeth v. Levingg55 U.S. 555
565 (2009)).

There are three circumstances in which Congress has the power to preempt state
First, Congress may expressly preempt inconsistent state Agsna v. U.S.132 S. Ct. at

2500-01 (“There is no doubt that Congress mékidvaw specified powers from the States by

der

174

law.
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enacting a statute containing an express praemptovision.”). Seond, “the States are

precluded from regulating conduct in a field tBaingress, acting within its proper authority, has

determined must be reguldtby its exclusive governancdd. (citing Gade v. National Solid
Wastes Management Assg®5 U.S. 88, 115 (1992)). Third, under the doctrine of conflict
preemption, state laws are preempte@mthey conflict with federal lavCrosby,530 U.S. at
372. “This includes cases where compliance with bederal and state regtions is a physical
impossibility and those instances where the chghe state law stands as an obstacle to the
accomplishment and execution of the full peses and objectives of CongresArizona v. U.S.
132 S. Ct. at 2501 (internal quotatgand citations omitted).

Here, Plaintiffs are likely to succeed their claim that SB 6251 is preempted both
because it is likely expressly preempted aechoise it likely conflictsvith federal law.
Subsection (e)(3) of Section 230 piaes that “[n]othing in thisection shall be construed to
prevent any State from enforcingyaBtate law that isansistent with thisextion. No cause of

action may be brought and no liability may bgosed under any Statelocal law that is

inconsistent with this section.Therefore, Congress has expregsieempted state laws that are

“inconsistent with” Section 230.

SB 6251 is likely inconsistent with and teéare expressly preempted by Section 230

for

two reasons. First, Section 230 prohibits “trea]i “online service providers” as the “publishier

or speaker of any information provided by anoihéormation content provider.” 47 U.S.C. §
230. The parties do not disputatiBackpage.com and IA areriline service providers.” And
SB 6251 “treat[s]” both entities as the publishespeaker of information created by third

parties.” It does this by impigy liability on Backpage.comna IA for information created by

third parties—namely ads for conencial sex acts depicting mirss+so long as it “knows” that

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR PRELIMINARY INJUNCTION - 14
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it is publishing, disseminating, disfying, or causing to be published, disseminated, or displ
such information.See Johnson v. Arde®14 F.3d 785, 791 (8th Cir. 2010) (“The majority of
federal circuits have interpreted [Section 230¢s$tablish broad federal immunity to any cauq
of action that wouldanake service providers liabfer information originating with a third-party
user of the service.”) (internal citations omitted) (emphasis adBad)es v. Yahoo!, Inc570
F.3d 1096, 1101-02 (9th Cir. 2009) (“[W]hat mattisreiot the name of the cause of action...
[but] whether [it] inherently reques the court to treat the defentlas the ‘publisher or speakg
of content provided by another.”).
Second, SB 6251 is inconsistent with Secfi80 because it criminalizes the “knowing
publication, dissemination, or disglaf specified content. Idoing so, it creates an incentive
for online service providemsotto monitor the contdrthat passes through ithannels. This wa
precisely the situation thatelCDA was enacted to remed$eeBatze| 333 F.3d at 1029.
Finally, and for the same reason, evendf Wording of Section 230 prohibiting liability,
under state laws “inconsistent’ittv the federal statute did nexpressly preempt SB 6251, the|

state statute likely conflictsith the CDA because “the chaliged state law stands as an

obstacle to the accomplishment and executionefuh purposes and objectives of Congress.

Arizona v. U.§.132 S. Ct. at 2501. “Like the strict liability imposed by $tieatton Oakmont
court, liability upon notice reinfoes service providers' incentives to restrict speech and abs
from self-regulation.”Zeran 129 F.3d at 333.

Defendants argue that SB 6251 is consistent with Section 230 because it is consis
with Congress’s purpose of “enfing] vigorous enforcement of Federal criminal laws” and
because it is similar to federal statutes amgress singled out as exempt from Section 230

liability protection. Fo example, Defendants point to 18 U.S.C. § 1591, which pertains to

ayed
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.
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trafficking of children. Under Section 159hy@ne who knowingly benefits financially from
causing a person under the age of 18 to enigegeommercial sex act with knowledge or
reckless disregard of that fact is guilty of a criminal offense. While both Section 1591 ang
6251 pertain to sex trafficking of children, theare myriad differences between the state and
federal statutes. Most importan Section 1591 pertains t@educt, whereas SB 6251 pertair]
to speech. As a result, 1591's effect on the djperaf the Internet isncidental; SB 6251 is
directly aimed at online serviggoviders. Thus, even if SB 6251 seeks to achieve one of th
same goals as the federal law — policing thetssgicking of minors — it involves a conflict in
the method of enforcementtizong 132 S. Ct. at 2505. “The Court has recognized that a
‘[c]onflict in technique can be fly as disruptive to the syste@ongress enacted as conflict in
overt policy.” Id. (citing Motor Coach Employees v. Lockridg€3 U.S. 274, 287 (1971)).

Nor are Defendants’ other arguments ki save SB 6251 from preemption. In
determining whether a state statute is preempyddderal law, the Ninth Circuit has applied t
facial challenge standard frodnited States v. Salernd81 U.S. 739 (1987). Und8alerng
“the challenger must establish that no setimfumstances exists under which the Act would
valid.” 481 U.S. at 745. Defendants argue betause SB 6251 may be applied in an off-lij
environment, the statute is not preempted uSdégrno.

The Supreme Court has called into question whe&htrnoremains the standard for
facial challenges to stateasiites on preemption groundSee City of Chicago v. Moralegs27
U.S. 41, 55 n.22 (1999) (“To the erteve have consistently astilated a clear standard for
facial challenges, it is not ttf&alernoformulation, which has neveebn the decisive factor in

any decision of this Court, includirgalernoitself.”). Even assuming th&alernoremains the

| SB
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standard, Defendants’ ability to point to a non-preempted application of the law is not
dispositive. The Nirit Circuit clarified howSalernois to be applied itUnited States v. Arizong

[T]he question before us is nas Arizona has portrayed, whether

state and local law enforcement officials cgoply the statute in a

constitutional way. Arizona's framing of tt®alernoissue assumes

that S.B. 1070 is not preemptexh its face, and then points out

allegedly permissible applications of it. This formulation misses the

point: there can be no constitutionglpécation of a statute that, on its

face, conflicts with Cormgssional intent and therefore is preempted by

the Supremacy Clause.
United States v. Arizon&41 F.3d 339, 346 (9th Cir. 201dgrt. granted 132 S. Ct. 845, 181 L
Ed. 2d 547 (U.S. 2011) aradf'd in part, rev'd in part and remandeti32 S. Ct. 2492 (U.S.
2012) (emphasis in original).

Here, as irArizona the state statute conflicts wi@ongressional intent because, by
imposing liability on online service providers wHo not pre-screen content or who “know” th
third party content may violateage law, the statute drasticafiiifts the unique balance that
Congress created with respecttie liability of online servic@roviders that host third party
content.

Finally, Defendants argue that the CDA vistended only to apply to civil actions
brought under state law and was mdénded to apply where statriminal law provided the
cause of action. Statutory interpitaia begins with the statutory te8edRoc Ltd., LLC v.
Western Elite, Inc541 U.S. 176, 183 (2004), andisttes should be interpesl to give effect, if
possible, to every clause and woiyncan v. Walker533 U.S. 167, 174 (2001). When
“Congress includes particular langeaig one section of a statuiat omits it in another section
of the same Act ... it is generalpresumed that Congress actentionally and purposely in th

disparate inclusin or exclusion.Clay v. United State$37 U.S. 522, 528-22003) (internal

guotations omitted).

|

at

11°
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The section of the CDA entite'No effect on criminal law’provides that “[n]othing in

this section shall be construed to impairénéorcement of section 223 or 231 of this title,

chapter 71 (regarding obscenity)1drO (relating to sexual exploitati of children) of title 18, or

any other~ederalcriminal statute.” 47 U.S.C. § 230(e)(Emphasis added). In contrast, the
section entitled “No effect on communications/pacy law” provides “[npthing in this section
shall be construed to limitéhapplication of the Electronl€ommunications Privacy Act of 198
or any of the amendments made by such écany similar State law Id. at 8 230(e)(4). If
Congress did not want the CDA to apply in statiminal actions, it would have said seee
Voicenet Commc'ns, Inc. v. Corhe2006 WL 2506318, at *4 (E.D. Pa. Aug. 30, 2006) (“[T]H
plain language of the CDA providegernet service providers immity from inconsistent state
criminal laws.”).

The Court finds that Plaintiffs are liketg succeed on their claim that Section 230
preempts SB 6251.

b. First Amendment

Even if Plaintiffs did not succeed on thelaim that SB 6251 is preempted by the CD
they likely can succeed on their claim that ttawge runs afoul of the First Amendment. The
First Amendment to the United States Constitutiavioles in pertinent part that “Congress s
make no law ... abridging freedom of speech.” The prohibitions of the First Amendment ¢
to the several States througle thourteenth Amendment. Thus, “[s]tatutes suppressing or
restricting speech must be judged by the sometimes inconvenient principles of the First
Amendment.” United States v. Alvare232 S.Ct. 2537, 2543 (2012).

Plaintiffs argue that the stae violates the First and Fourteenth Amendments on thrg

grounds. First, Plaintiffs argue thiie statute is unconstitutional because it creates strict lia
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for publishing unprotected speech and in doing so chills protected speech. Second, Plair
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argue that the statute is unconstitutionallgue because it does not provide defendants fair
notice of what constitutes illegal speech andvadldor arbitrary enforcement. Third, Plaintiffs
contend that the statute is overbroad in theffectively restricts th publication, display, and
dissemination of both protected and unprotesfeebch. Where a statute restricts protected
speech, it is subjetd strict scrutiny.Perry Educ. Ass’n v. Perry Local Educators’ Assi60
U.S. 37, 45 (1983). Plaintiffs argue that trede cannot withstandrigtt scrutiny because,
while the government has a compelling intenestombating child prostitution, Defendants hg

not shown that the challenged statute is thd leasrictive means available to do so. As set

forth more fully below, Plaintiffs are likely teucceed on the merits of their First Amendment

claims.
() Strict Liability

The Constitution prohibits the “imposition of criminal sanctions on the basis of strig

liability where doing so would seniisly chill protected speechUnited States v. United State$

District Court, 858 F.2d 534, 540 {oCir. 1988). Plaintiffsontend that SB 6251 is an
unconstitutional strict liability crime that itls protected speedbecause (a) the word
“knowingly” only applies to the first clae of the statute; and (b) there issc@enter
requirement regarding the agetloé person depicted in the aDefendants dispute Plaintiffs’
interpretation of the statute, argg that strict liability only exits as to the age element of the
crime. Therefore, before the Court reachescibnstitutional issue, it must determine what th

statute says.

When interpreting a state statute as a maftérst impression, a federal court must
interpret the law as woultdhe state’s highest coufee In re Kolp326 F.3d 1030, 1037 (9th C

2003). In Washington, the Court begiwith the plain laguage of the statute, assuming that

ve

=

the
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legislature “meant exactly what it saidDuke v. Boyd942 P.2d 351, 354 (Wash. 1997).
However, if the statute is ambiguous, the Court may considerdt@geshistory and the

“circumstances surrounding teeactment of the statuteFive Corners Family Farmers v.

State 268 P.3d 892, 900 (Wash. 2011). A statute is godhis if it is susceptible to two or mofe

reasonable interpretationkd. Finally, “[w]here possible, states should be construed so as t
avoid unconstitutionality.”"Wash. State Republican Party v. 8NaState Public Disclosure
Comm'n 4 P.3d 808, 827 (Wash. 2000).

SB 6251 is comprised of two clauses. The Cuwill refer to the first clause (“publishe
disseminates, or displays”) &g “publishing clause” and the s clause (“causes directly o
indirectly, to be published disseminated, or figpd”) as the “causingalise”. Plaintiffs
assume that the word “knowingly” applies omdythe publishing clausend that the causing
clause is devoid of amgcienterrequirement. Defendants arghat the statute was intended t(
require proof okcienteras to all elements except thge of the minor depicted.

Plaintiffs’ reading of the state is the most grammaticaading. The word “knowingly’
precedes the publishing clause, but not the cgudause. The publishing clause is separate
from the causing clause by interruptive punctuagiod the word “or.” The operative verb in th
causing clause (“cause”) is already modified by otfeer adverbs (“directly or indirectly”). Th
construction proposed by Defendants in whichia adverb modifiescause” is awkward, if
not ungrammatical. Namely, under Defendardading, a person commits a felony by
“knowingly... causing ... indirectly to be. displayed” illegal content.

Defendants’ interpretation of the statute jletawkward, is nonetheless reasonable. T
publishing and causing clauses are not set forthparage sections or subsections of the stat

and the punctuation that sepasdtiee clauses is one of tha$e interruptive available: the

0o
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comma. Since the parties have each offered reboimberpretations of the statute, the Couf
must ascertain the legislature’s intbgtreference to tgslative history.Five Corners 268 P.3d
at 900.

Generally speaking, “some indication @ngressional intent, express or implied, is
required to dispense withens reas an element of a crimeStaples v. United Statesll U.S.
600, 605 (1994)see also State v. Williamm$48 P.3d 993, 996 (Wash. 2006 (bang
(discussindstaple3. In the Senate Hearing on SB 625&nator Jeanne Kohl-Welles indicate
that the primary impetus in passing SB 625% warequire online service providers like
Backpage.com to request and obtaientification before posting adhat appeared to be onlin
advertisements for prostitutioBeeDkt. #4, Ex. 2, p. 4 (“The Seattle Weekly... in its print...
publications, does require age verification imgo@... And what we would like to have happe
is to have that same requirement for online disement postings.”). loontrast, there is no
indication in the legislative histy that the Washington legislatumtended to punish compani
or individuals, like 1A, who did not “know” that they were causing to be published, displays
disseminated content deemed illegal under the statliteerefore, the Court will interpret the
statute as requiringcienteras toboththe publishing and causing clauses.

* * *

Plaintiffs argue that, evesedopting Defendants’ conatition, by dispensing with a
scienterrequirement as to the age of the personalegiin the ad, SB 6251 runs afoul of the
First Amendment.See United States v. X-Citement Video, 982 F.2d 1285, 1291-92 (9th G

1992) (interpreting a law prohihiti the interstate transfer diild pornography as containing

2 As explained further below, the term “know’the context of this statute likely rendg
the statute unconstitutionally vague. However the purposes dhis section, the Court

d

1%
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assumes that the term “knoWwas a discernible meaning.
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scienterrequirement because “a statute completely berefsofemterrequirement as to the ag
of the performers would raiserious constitutional doubts”)his is likely true.
By its terms, SB 6251 dispenses with agienterrequirement as to the age of the min
“depicted” in the advertisement:
[l]t is not a defense that the dei@ant did not know the age of the
minor depicted in the advertisementlt is a defense, which the
defendant must prove by preponderance of the evidence, that the
defendant made a reasonable bona fide attempt to ascertain the true
age of the minor depicted in tlaelvertisement by tgiiring, prior to
publication, dissemination of displaf the advertisement, production
of a driver's license, marriagecénse, birth certificate, or other
governmental or educational identdtion card or paper of the minor
depicted in the advertisement and dat rely solely on oral or written
representations of the minor’s age, or the apparent age of the minor as
depicted. In order to invoke thiefense, the defendant must produce
for inspection by law enforcement a record of the identification used
to verify the age of the persalepicted in the advertisement.

SB 6251 (emphasis added).

At first blush, requiring publishers to checlemdification before puishing an escort ad
seems as commonsensical as requiring bar maoeheck identification before allowing
patrons to enter the door. There is, howev&gyadifference between these two scenarios.
latter is an identification requirement relateccemduct — drinking alcohah a bar. The former
is an identification requirement—imposedthg government and punishable by imprisonme
related to speech. Since theseo constitutional right to drknalcohol, courts tasked with
upholding the Constitution care littleafbar’s identification verifideon process results in a lin
forming outside the door, or causes some restéita stop serving liquor. However, becaus
there is a constitutional right to free spedbls, Constitution cannot permit similar collateral
consequences in the First Amendment cont&ee United States of America v. United State

District Court for the Central District of Californie858 F.2d 534, 539 (9th Cir. 1988) (“[A]

speaker may not be put at complete perdigtinguishing between ptected and unprotected

or

The
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speech. Otherwise, he could only be certaiavoiding liability by holding his tongue, causin
him ‘to make only statements which ‘stéar wide [] of the unlawful zone.”).
In Smith v. California361 U.S. 147 (1960), the Suprer@ourt struck down a Los
Angeles ordinance making it a crime for booksellers to possess obscene books. Even th
First Amendment does not protect obscene $pebe Court concluded that a bookseller cou
not be held criminally liable without proof &howledge regarding éhcontents of the book:
By dispensing with any requiremeot knowledge of the contents of
the book on the part of the selléhe ordinance tends to impose a
severe limitation on the public’s access to constitutionally protected
matter. For if the bookseleas criminally liablewithout knowledge of
the contents, and the ordinance fulfills its purpose, he will tend to
restrict the books he k®to those he has ingpted; and thus the State
will have imposed a restriction upon the distribution of
constitutionally protected as well as obscene literature.

Smith,361 U.S. at 153.

Plaintiffs contendhat here, as iBmith,SB 6251 would compel those publishers and
distributors who did not abain from publishing large categaief speech altogether to reviey
every book, magazine, video, or online post comagiai “depiction” and a possible “implicit” &
for sex to ensure that nongn afoul of the lawSee Smith361 U.S. at 153-54. The Court fing
that this is likely true. Aore-screening mechanism asfeeth in SB 6251 would limit the
amount of content available on some publishers’ websites to the amount of content that S
publishers had the time and money to scregee id. Some individuals would be reticent to
provide government identificatian connection with borderlineoaitent, such as racy persona

ads, thus further diminishing the universe of protected speech available @dm@lso Doe v.

2TheMart.com Inc.140 F.Supp.2d 1088, 1092, 1097 (W.D.Wash.2001) (“[T]he constitutiot

rights of Internet users, inglling the First Amendment right to speak anonymously, must bée
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carefully safeguarded.”). Theo@stitution does not permit suchlleteral burdens on protected

speech.
Nor is this effect dissipated aregime in which crimindiability is triggered only by
notification or knowledge that “#gal” content is available on actor’'s website. “Liability

upon notice reinforces service prders’ incentives to restrispeech and abstain from self-
regulation.” See Zeran v. Am. Online, In&29 F.3d 327, 333 (4th Cir. 1997). This is becau
publisher who receivasotice that contemnhightbe illegal would have no incentive to ensure
that such content is factillegal. Rather, the rational choicesach a scenario is to remove t
content as quickly as possible, whethenor it constitutes tected speech.

Finally, an affirmative defense to escabliity, as exists he, does not render the

statute constitutional. “[T]hpossibility of mistaken factfinding—inherent in all litigation—wiill

create the danger that the legitimatterance will be penalizedSpeiser v. RandalB57 U.S.
513, 526-527 (1958). Plaintiffs are likely to succeadhe merits of their claim that the strict
liability component of SB 6251 elates the First Amendment.
(i) Vagueness

Plaintiffs also challenge S&51 as unconstitutionally vague,violation of the First,
Fifth and Fourteenth Amendments. “[S]tandardpeimissible statutory vagueness are stricf
the area of free expression . . . . Becaus# Bimendment freedoms need breathing space t
survive, government may regulate i tlwea only with narrow specificity NAACP v. Button
371 U.S. 415, 433 (1963). Thus, laws regulatirggsh are void for vagueness when they ar
ambiguous that a reasonable persannot tell what expression is faaden and what is allowe
See, e.g., Smith v. Goguydi5 U.S. 566, 569 (1974) (invalidagi state law that prohibited

treating a flag “contemptuously”Baggett v. Bullitt 377 U.S. 360, 362 (1964) (loyalty oath

in

O

e SO

preventing “subversive person” from beiagnployed in state was void for vagueneb®ston
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v. Hill, 482 U.S. 451 (1987) (striking down city andince that made it unlawful to interrupt
police officers in the performance of their dstlecause the law “effectively grants the polics
the discretion to make arrests selectively orbtes of the content of the speech”). Here, th
vagueness of SB 6251 is “a matter of speciateon” because it isoth a content-based
regulation of speech and a criminal statusee Reno v. Am. Civil Liberties Unj&@21 U.S. 844
871 (1997). In this scenario, “[ijn additiom the opprobrium and stigma of a criminal
conviction... [t]he severity of criminal sanctiongy well cause speakersriamain silent rather
than communicate even arguably unlawful words, ideas, and imageat’872.
Plaintiffs argue that the stattesls to define important tens and thus prevents citizens
from knowing what is prohibited. Among tkerms that the Washington legislature has

neglected to define are “knowfhdirect,” “direct,” “implicit” and “offer.” The Court finds tha

Plaintiffs are likely to succeed in showing tilsath terms render the statute unconstitutionally

vague.

Much of this vagueness derives from thiediparty liability aspect of SB 6251. The
pimp that publishes the advegiment certainly “knows” whethéiis offer is for sex, whether
explicitly or implicitly. However, what does ite@an for the website operator to “know” that 3
advertisement “implicitly” offers sex? M/ashington, “a person acts knowingly or with
knowledge when ... he or she has information Whiould lead a reasonable person in the s
situation to believe that facts exist which faate described by a statutefining an offense.”
Wash. Rev. Code Ann. § 9A.08.010(b)(ii). Howewenere an online service provider publisi
advertisements that employ coded languageasoreble person could believe that facts exis
that do not in fact exist: an advertisementdscort services may be just that. Similarly,

Defendants contend that “offer” is used “to makear that a transaction does not have to be

A\1”4
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consummated for SB 6251 to apply.” However, if the offer is implicit, how can a third par
ascertain that which is being offered befthe transaction is consummated?

Further, what does it mean to “knowingly cause ... indirectly” the publication of sug
an implicit offer? If a website operator like Baelge.com publishes an advertisement that u
a “common code to thinly veil the offer of the sex asgéDkt. # 41, p. 31, and IA subsequen
crawls that advertisemeand publishes it through its \Waack Machine, knowing that
Backpage.com has an “adult services” ad sectohdaes not verify identifation, is IA liable if
it itself cannot producehwto identification?

Defendants offer several explanations fordisputed terms. For example, Defendant
offer that “something of value’ is used in thitute to indicate thatnégulates not just offers
of sex for money, but also those offers to exchasgefor other valuable ithgs, such as drugs.

Dkt. # 41, p. 32. “Implicit’ is used to bring offers of sex within the statute’s purview in cas

where the advertisement does not explicitly indith&e a sex act will be provided in exchange

for value.” Id. at p. 31. “Directly or mndirectly’ is used in thetatute to reach pimpdd. at 32.
One of the purposes behind the vaguenessideds to prevent arbitrary enforcement
occasioned by unclear standar@&ee Grayned v. City of RockfoAf)8 U.S. 104, 108-109
(1972) (“A vague law impermissipldelegates basic policy matters to policemen, judges, ar
juries for resolution on an ad hoc and subjectiv@davith the attendawtangers of arbitrary ar
discriminatory application.”). While the statute might find itself on better constitutional foof
the statute included the definitions proffered by Defendants, it does not. Further, nothing

Defendants, or their successorstheir current interpretationsSee Free Speech Coal., Inc. v.

y

h
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binds

Attorney Gen. of U.S677 F.3d 519, 539 n. 15 (3d Cir. 2012) (“[A] promise by the government

that it will interpret statutory languageamarrow constitutional manner cannot, without mor

€,
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save a potentially unconstitutionally overbroad statutélaintiffs are likely to succeed on the

claim that the statute is canstitutionally vague.
(i) Overbreadth

In addition to the strict liability and vaguessechallenges above, Plaintiffs contend th3
SB 6251 is overbroad and will haaechilling effect on the protected speech of publishers af
third-party content providersSee Reno v. ACLB21 U.S. at 872. (“The severity of criminal
sanctions may well cause speakers to rembgntgiather than communicate even arguably
unlawful words, ideas, and images.”). A statrggulating speech is overbroad if it “reaches
substantial amount of constiinally protected conduct.Village of Hoffman Estates v.
Flipside, Hoffman Estates, In@55 U.S. 489, 494-495 (1982). étoctrine seeks to strike a
balance between competing social co&isited States v. William$53 U.S. 285, 292 (2008).
“On the one hand, the threataiforcement of any overbroadMaleters people from engaging
in constitutionally protected speh, inhibiting the free exchangéideas. On the other hand,
invalidating a law that in some of its applicatioggperfectly constitutional — particularly a law
directed at conduct so antisodiaht it has been made crimirahas obvious harmful effects.”
Id.

Defendants contend that the statute isaverbroad because it only regulates unprote
speech. Defendants posit that thede reaches only offers to eggan illegal conduct or, in
the alternative, that it regulates only commerciales. It is true that “[o]ffers to engage in
illegal transactions are categoricallyckxded from First Amendment protectionWilliams, 553
U.S. at 297 (citations omitted). It is alsadrthat commercial speech, while protected under
First Amendment, is afforded less protection that other forms of constitutionally protected

expressionSee Central Hudson Gas & Elec. CorpPublic Serv. Comm’n of New Yodd7

)
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U.S. 557, 563 (1980). SB 6251, however, encompassssthan offers to engage in illegal
transactions. And it pertains totbha@ommercial and non-commercial speech.

The statute criminalizes more than offer&bhgage in illegal émsactions because the
statute encompasses transactions that anlegsl. Washington statutes criminalizing
commercial sexual abuse of a minor require tihatdefendant pay or agree to pay a “fee” “as

compensation” for a minor engaging or pisimg to engage in sexual conte@eeWash. Rev.

Code Ann. § 9.68A.1008. The adult prostitution statute requiréat a person engage or agrege to

engage in sexual conduct with anatherson “in return for a fee”Id. at § 9A.88.03d. In

contrast, SB 6251 proscribes any “offer” for “aamt of sexual contact @exual intercourse ...

for which something of value is given or receis®dany person,” so long as that offer includes a

depiction of a minor. Assuming that the undefi term “something of value” means anything
that can be traded on a free market—includingtdebof wine, a nice dinner, or a promise to ¢o
the dishes—SB 6251’s definition of “commerciak s&t” encompasses vast swaths of legal,

consensual, non-commercial sexual activityloreover, there is no geirement that the minor

% Under Washington criminal law, a persomislty of commercial sexual abuse of a
minor if “he or she paysfa@eto a minor or a third persas compensatiofor a minor having
engaged in sexual conduct withmhor her” or “agrees to payfaeto a minor or a third person
pursuant to an understanding thateturn thereforesuch minor will engage in sexual conduc
with him or her.” Wash. Rev. Code Ann. § 9.68A.100 (emphasis added).

* The statute criminalizing adult prostitori provides that a person is guilty of a
misdemeanor if he or she “engages or agreeffens to engage in sexual conduct with anothier
personin return for a fe€ Wash. Rev. Code Ann. § 9A.88.030 (emphasis added).

® Defendants argue that the term “commersex act” tracks language from a federal
statute criminalizing sex traffickingSeel8 U.S.C. § 1591(e)(3). While this is true, the federal
statute requires that the defendaaaruit, entice, harbor, transpoptovide, obtain, or maintain g
minor and that he or she know or recklessly dsréghe fact that the minor will be caused to
engage in a commercial sex atd. at § 1591(a).Defendants point to no federal statute
providing that a “commercial sextdcas defined by SB 6251, imd of itself constitutes illegal
conduct.
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depicted with the offer have any relation to tffeitself. Thus, a twentjive-year old’s profile
on a dating website might fall under the statut@jifone of the photographs associated with |
profile was a picture of hersaif high school and (b) she mentiahthat she is “good in bed”

and looking for a man to “cook her dinner everghti. For that matter, a teenager’s Facebo

profile, aimed at her teenage fias but of course available ttoe world, teeming with the kind$

of scandalous, provocative photographs and mushegsre typical for some in this age grou
could also fall under the language of SB 6251.

In addition, SB 6251 does not fall within theception for offers to engage in illegal
activity because SB 6251 prohibitst only “offers” to engage inommercial sex acts, but alsg
the direct and indiregiublication, dissemination, and display of such offers. The third-part
publication of offers to engage in illegal teactions does not fallithin “well-defined and
narrowly limited classes of speech” that falitside of First Amendment protectid@@haplinski
v. State of New Hampshjrgl5 U.S. 568, 571-572 (1942%ee also Brown v. Entertainment
Merchants Ass’n131 S.Ct. 2729, 2733 (2011) (“[N]ew categories of unprotected speech n
not be added to the list by a legislature tta@icludes certain speeshtoo harmful to be
tolerated.”).

Nor is SB 6251 limited to commercial speechjalihis entitled tdess protection under
the ConstitutionCentral Hudsordefines “commercial speech” as “expression related solely]

the economic interests of the speaind its audience.” 447 U.S.581. As just articulated, S|

6251 prohibits “offers” for sex acts that may onliate tangentially to # economic interests of

the speaker and audience. Unlike the faldehild pornography statute at issudlinited States
v. Williams 128 S.Ct. 1830, 1836 (2008) (extending crimiraddility to one who “knowingly”

“advertises, promotes, presents, distributespticits” what is believed to be child

ner
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pornography), SB 6251 reachasyonddirect proposals for commercial transactions to
criminalize the indirect dissemination of such confent.

The most problematic aspect of SB 6251 isthetprotected speech that it regulates b
its terms, but the likelihood thatwill chill a substantial amourdf protected speech in additio
to the unprotected speech that Defendants argue the statute was meant to address. Defg
contend that “[o]nline escort advertisements am@\ttveiled offers of prostitution” and that if 3
website “contains a section for postings for esservices,” it can eliminate its potential for
liability under SB 6251 by either “esing the posting of advertisents for commercial sex act
altogether” or “conduct[ingage verification as provided inglaffirmative defense.” Dkt. # 41
pp. 3 & 26. The Court does not dispute tirapassing SB 6251, the Washington legislature’
intent was to provide this Hobson’s Chotoewnebsite operators like Backpage.com.
Unfortunately, not only is this formulation of the statute likely unconstitati itself, but it fails
to address the much more far-reaching effects of the statute.

Defendants present two pieces of eviefor the proposition that all online
advertisements for escort services are actuaigreofor prostitution. The first is a declaration
stating that when taken to task over the isanettorney and board member of Village Voice
Media, Backpage.com’s parent company, mi@eambiguous statement, “Don’t deny the
undeniable,” and laughed. Dkt. # 44, §13. The second is a declaration from detective Tod
Novisedlak stating that he hasver contacted any person postattyertisements on the escor

section of Backpage.com who was advertisingdgitimate escort services. Dkt. #64, § 4. I

® For example, IA could indirectly, knowingly cause to be disseminated content deg
illegal under SB 6251 in violation die statute. However, becautis a not-for-profit entity
that crawls the Internet for archival purpqsesdoing so would be uelated to its economic

y

ndants

[72)

d
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rmed

interests or those of the academiid historians that use its services.
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contrast, numerous states license, tax andwibe regulate escortiséces as legitimate
businessesSeeDkt. #61, p. 22 (listing statutesee also Dart v. Craigslist, Ind665 F. Supp.
2d 961, 968 (N.D. Ill. 2009) (“Plaintiff is simply wng when he insists thfhe adult services
category and related subcategories] are all synonyms for illegal sexual services.”). The (
finds it unlikely that Defendantsould be able to prove thatl online advertisements for esco
services are ads for prostitution. Thus, a welbsgecontains a section for postings for escof
services that chooses to either shut downgéetion or require age védation will likely chill
protected speech in the course of doing so.

Much more importantly, SB 6251 reachegdiad websites that contain sections for
postings for escort services. &ktatute does not in any way iinmability to websites that
contain such sections. Rather, SB 6251 extémdsy direct omdirect publication,
dissemination of display of proscribed contéitoral argument, Defendiés asserted that the
regulation would not affect websites likadebook and Twitter because such websites do ng
have specific sections for escort serviced #hus, to the extent that the websites publish
proscribed content, the websitdo not “know” that their platfons are being used in this
manner. However, Plaintiffs have provideddence that, since craigslist.org removed its
“adult” category, escort advertisements haiready begun to appear on Facebook and othe
platforms. Sege.g, Dkt. #4, Ex. 2 (citing a study by a Columbia University professor show
that 83 % of prostitutes haweFacebook page and that, bg #nd of 2011, Facebook would b
their number one medium of recruitment). Wiegtor not Facebook alréya “knows” that it is
publishing such ads, if SB 6251 is enforcealgcébook will have a strongdantive to either ex-

ante monitor content that is posted to its websitrequire blanket age verification before ph

Court

—
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are uploaded to its site. Thid of restriction could cause igerous chilling effects across tf

Internet.

“Content-based prohibitions, enforced by seva@mminal penalties, have the constant
potential to be a repressi force in the lives and thoughts of a free peopkeshcroft v. Am.
Civil Liberties Union 542 U.S. 656, 660 (2004). “To guardaatst that threat the Constitution
demands that content-based restrictions on sgeephesumed invalid and that the Governm
bear the burden of showing their constitutionalitg.”(internal citations omitted). A content-
based limitation on speech will be upheld onlyenthe state demonstrates that the limitatio
“Is necessary to serve a compelling state interedtthat it is narrowlgrawn to achieve that
end.”Perry Educ. Ass’'n v. Periyocal Educators’ Ass’d60 U.S. 37, 45 (1983).

SB 6251 is a content based restriction on spe@daw is content-based if, to enforce
“an official must necessarily examine thentant of the message that is conveyefh. Civil
Liberties Union of Nev. V. City of Las Vegd66 F.3d 784, 794 (9th Cir. 2006). To prosecut
individual for violating SB 6251, aofficial must determine whether a particular advertiseme
contains each of the elements of the statute.

Since Plaintiffs have met their burdensbiowing that SB 6251 is a content-based
restriction that implicates First Amendment riglitss Defendants’ burden to demonstrate th:
the statute is constitutionaPerry, 460 U.S. at 45ee also Thalheimer v. City of San Dig§45
F.3d 1109, 1115-16 (9th Cir. 2011) (holding thatethe moving party makes a colorable clg
that its First Amendment rightsVebeen infringed, or are threaed with infringement, “the
burden shifts to the government to justify themiegon”). To do so, Defendants must show tl

SB 6251 is narrowly tailored to further a compelling government intefestroft v. ACL) 542

e
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U.S. at 666. “In considering this question a t@ssumes that certain protected speech may
regulated, and then asks what is the least rag#riatternative that can be used to achieve th;
goal.”Id. (citing Reng 521 U.S. at 874).

Defendants certainly have a compelling ing¢iia curbing the exploitation of minors
through prostitution. The Supreme Court has recogriihad there is a compelling interest in
protecting the physical and psychalg well-being of minors.”Sable Communications of
California, Inc. v. F.C.C.492 U.S. 115, 126 (1989)Indeed, “the protection of our young frot
sexual abuse may be among the most impoftanctions of a aiilized society.” U.S. v. U.S.
District Court for the Central District of Californie858 F.2d at 541 (citations omitted). Jim
Pugil, Chief of the Seattle Police Department testifn hearings that te online advertising of
youth for sexual exploitation is like an acceleranwe liken the work of rescuing youth and
prosecuting pimps and their exploiters as a &lewing the advertisingf youth on the Interne
for the pleasure of others is like adding fteethe fire — it becomes too much, and near
impossible to rescue these children.” Dkt. #4, Ex. 2, p. 11.

Although Defendants have a compelling interesturbing the sexual exploitation of
minors in Washington state, Defendants do nkhawledge that the statute reaches protecte
speech, and therefore fail to show that SB 62%edeast restrictive mearmavailable to forwarg
their compelling interest. For example, Defenddatl to demonstrate why a law targeting on
the individuals who post ads would not beeefive, rather than seeking to impose felony
liability on online service providers and othertpes “directly or indiectly” involved in the
dissemination of prositred content.

Nor do Defendants address the many underinclusiveness arguments lodged by PI

“Underinclusiveness raises serial@ubts about whether the governmmis in fact pursuing the

be

y

aintiffs.
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interest it invokes, taer than disfavoring a partitar speaker or viewpoint.Brown v.
Entertainment Merchants Ass’h31 S.Ct. 2729, 2740 (2011). Becatisestatute requires tha
a defendant publish an advertisement comtgiiai “depiction” of a minor, defendants could
easily escape liability by simply excluding suclpidéons, depicting adults who appeared to
minors, or depicting cartoon chatexs or inanimate objects. Thus, a post that advertised “S
with a fifteen year old - $100/ould not fall under the statuées long as it did not include a
picture of that 15-year-old. Potential defendasduld also easily eape liability by submitting
forged identification or the identification of tHipersons, since the stautoes not require that]
the identification inalde a photograph of the person dgégul in the advertisemengee Ashcrof
v. ACLU 542 U.S. at 666 (noting thage verification systems caube subject to evasion).
Finally, even if SB 6251 succeeded in dimhing the amount of advertising for child
prostitution on websites basedthe United States, it could not prevent similar websites fron
appearing overseas. Given the global natutbeofnternet, it would be no more difficult for
potential defendants to post adv@ents on foreign websites than it would be for them to
advertisements on websites located in the United StSes.id(noting that a statute regulatin
material harmful to minors had diminished effeeness because “the providers of the mater
that would be covered by the statute simgay move their opations overseas”).

“Speech shielded by the [First] amendmemitrotective wing must remain inviolate
regardless of its inherent wortfthe distaste we may feel aslividuals toward the content or
message of protected expressitannot, of course, detain us from discharging our duty as
guardians of the ConstitutionJ.S. v. U.S. District Court for éhCentral District of California,
858 F.2d at 541 (citations omitted). For all af teasons stated above, the Court finds that

Defendants are unlikely to succeed in meetimjr thurden of showing that SB 6251 is the leg
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restrictive means of advancing their compellingiast in curbing theexual exploitation of

minors.

“The Nation well knows that one of the costdlué First Amendment is that it protects
the speech we detest aslives the speech we embracéivarez 132 S.Ct. at 2551. While theg

Washington legislature might passaw that effectively and constitutionally regulates the

opprobrious content that victimizes the childremof communities, SB 6251 is not that statute.

The Court finds that Plaintiffs are likely sncceed on the merits of their First Amendment

claims on all three grounds.

c. Commerce Clause

Plaintiffs’ final claim is that SB 6251 elates the Commerce Clause. The Commerceg

clause provides: “The Congress shall have Power ... To regulate Commerce ... among th
several States....” U.S. Const., Art. I, § 8,3l The Supreme Couras long recognized that
this affirmative grant of atiority to Congress also encompasses an implicit or “dormant”
limitation on the authority of the States to eragislation affectingnterstate commerceSee,
e.g., Healy v. Beer Institute, et,ad91 U.S. 324, 326, and n. 1 (1989ygues v. Oklahomd41
U.S. 322, 326, and n. 2 (1979);P. Hood & Sons, Inc. v. Du Mon836 U.S. 525, 534-35
(1949). Plaintiffs argue th&B 6251 violates the dormant comrmee clause because it regulat
conduct that takes place wholly outside theestaid because it regula&@sinique aspect of
interstate commerce thatrdands national treatment.

A state cannot regulate conduct that sagkace exclusively outside the stakéealy,491

U.S. at 336. Where a state statute only has intatleffects on interstammmerce, the statute

will be upheld “[w]here the statetregulates even-handedly toezffuate a legitimate local pub

interest,” where “its effects on interstate coeroe are only incidental,” and where the burde

14

eS
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c
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imposed on interstate commerce is not “clealgessive in relation to the putative local
benefits.” Pike v. Bruce Church, Inc397 U.S. 137, 142 (1970). “[T]he practical effect of th
statute must be evaluated notyohl considering the consequenoéshe statute itself, but alsg
by considering how the challenged statute may iotevéh the legitimate regulatory regimes
other States and what effect would arise iforé, but many or every, State adopted similar
legislation.” Healy,491 U.S. at 336 Finally, there exist unique aspects of commerce that
demand national treatme&ee, e.g., Wabash, St. L. & P. Ry. Co. v. lllinbl8 U.S. 557 (1886
(holding railroad rate exemfrom state regulation).

SB 6251 likely violates the dormant commeclause under each of the three tests
articulated above. First, although SB 6251 defifaglvertisement for a commercial sex act”
an offer for a sex act “to occur in Washiogf’ the advertisement itself may occur entirely
outside of the state and no act need take platteeigtate of Washingtdo trigger liability under
the statute. Therefore it is astte that regulates conduct thators wholly outside of the stat
of Washington.

Second, the out-of-state burderlwe significant. To esape liability, online service
providers that post content thmtghtbe construed as containing “implicit” offers for sex
(including aggregators like 1A, social networg sites like Facebook.cqrand dating sites like
Match.com) will be required to collect governmesdtied identification, lest one of these offe
relates to conduct ocaing in Washington. Such a scréegmprocess would constitute a
significant and costly change tite business operationstbese corporations that have little to
no connection with the State of Washingtonctsa burden would be exponentially exacerba
if every state were permitted liggislate its own requirements. d¢ontrast, Washington’s intere

in prosecuting wrongdoers is undermined by tlaetical obstacles to exercising jurisdiction

11%
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over defendants whose criminal acts take place outside the SeseACLU v. Johnsph94
F.3d 1149, 1161-62 (10th Cir. 1999p(ding that a New Mexico statute that criminalized
“dissemination” of materials that are “haxrhfo minors” violated the Commerce Clause
because “the nature of the Intethmade it impossible for the sté¢ to reach purely intrastate
conduct and the benefits to &ehieved were limited).

Third, and for all of these reass, the Internet is likely a uque aspect of commerce thiat
demands national treatment. “The Internet i®sNyhnsensitive to geagphic distinctions” and
itself “represents an instrumieof interstate commercefmer. Libraries Assow. Patakj 969

F.Supp. 160, 173 (S.D.N.Y. 19973ee also Chicago Lawyers Comm. For Civil Rights Unde

14
-

Law, Inc. v. Craigslist, Inc519 F.3d 666 (7th Cir. 2008) (“Onlirservices are in some respedts
like the classified pages of newspapers, butlers they operate like common carriers suchjas
telephone services.”). Thus, ‘g Internet, like ... rail andighway traffic ..., requires a
cohesive national scheme of regulation so tisats are reasonably able to determine their
obligations.”Pataki 969 F. Supp. At 18;f. Wabash, St. L. & P. Ry. Co. v. lllinoid 8 U.S.
557 (1886) (holding railroad rate exempt from statpulation). Thereforelaintiffs are likely
to succeed on their claims that SEb&Ziolates the dormant Commerce Clause.

4. Remaining Preliminannjunction Requirements

Having shown a likelihood of success on the merits, Plaintiffs adequately satisfy the

—

remaining elements for securing a preliminaryngtion: irreparable harm, that the balance @
equities tips in their favognd that an injunction woulge in the public interestSee Winter555
U.S. at 24. First, “[t]he lossf First Amendment freedoms for even minimal periods of time
unqguestionably constitut@separable injury. Thalheimey 645 F.3d at 1128 (quotiri§rod v.

Burns 427 U.S. 347, 373 (1976)). In additiimecause the age verification mechanism

described in the law only providen affirmative defense, even full compliance with SB 6251
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cannot guarantee freedom from prosecutiohat 674 (J. Stevens, concurring) (“Speakers who

dutifully place their content beatil age screens may nevertheless fir@nselves in court, forced

to prove the lawfulness of their speamhpain of criminal conviction.”).

Second, the balance of equities tips in Piigfavor. The harm to the Government will

not be great. “No prosecutions have ye¢t undertaken under the law, so none will be
disrupted if the injunction standsltl. at 671. While the injunctiors upheld, Washington can
enforce other laws banning prostitutiand the exploitation of minors.

Third, an injunction is in the public interesthis is because, “[w]here a prosecution is
likely possibility, yet only an affirmative defemss available, speakers may self-censor rathe
than risk the perils of trial. There is a pdtahfor extraordinary han and a serious chill upon
protected speech&shcroft v. ACLU542 U.S. at 670-671.

[11. CONCLUSION

b a

-

Having considered Plaintiffs’ motions, the pesses and replies thereto, all declaratians

and attached exhibits, and havimgard the parties at oral argumhethe Court hereby finds ang

orders:

(1) Plaintiffs’ motions for a preliminary janction are hereby GRANTED. The parties

shall submit a joint proposexder preliminarily enjoimg enforcement of SB 6251

within ten (10) days. The preliminaryjumction will remain in place until such time

as the Court is able to reach a decisiarthe merits. Until the Court has received
and signed the parties jointgmosed order, the temporary restraining order currel
in place (Dkt. #7) shall remain in effect.

(2) The Clerk of the Court is directed to fawd a copy of this ordeo all counsel of

record.

14

ntly
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Dated this 27 day of July 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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