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et al
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ELI DUNN, Case No. C14-01541-JPD

Plaintiff, IN ADMIRALTY

V.

BRYCE HATCH and HATCH MARINE ORDER GRANTING MOTION TO
ENTERPRISE, LLC, in personam; the F/V| DISMISS FOR LACK OF PERSONAL
SILVER BULLET, Official Number JURISDICTION AND
991159, her engines, machinery, TRANSFERRING CASE
appurtenances and cargo, in rem;

Defendants.

. INTRODUCTION AND SUMMARY CONCLUSION

Plaintiff, Eli Dunn (“Dunn”), has filed a complaint, in admiralig,personamandin
remfor wages and punitive damages. DktDefendants, Bryce Hatch and Hatch Marine
Enterprise, LLC (“Hatch”), responded wighmotion to dismiss for lack of personal
jurisdiction and improper venue. Dkt. 16. Qume 25, 2015, the Honorable Richard A. Jong
reassigned this case to the undersigned based upon the parties’ consent to proceed befo
United States Magistrate Judge pursua28d.S.C. 8§ 636(c). Dkt. 25. After careful
consideration of the partiepleadings, the governing law, atige balance of the record, the
Court finds that it lacks pewsal jurisdiction over Hatch, and GRITS the motion to dismiss,

Dkt. 16, with transfer to Alaska or Idaho pemgliparties’ advisememn the preferred forum.
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. FACTS AND PROCEDURAL HISTORY

This is a case for wages and punitivendges arising under maritime and admiralty
laws. Dkt. 1. Dunn, a resident of Oregon, Ol6.at 5, worked as a crew member for Hatch
on the defendant vessel F/V Silver Bullet indBsl Bay, Alaska, from June 2013 to July 2013
during the salmon season, Dkt. 1 at 2. Dunn‘haed by Hatch over the radio when both of
them were in Alaska.” Dkt. 20 at 2. Duns@lasserts that he was “verbally promised” ten
percent of the crewshar®kt. 1 at 2.

Dunn filed this admiralty actiorn personamandin rem® on October 7, 2014, alleging
that there “was no written camact of employmenas required by 46 U.S.C. § 10601,” and thg
he was “shorted on the 10% crewshhe was verbally promisedId. at 1-2. Further, Dunn
alleges that “[Hatch] forged an employmeantract . . . [by] cop[yig] the signature page
from a prior, valid contract of employmentdachang[ing] the date to fraudulently make it
appear as if [Dunn] had signed a contrfactthe 2013 Bristol Bay Salmon Seasoid” at 2.
Dunn seeks “the highest crewshare paid otthefport of engagement during the summer 20
Bristol Bay Salmon Season[, and] double wpgaalties on the increased crewshare under
state law, and/or punitive damages for failurpay wages under the general maritime law.”
Id. at 3. Dunn also requests “punitive damages under the general maritime law for the
defendants’ forgery of aamployment contract.’ld.

Dunn unsuccessfully attempted to serve Hatch for five months. Dkts. 7, 10, 12. B
transferring this case to the undersiggndudge Jones found on March 31, 2015 “[t]hat
evidence suggests that [Hatch] . . . [is] emgdservice,” and granted Dunn’s motion for an

extension of time so that he could “sefMatch] by publication in accordance with Idaho

1 Anin remaction in admiralty “is brought agairthe vessel itself as defendant.” 2
Thomas J. Schoenbaufdmiralty & Mar. Law§ 21-3 (5th ed. 2014). To bring amrem
action, the plaintiff must possess a maritime lih. Dunn obtained a maritime lien on the
defendant vessel, F/V Silver Bullet, Beptember 29, 2014. Dkt. 16, Ex. 1 at 16.
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law.”® Dkt. 13. On May 6, 2015, Hatch'’s attornéed a Notice of Appearance in this matter

Dkt. 14.

Hatch filed the instant motion to dismiss for lack of personal jurisdiction, under Feg
Rules of Civil Procedure 12(b)(2) and 12(B)@n May 7, 2015. Dkt. 16. In his motion,
Hatch contends that “Dunn was overpaid by 87,83, due to a clerical error by the cannery
processing the salmon catch[, and that] Dunrcaused $5,300 of damage to Hatch Marine’s
property.” Id. at 5-6. Hatch also maintains that “nafehe events giving rise to this action
transpired in Washingtorfor four reasons: (1) Hatdh a resident of Idahd(2) Dunn is a
resident of Oregon, (3) the salmon fishing hagoein Alaska, and (4) the defendant vessel,
F/V “Silver Bullet[,] is ported in Alaska.”ld. at 6-7.

In Dunn’s opposition to Hatch’s motion tosdhiss for lack of personal jurisdiction,
Dunn posits four grounds for the Court to exergusisdiction in this matter: (1) the F/V Silver
Bullet vessel has had repairs in shipyards kelldnion and Hatch has made supply purchag
in Ballard or Lake Union; (2) “Dunn’s wages weagaid through the sale of fish to Leader
Creek Fisheries,” which is headquartered ifidsd; (3) the F/V Silver Bullet's home/hailing

port is Seattle; and (4) “theleded tort (and crime) of foegy was consummated in Seattle

2 While evading service, Hdidiled a complaint again§unn in the U.S. District
Court of Idaho on December 4, 2014. Dkt. 24, Eat 2. Hatch sought “declaratory judgmer
that Dunn was fully compensated for servicesdered in 2013, that the lien filed by Dunn
against the [F/V] Silver Bullet [wa]s void, andatrany lawsuits filed by Dunn against [Hatch
we]re without merit.”Id. “[Hatch] also put forth an unjugnrichment claim, alleging that
Dunn was overpaid in ¢hamount of $1[,]771.47.1d. Dunn, proceedingro sein the Idaho
matter, filed a motion to stay or dismiss withpugjudice “in favor of tk earlier-filed parallel

case in the Western Distriot Washington.” Dkt. 20, Ex. 3. On June 16, 2015, Chief Judge

B. Lynn Winmill granted Dunn’s motion andstnissed the Idaho action without prejudice
based upon the first-to-file rule and not an analgs personal jurisdiction. Dkt. 24, Ex. dee
Alltrade, Inc. v. Uniweld Prods., Inc946 F.2d 622, 623, 625 (9th Cir. 1991) (describing the
“first-to-file rule” as “well-established” and available “wh& complaint involving the same
parties and issues has alreaégmfiled in another district”).

% Hatch Marine Enterprise, LLC, the secangersonandefendant in this action, is an
Idaho limited liability company. Dkt. 16 at 6.
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when [Dunn’s attorney] opened the letter from Hatch containing an altered employment
contract with [Dunn]’s signature parimposed.” Dkt. 20 at 2.
lll.  DISCUSSION

A. Standard of Review on a Rule 12(b)(2) Motion to Dismiss

In a Rule 12(b)(2) motion to dismiss for lagkpersonal jurisdictin, the plaintiff bears
the burden to show that the cbhas jurisdiction over the defendtabut “in the absence of an
evidentiary hearing, the plaintiffeed only make a ‘prima facgowing of jurisdictional facts
to withstand the motion to dismiss.Washington Shoe Co. v. A-Z Sporting Goods [f4
F.3d 668, 671-72 (9th Cir. 2012) (quotiRgbble Beach Co. v. Cadi#§63 F.3d 1151, 1154
(9th Cir. 2006)). “[F]or the pynose of [the prima facie] demdretion, the court resolves all
disputed facts in favor of the plaintiff.Pebble Beach Cp453 F.3d at 1154 (citinDoe v.
Unocal 248 F.3d 915, 922 (9th Cir. 2001)). Moreo\as this is a Rule 12(b)(2) motion, Rule)
12’s evidence limitation to the four weers of the complaint does not apgheeHunter v.
Sotera Def. Solutions, IndNo. CV-11-292-RMP, 2012 WR62555, at *4, n.1 (E.D. Wash.
Jan. 30, 2012) (referencing Fed. R. Civ. P. 12{fl)on a motion under Rule 12(b)(6) or
12(c), matters outside the pleags are presented to and notleded by the court, the motion
must be treated as one for suargnjudgment under Rule 56.”)).

When there is no federal statute grantingspeal jurisdiction, “the district court
applies the law of the state in which the court sitddvrix Photo, Inc. v. Brand Techs., Inc.
647 F.3d 1218, 1223 (9th Cir. 2011) (citing FedCi.. P. 4(k)(1)(A)). “Washington’s long-
arm statute extends jurisdiction over a defenttaitite fullest extent permitted by the Due
Process Clause of the Fourteenth Amendmetashington Shoe Gdal04 F.3d at 672.

Specifically, it provides that

[a]ny person, whether or not a citizenresident of this state, who in
person or through an agent doesy eof the acts in this section
enumerated, thereby submits said pers. . to the jusdiction of the
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courts of this state as to any caageaction arising from the doing of
any of said acts.

RCW 4.28.185(1). The first two acaumerated in the statute are “[t]he transaction of any
business within this state[, dtjhe commission of a tortious act within this state.” RCW
4.28.185(1)(a)-(b). However, “[tlhe Due Pros€3dause of the Fourteenth Amendment
constrains a State’s authorityliind a nonresident defendantagudgment of its courts.”
Walden v. Fiore571 U.S. _, 134 S. Ct. 1115, 1121 (2014) (ciwgyld-Wide Volkswagen
Corp. v. Woodsam44 U.S. 286, 291 (1980)).

In order for this Court to exercise juristion in accordance with due process standar
Hatch must “have certain minimucontacts with [Washington] ek that the maintenance of
the suit does not offend ‘traditional notions of fair play and substantial justidéashington
Shoe Cq.704 F.3d at 672 (citation omitted). The Mir@ircuit has adopted a three-prong tes
to determine whether a nonresident defendamni'smum contacts are sutfent for a court to

exercise speciffcpersonal jurisdiction wiiih due process requirements:

(1) The non-resident defendant mpsirposefully direct his activities
or consummate some transaction with forum or resident thereof; or
perform some act by which he purpédly avails himself of the

privilege of conducting activitieg the forum, thereby invoking the
benefits and protections of its laws;

(2) the claim must be one whichises out of or relates to the
defendant’s forum-related activitiemnd

(3) the exercise of jurisdiction must comport with fair play and
substantial justice, i.é must be reasonable.

* Courts can also exercise general jurisditover nonresident defendants, but the dule

process standard for general jurisdiction “recutreat the defendant’s otacts be of the sort
that approximate physical presenc®&ancroft & Masters, Inc. v. Augusta Nat'l In@23 F.3d
1082, 1086 (9th Cir. 2000) (citin@ates Learjet Corp. v. Jense3 F.2d 1325, 1331 (9th Cir
1984) (requiring “‘continuous and systematic*substantial” contats to “constitute

sufficient activity” for general jurisdiction in the forum-state)). Given the facts of this mattg
this Court has no basis on which teeise general jurisdiction over Hatch.
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Id. (emphasis added) (quotilByayton Purcell LLP v. Recordon & Record@®6 F.3d 1124,
1128 (9th Cir. 2010)). Although Hatch may satisfy the first prong of the test, as discusseq
below, the facts do not suppdine second and third prongs.

B. Lack of Personal Jurisdiction

The personal jurisdictiomquiry can travel two differergaths in admiralty cases:
(1) in personam—against a person, not against propersymiarly to civil suits, or (2)n
rem—-“against a vessel or other maritime property.” Schoenbaum, § 21-3. This Court cal
exercise either type ofjigdiction in this case.

1. In Personam Jurisdiction

To exercisen personamurisdiction over Hatch in this matter, the facts of the case
would have to satisfy all three prongs of the gpepersonal juisdiction test otlined above.
Dunn claims that Hatch is no exception to thgdfnmercial fishing [enterprises] in Alaska
[that are] traditionally dependent upon Seattlesiguplies, repairs, insance/legal needs, and
off-season boat moorage.” Dkt. 20 at 2. Assgrthat Hatch has utilized services in the
Western District of Washington tepair ships or pur@se supplies, Dunn is correct that Hatd
has “consummate[d] some transaction withftram . . . thereby invoking the benefits and
protections of its laws."Washington Shoe Gda/04 F.3d at 672.

But for Hatch to be subject to specifiersonal jurisdiction in Washington, Dunn’s
“claim must be one which arisesit of or relates to [Hatt$] forum-related activities[,fnd
the exercise of jurisdiction nsti. . . be reasonableltl. (emphasis added). Dunn’s claim for
wages does not arise out of any boat repaissipplies Hatch purchased in the Seattle area.
Dunn admits that he was hired “over the radioin Alaska.” Dkt. 20 at 2. Moreover, the
wages he is allegedly owed were from the 26dlthon season in Bristol Bay, Alaska. Dkt. 1
at 2. Dunn tries to connect thiaim to Seattle by stating thiais “wages were paid through
the sale of fish to Leader Creek Fisheries[, which]is headquartered in the Ballard district ¢

Seattle.” Dkt. 20 at 2. However, the webgitstout on which Dunn relies confirms only that
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the fishery has offices in Seattle and Aladka, it does not indicatidhat Seattle is the
headquartersld., Ex. 2. In fact, it suggests the oppositespecifies thabperations are only
in the Seattle office from August to Aprild. Furthermore, the detailisted for the Alaska
office show (1) operations from April touyust, during the salmon season, (2) phone and f3
numbers for “Employees/Human Resources” andhi&rmen/Fleet,” and (3) a map of Alaska
with North Naknek designated—where thiaska office and plant are locateldl. Even
though Dunn’s wages were ultimately paid throughdale of fish to Leader Creek Fisheries,
it is too far of a stretch to say that Dunwages claim from an Akka fishing expedition
“arises out of” Washingin-related activities.

Similarly, Dunn’s counsel’s receipt in S#atof the allegedly forged employment
contract is not sufficient to establish that Hatch “purposefully avail[ed] himself of the privil
of conducting activities in the fony, thereby invoking the benefigsd protections of its laws.”
Washington Shoe CaZ04 F.3d at 672. When proving whetbe not the defendant meets the
purposeful availment prong, the plaintiff masake a different showing depending on whethg
the claim sounds in tort or contradtfan Steenwyck v. Interamerican Mgmt. Consulting Cory
834 F. Supp. 336, 340 (E.D. Wash. 1993). “What claims are involved, personal
jurisdiction may be proper whehe defendant’s only contawith the forum state is the
purposeful direction of a foign act having [a tortious]fect in the forum state.’ld. (citing
Roth v. Garcia Marque®42 F.2d 617, 621 (9th Cir. 1991)).

Assuming facts in the light most favtaa to Dunn, this Court cannot exercise
jurisdiction over Hatch simply because Hatch geribunn’s counsel in Seattle a copy of an

allegedly forged contract.As Hatch points out, Dunn &arovided no authority for the

® Dunn is not arguing that the mere exisenf the employment contract between the
parties is sufficient to confgrersonal jurisdiction. Neither Hatch nor Dunn is a Washington
resident. Dkt. 1 at 1; Dkt. 16 at 5. Eveiinn were a Washington resident, this Court still
would not have jurisdiction over Hatch becatiseemployment contract does not reference
Washington, and the work was to be cortgden Alaska. Dkt. 16, Ex. 1 at 5-8eeHunter v.
Sotera Def. Solutions, IndNo. CV-11-292-RMP, 2012 W#056644, at *4 (E.D. Wash. Sept.
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proposition that forgery is a divort that confergurisdiction under the statute, or that the
alleged act of forgery occurs at the Iboa where the document is “discoveredseeDkt. 23.

Finally, it would be unreasonable for this Carexercise jurisdiction in this matter.
Neither Dunn nor Hatch reside in Washingtorg #re events giving rist® the wage dispute
took place in Alaska. Dkt. 1 at 1-2; Dkt. 165a¥. As a result, Hatch does not “have certain
minimum contacts with [Washington] such tlla¢ maintenance of the suit does not offend
‘traditional notions of fair playnd substantial justice."Washington Shoe Gd/04 F.3d at
672 (citation omitted). This Court lackspersonamurisdiction over Hatch.

2. In Rem Jurisdiction

As a unique procedure in admirafisactice, a plaintiff may bring an remaction
against a vessel itself as defendai®choenbaum, § 21-3. “The actiorremallows the arrest
of the vessel even though the shipowner’s only contact with the jurisdiction is the preseng
the vessel.”ld. Moreover, a “prerequisite @ remjurisdiction is that thévessel] . . . must be
present in the district whendfsuit is filed or during the penaey of the action. There is no
jurisdiction on the basis that a vessel was once wiltardistrict or is epected to return.ld.;
see also L.B. Harvey Marine, Inc. v. M/V River Aft2 F.2d 458, 459 (11th Cir. 1983) (“The
presence of the [vessel] within a court’s territorial jurisdiction is necessary before the cou
proceed to adjudication.”).

Dunn alleges in his complaint that the F/Nv& Bullet “is registered in Seattle, WA,

has her home port in the Western DistrictAzdishington or will be found in the Western

14, 2012) (finding that a contria“executed outside Washingt&tate,” with no reference to
Washington, for work to be completediraq did not “establish the minimum contacts
necessary to supportrgenal jurisdiction”);Van Steenwy¢iB34 F. Supp. at 342 (holding that
“negotiat[ing] the substance ah employment contract” Washington with a Washington
resident would not suffice tapafer personal jurisdiction whéetthe economic relationships
created by the contract were to hawerfd their fulfillment outside [Washington]”).

® To bring arin remaction, the plaintiff must possess a maritime lien. Schoenbaum
§ 21-3. Dunn obtained a maritime lien on thdetelant vessel, F/V Silver Bullet, on
September 29, 2014. Dkt. 16, Ex. 1 at 16.
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District of Washington during thpendency of this action.” DKL at 2. However, Hatch
swears in his affidavit supportingetmotion to dismiss that the\FSilver Bullet is “currently
ported in Naknek, Alaska.” Dkt. 16, Ex. 1 atl& Dunn’s opposition to the motion to dismiss
he states that “Hatch forgets to mentioattthe F/V Silver Bullet has the word SEATTLE
emblazoned on its stern as her home port,” arfidrtber support his asgen, he provides a
“Coast Guard Vessel Documentation” that liStsattle, Washington as the vessel’s hailing
port. Dkt. 20 at 2td., Ex. 1. However, this Court’'s @st Guard vessel documentation query
shows that as of May 20, 2015, the F/V Silvetl@&uwhas Coeur d’Alene, Idaho listed as its
hailing port’ Since the Court has received no evidéticat the F/V Silver Bullet was ported
in the Western District of Washington at the tithat Dunn filed his suit or has been present
the district during the pendency ofglaction, this Court cannot exerciseremjurisdiction

over the vesselSeeSchoenbaum, § 21-8;B. Harvey Marine, In¢.712 F.2d at 459.

C. Improper Venue

In the alternative, Hatch argues that the matter should be transferred to the United
States District Court for Idaho because Wagton is the improper venue. Dkt. 16 at 11-12.
Although the Federal Rules ofv@liProcedure have applied to admiralty cases since 1966,
some procedural differences betweenl@ases and admiralty cases persidvronel v. AK
Victory, 1 F. Supp. 3d 1175, 1183 (W.D. Wash. 2Qtdgognizing that Rule 82 does not
impose a venue restriction on admiralty cas&gecifically, Rule 82 provides that “[a]n
admiralty or maritime claim under Rule 9(h)ist a civil action for purposes of 28 U.S.C.

88 1391-1392."See Cashman Equip. Corp. v. Kimmins Contracting Cop. Civ.A. 03-
10463-DPW, 2004 WL 32961, at *4 (D. Mass. J&ar2004) (noting that 28 U.S.C. § 1391

" Coast Guard Vessel DocumentatiddOAA Office of Sci. & Tech. Nat'| Marine
Fisheries Serv.,
http://www.st.nmfs.noaa.gov/pls/webpls/cgv_pkg.vessel_id_listel/adsin=991159 (last
visited July 8, 2015).

8 As discussed previously, murant to Rule 12(d), the Caus not limited to the four
corners of the complaint.
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“does not apply to admiralty or maritime actions”). One court has held that “the proper
interpretation of Rule 82 is that for claimsadmiralty, venue lies wherewa district court has
jurisdiction over the defendantRichoux v. R & G Shrimp Gdl26 F. Supp. 2d 1007, 1009
(S.D. Tex. 2000). As previously discusse@ @ourt does not have jurisdiction over Hatch,
therefore venue is improper inethVestern District of Washington.

“Under 28 U.S.C. § 1631, a court can transfeaetion to a districtvhere jurisdiction
is proper in order to cure a laokjurisdiction in the districivhere the case was first brought.”
Kennedy v. PhillipsNo. C11-1231-MJP, 2012 WL 261612, at *4 (W.D. Wash. Jan. 30, 201
But the court “may only transféine action to a district in wth the action ‘could have been
brought.” Id. (quoting 28 U.S.C. § 1631). The factdluf case suggest that jurisdiction may
be proper in either Alaska tataho. Dkt. 16 at 5.

As mentioned above, the U.S. District CloofrIdaho dismissed Hatch’s Idaho-filed
action without prejudice on June 16, 2015, bagszh an assumption that Hatch’s business
dealings in Washington, as livas the F/V Silver Bullet's &ged Seattle home port, were
enough to confer personatrigdiction in this Court. Dkt. 24, Ex. 1 at 6-7. Specifically, havir
determined that Hatch’s “inconvenience tiglating the dispute in Washington does not
outweigh Dunn'’s interest in choosing a forur@fiief Judge Winmill found that “the first-to-
file rule applies in the instant case[, andfffeiency and judicialresources would be best
served by dismissing this action without prejudickl’ at 7. The first-to-file rule implicitly
relies on the fact that both aat®were filed in courts that alal exercise jurisdiction over the
parties.See Pacesetter Sys., Inc. v. Medtronic, IB£8 F.2d 93, 95 (9th Cir. 1982) (“[W]hen
two identical actions are filed gourts of concurrent jurisdictiothe court which first
acquired jurisdictionshould try the lawsuit and no pase would be served by proceeding
with a second action.”) (emphasis added). Funtioee, “the court in which the first filed case
was brought decides the questadrwhether or not the firdtled rule . . . applies.”"Longview

Fibre Paper & Packaging, Inc. v. Travelers Indem.,@¢0. C06-5666FDB, 2007 WL 601226
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at *1 (W.D. Wash. Feb. 22, 2007) (citation omittetlyhen implementing #hfirst-to-file rule,
“federal courts commonly stay the second féetion to afford the court of the first filed
action an opportunity to deciaehether to keep the dispute[gtiefore] [i]f the ‘first filed’

court does not keep the disputes #tay in the second filed actioan be subsequently lifted.”
Longview Fibre Paper & Packaging, InR007 WL 601226, at *1 (citinglltrade, 946 F.2d
622);see also Tanksley v. Nw. Airlines & Air Line Pilots Assdo. C07-1227RSL, 2008 WL
691685, at *1 (W.D. Wash. Mar. 12, 2008) (quotBES Getters S.p.A. v. Aeronex, 8¢9
F. Supp. 2d 1081, 1089 (S.D. Cal. 2002)).

Here, the first-to-file rule does not aggiecause Washington and Idaho do not both
have jurisdiction over Hatch. In addition, ieatl of staying Hatch’slaho-filed action, the
U.S. District Court of Idaho dismissed thdiae without prejudice. Dkt. 24, Ex. 1 at 7, n.1
(“In cases where there is a likelihood that fingt-filed action will bedismissed—for example,
when there are statute of limitations issugda@a—the action should be stayed rather than
dismissed. . . . There is no igdtion that that scenario isgzent here.”) (iternal citation
omitted).

The Court is unaware of any issues regaydhe impact, if any, of the statute of
limitations. This Court does not have jurigtha. Hatch appeared to Judge Jones to be
evading service. Dkt. 13. Dunn will not bejuered to re-serve Hatch. The only remaining
issue is whether this case shoulditaasferred to Alaska or Ila. The parties are directed to
discuss this and advise the Couafrtheir respective positions with10 days of the date of this
Order.

IV. CONCLUSION

For all of the foregoing reass, the Court GRANTS Hatch’s motion to dismiss, Dkt.
16, and pending the parties’ advisement on the preferred forum, will transfer the case to 4
or ldaho.

Il
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The Clerk of the Court is ordered to provittgies of this Order to all counsel of
record.

DATED this 22nd day of July, 2015.

Mﬁm

YAMES P. DONOHUE
Chief United States Magistrate Judge
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