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Liberty Mutual Long-Term Disability Plan et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JONI ANDERSON, Case No. C15-00145RSM

Plaintiff, ORDER GRANTING PLAINTIFF'S
MOTION FOR JUDGMENT UNDER

V. FRCP 52 AND DENYING
DEFENDANTS’ CROSS MOTION FOR
LIBERTY MUTUAL LONG TERM JUDGMENT UNDER FRCP 52
DISABILITY PLAN; LIBERTY LIFE
ASSURANCE COMPANY OF BOSTON;
and LIBERTY MUTUAL INSURANCE
COMPANY,

Defendants.

. INTRODUCTION
This matter comes before the Court on Cidsdions filed by Plaitiff Joni Anderson
and Defendants Liberty Mutual Long Term DidapiPlan, Liberty Life Assurance Compar
Of Boston (“LLACOB?”), and Liberty Mutual Isurance Company (“Liberty Mutual”), seekir

a final judgment from thiCourt under Federal Rule of \lli Procedure 52 based on 3

("ERISA") dispute. Dkt. ##15 ah24. Plaintiff brngs this action under ERISA, 29 U.S.C
1001et seqto recover long-term disability (“LTD"benefits under the Liberty Mutual Long
Term Disability Plan (“*Platf). Ms. Anderson, who worked as a Books Transfer Accq

Manager for a Liberty Mutual company, argues #ta is totally disabled under the terms
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the Plan due to vertigo, dizziness, disequilibrium (or dysequilibrium), and related sym
Defendants argue that the medical evidenak @st-diagnosis surveillance do not estab
that Ms. Anderson is totally disabled. For thas@ns set forth below, the Court concludes
Ms. Anderson is entitled to long-term disabilityneéits under the terms difie Plan. The Cour
remands to LLACOB the issue ektending benefits beyondetil8-month period prescribg
for “own occupation” benefits.

. PROCEDURAL ISSUES

Before turning to the merits of the parties' arguments, the Court must determine v

it is appropriate to solve this case on the parties'sganotions for judgment under Rule b

(Dkt. ##22-1 and 24) as opposed to summarymelyg under Rule 56. The answer depend;
what standard of review the court appli€&ee Firestone Tire & Rubber Co. v. BrudB9 U.S.
101, 109, 109 S. Ct. 948 (1989) (“ERISA does notosetthe appropriate amdard of review
for actions under § 1132(a)(1)(B)allenging benefit eligibility deerminations.”). The partie

here have simplified thmatter by stipulating tadle novoreview. Dkt. ##22-1 at 14; 24 at

The court accepts the partiespatation and reviews the recodg# novo See Rorabaugh V.

Cont'l Cas. Cq.321 Fed. App'x 708, 709 (9th Cir. 2009pct may accept parties' stipulatig
to de novoreview).

Where review is under thde novostandard, the Ninth Cinit has not definitively
stated the appropriate vehicle for resolution of an ERISA benefits claimdeThevostandard
requires the court to make findingéfact and weigh the evidencé&ee Walker v. Am. Honi
Shield Long Term Disability Plaii80 F.3d 1065, 1069 (9th Cir. 1998 (novareview applies
to plan administrator's factuahflings as well as plan interpaéon). Typically, a request t
reach judgment prior to trialould be made under a Rule 56 motion for summary judgn

however under such a motion the court is ifddbn to make factliafindings or weigh
ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
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evidence. T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors A€09 F.2d 626, 630 (9th Cir.

1987). Instead, the parsidiere propose the Couwonduct a trial on thedministrative record
under Rule 52.
This procedure is outlined iKearney v. Standard Ins. Cd.75 F.3d 1084, 1095 (9f

Cir. 1999) (noting that “the distt court may try the case onetliecord that #h administrator
had before it”). In a triabn the administrative record:

The district judge will be asking different question as he reads

the evidence, not whether thereaigenuine issue of material fact,

but instead whether [the plaintifi} disabled within the terms of

the policy. In a tribon the record, but not on summary judgment,

the judge can evaluate the peuaness of cotitting testimony
and decide which is more likely true.

Id. Thus, when applying thde novostandard in an ERISA bhefits case, a trial on the

administrative record, which permits the courtntake factual findings, evaluate credibilit
and weigh evidence, appears to be the ap@tepproceeding to resolve the dispuee Casey
v. Uddeholm Corp.32 F.3d 1094, 1099 (7th Cir. 1994) (de novoreview of an ERISA
benefits claim, the “appropriate proceeding]] . . . is a bench trial and not the dispositid
summary judgment motion”).ee v. Kaiser Found. Health & Long Term Disability Plgn
812 F. Supp. 2d 1027, 1032 (N.D. Cal. 201Dg*novoreview on ERISA benefits claims
typically conducted as a bench trial under Rule 580}, see Orndorf v. Paul Revere Life Iy
Co, 404 F.3d 510, 517 (1st Cir. 2005) (“When there is no dispute over plan interpretati
use of summary judgment . . . is proper regarddésghether our reviewf the ERISA decisior]
maker's decision ide novoor deferential.”).

Given the above law, and the clear intentha parties, the Coudlects to resolve th
parties’ dispute in a bench trial on the admiatste record rather than on summary judgmé
Therefore, the court issues the followingdings and conclusions, pursuant to Rule 52.

ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
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[11.  FINDINGSOF FACT

1. Plaintiff Joni Anderson has worked for f8eo, a subsidiary ot.iberty Mutual, in
various roles since 2000. R1045-46. M#idArson began her most recent job ds a
Books Transfer Account Manager in June of 20I®. In this position, Ms. Anderson
worked 7.5 hours a daynd 37.5 hours a week. RO01389This job requires near
constant use of a computer in an office settilaly. RO0408.

2. Ms. Anderson was offered Short Term Didib (“STD”) and Long Term Disability
(“LTD”) benefits through plans adminiset by the Liberty Life Assurance Compapny
of Boston (“LLACOB”).! R01362; R01068-69. As a full time employee working a
minimum of 37.5 hours per week, Ms. Andmrswas eligible for LTD benefits.
R00003.

3. Under the STD Plan, benefits are awartladed on an employee meeting the followjng

definition of disability: “...inability to perfom all the material and substantial duties| of

=

his or her Own Job at his trer pre-disability regular Bedule because of injury g
sickness.” R01332. These benefits arey anlailable for a short term: 182 days.
R01068.
4. Under the LTD Plan, benefits are awardsyond the 182-day window. Under this

plan, “Disabled” is defined as when the employee “as a result of Injury or Sickngss,

unable to perform the Material and Substantial Duties of his Own Occupation.

R0O0007. *“Sickness” is defineds “illness, disease, pregncy or complications of
pregnancy.” R00010. The Plan defindglaterial and Substantial Duties” 3s

“responsibilities that are normally requirdo perform the Covered Person’s Owwn

Y LACOB is a subsidiary of Liberty Mutual, among other companies. Dkt. #5.
ORDER GRANTING PLAINTIFF’'S MOTION FOR JUDGMENT
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Occupation, or any other occupation, and cabeateasonably eliminated or modified.

R00009.
5. LTD Plan benefits are limited to 18 monthsless the employee can show that she
unable to perform, with reasable continuity, the Materiand Substantial Duties
Any Occupation.” R00004; RO0007Any Occupation” is defied as “any occupatio
that the [employee] is or becomes reasbnéitted by training, ducation, experience
age, physical and mental capacity.” R0O0005.
6. In February of 2012, Ms. Anderson suffefedm an episode of vertigo and dizzine

and saw her primary care physician, WhitridgClincy, M.D. R01369. She wg

diagnosed with Meniere’s diseasdéd. Her symptoms continued intermittently, but

mildly, until roughly November of 2012, win she noticed a worsening of the
symptoms and lightheadedness, maidatigue, and disequilibriunid.

7. In December of 2012, Ms. Anderson’s symptonere so severe she did not feel g
could go to work. R01369. Records show Msderson ceased work on December
2012. RO00077. When evaluated by Dr. McClincy on December 13, 2012

Anderson reported “severe fatigue,” “frequeatisea,” “new symptom of ears ringing
and “a sense of motion that is fairly sttived.” R01369. MsAnderson reported tha
she tried working from home but “just camtcomplish what needs to be done dug
her symptoms.”ld.

8. On December 18, 2012, Ms. Anderson @&aplfor STD benefits, which LLACOH
granted on January 17, 2013. R1394; R13@62.granting these benefits, LLACO

specifically found that Ms. Aderson was “disabled” starg on December 11, 201!
R1362.
ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT

UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 5
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9.

10.

11.

12.

13.

14.0n June 14, 2013, Dr. Chun diagnosed “pmesdi chronic vestibular disorder

ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 6

In January and February of 2013 MAnderson saw arotolaryngologist, Jay

Rubenstein, M.D. R01256-5&1252. Dr. Rubenstein conded vestibular testing

which was “suggestive of migraine and walhvariety of disconnected abnormalities.

R01252. Dr. Rubenstein prescribed Tmpa, but it worsened Ms. Anderson
symptoms and was discontinued. R1250-52.

In February of 2013, Ms. Anderson wadvesed by her doctor that she could {

working from home, Safeco accepted thi®mgmsal, and her STD benefits ceasgd.

R0O0061.

Ms. Anderson’s symptoms continued. Sheweferred to a neurajist, Michael Chun
M.D., who evaluated Ms. Anderson on Febiyu28, 2013, and took several MRI sca
R01286-94. Although the MRI scans showexlclear etiology for her condition, th
neurologist wrote “Examination clearlypb@aormal, rotary nystagmus.... Probably i
migraine variant. Pursing (sic) furtherages.” R1294. Dr. Chun evaluated her ag
on March 8, 2013, and noted a suspeetestibular disorder. R1295.

In May of 2013, Ms. Anderson was seen hyearro-opthalmologist, Eugene May, M.
R01249. Dr. May conducted an exam and noted “she has downbeating nystag
which is probably not congenital in etigly and probably not related to her amblyoy
| suspect that the downbeating nystagmus imdication of whatever has caused hel
feel unsteady.” R01330. Dr. May then preded to discuss pokk etiologies with
Ms. Anderson and recommended “watchful waitingd”

On May 13, 2013, Ms. Anderson met with Dr. ®imcy and reported constant fatigu

unpredictable flares of severe tigo, and occasional nausea. R01305.

R01309.
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15.0n July 30, 2013, Ms. Anderson reapplied foDS3enefits. R0O0060. As a part of th

16.0n October 25, 2013, a letter from “Safeco Insurance” was sent to Dr. McClincy 4§

application, Dr. McClincy completed a &Rtrictions Form” on August 12, 2013, stati
that Ms. Anderson was “able to perform nwactivities — telphone calls, computg
work, in-person meetings, travel — on a very limited basis, if at all. Symptoms v
severity & timing.... Episodic vertigo causes nhausea/vomiting [and] inability
sit/stand upright for variable periods of &érh R01334. This apjgation was denied by
LLACOB on September 10, 2013. R01332. Ms. Anderson appealed this de
which was again denied by LLACO&n October 14, 2013. R01279-80; R01266-
Ms. Anderson appealed LLACOB'’s final dsmn to U.S. District Court for thg
Western District of Washington, Casen.NC13-02298MJP, ultimately resulting in

settlement between the parti€deeDkt. #15 at 9; R00276-77.

for a description of Ms. Anderson’s pairment. R00512-14. Dr. McClincy’

handwritten response indicates that MsidArson’s condition sutantially limited a

major life activity, including her ability tbuse a computer,” “read/write”, “ambulate

and “drive.” R00513. When asked if timapairment prevented Ms. Anderson frg

doing her job, Dr. McClincy checked thges” box and wrote “when symptoms afe

present.” Id. When asked what accommodatiorféga could offer Ms. Anderson, Df.

McClincy wrote, “There is no spdi accommodation as she cannot wosken
[symptoms are] present [and symptoms] argemily fluctuating in severity/timing.’
Id. (emphasis in original). Dr. McClincy concludes with “The [patient] is curre

unable to reliably perform hessential job functions.” R00514.
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17.0n December 11, 2013, Ms. Anders@plied for LTD benefits. R00054.
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18.0n January 2, 2014, Ms. Anderson filled out“Awtivities Questionnaire” sent to hq
by LLACOB. R01048-50. Ms. Anderson infoemh LLACOB that sk could walk “20-
30 minutes if symptom free,” that she couloh errands “every day or two, depends
symptoms and if | can drive or standyidathat these errandsclude “going to Dr.
appts, groceries.” R01048. The questionnasis if Ms. Andeisn could work in hen

garden, work on her house, or wash her car, and for each Ms. Anderson answel

yes and no, “not when vertigo/dizzinessegent,” “all depend on daily symptoms.

R01049.
19.LLACOB retained Ahmed Robbie, M.D., t®@view Ms. Anderson’s medical recorq

and provide a report. DRobbie’s February 28, 2014, repaoncludes that “[t]he

Claimant has diagnoses of vertigo, dmess, imbalance, dysequilibrium.... [and]

amblyopia.” R00616. The report included ansoary of a “peer-to-peer discussio
Dr. Robbie had with Dr. McClincy where Dr. McClincy stated “[Ms. Andersol
symptoms seem to be legitimate.” R006IFhe report contains no evidence that N
Anderson’s symptoms are fabricated ohestvise not present. Nevertheless,
Robbie concludes “[h]er symptoms are nhgrsubjective in natte. There are ng
objective findings of neurological impairmetiitat would prevent her from performin
her job.... These symptoms should not prevent her from performing her job.” ROQ
20.0n March 18, 2014, LLACOB sent a letterNts. Anderson denying her application fi

LTD benefits. R00593-94. The letter indied that LLACOB had reviewed M

Anderson’s medical records, including the abovid. The letter stated, “[yJouf

symptoms were subjective in naturendathere are no objective findings of

neurological impairment that would pexut you from performing your job.... Based

ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 8
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21.0n September 2, 2014, Ms. Anderson submitted an appeal to LLACOB. RO

22.While Ms. Anderson’s appeal of her LTDBenefits denial was pending, LLACO

this information, you do not meet Liberty Malis plan definition of disability, and

must deny your claim.” R00594.

00518. The appeal included over 100 pagesxbibits documenting Ms. Anderson
medical record. These exhibits includeater alia, a declaration of Ms. Andersdg
stating that her work requirdger to use a computer at [e@5% of her day, that using
computer “often triggers my dizziness,hda that she is “presently able to use
computer on a very limited basis.” R00408.eH®ppeal also included a declaration ¢

Dr. Alan Langman diagnosing Ms. Anden with “disequilibrium, ICD-9-CM

Diagnosis Code 780.4,” and detailing her sympaaonsistent with the factual findings

above. R00410-14. Dr. Langman states, “[b]ecause the relationship between he

and her vestibular system is abnormal,retimulation of Ms. Anderson’s eyes cau

her disequilibrium to increase. Accordipgher symptoms worsen if she is moving...

if she tries to use a computdrshe reads, or is exposedhnght fluorescent lighting...
Due to her condition, Ms. Andson is presently unable tolda job which requires heg
to use a computer on a frequent basiR00414. The appealsa included the abov
October 25, 2013, letter sent byf&ao to Dr. McClincy and hrehandwritten response

R00512-14.

0343-

'S

a

—

a

I vision

Se

=

D

U7

B

ordered surveillance of Ms. Anderson at her residence. R00175. The survelillance,

conducted over eight days, resulted inm3iiiutes of videotape. R00100-04; R0012

00137; R00174-86. Ms. Anderson was obserwethout her knowledg, driving a car
for short distances, running errands, aagdrying groceries. R00174-86. The Co

finds that the activities Plaintiff wasbserved doing while under surveillance ws

P5-
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23.As part of the appeal process, LLACQOBtained Suzanne Galli, M.D., to revie

24. As part of the appeal process, LLACOB sdhled an independent medical exam of N

25.In his report, Dr. Rockwell was appatignasked specific questions provided

consistent with her statements iretllanuary 2, 2014, Activities Questionnaire &

consistent with the statements of Dr. Langman.

Plaintiff’'s medical recordsR00110-14. On November 28014, Dr. Galli agreed wit
Dr. Langman’s diagnosis of disequilibrium and with his statement that no fy
vestibular testing was necessary. R001128. Galli stated that the medical recor
“validate that there are visular issues.” R00113. De&alli described the sympton
as “episodic” and that it was “not docunbesh that this patient is complete

incapacitated by her symptomdd.

Anderson, which took place on January 7, 20R90084. This exam was conducted
John Rockwell, M.D. R00087. Dr. Rockwsllreport states that he reviewed
incredibly extensive amount” of Ms. Mlerson’s medical records. RO00085. |
Rockwell conducted a simple physical exafriMs. Anderson and asked her questiq
about her condition. R00086-87. Due to featgery, Ms. Anderson appeared for |
exam in a wheelchair. R00087At the time of the exm, Ms. Anderson was nq

experiencing disequilibrium or vertigad.

LLACORB, including “...are the claimant’s subjective complaints (frequency & seveg
substantiated by the medicaidence provided and yoewaluation/review?”1d. Dr.
Rockwell responded, “The problem in this sitaatis that the claimant's complaints
vertigo and dysequilibrium are tdlia100% subjective in nature.ld. Dr. Rockwell

opined, “It has been my experience ie thractice of otolaryngology of over 30 yea

that even in the worst situations patients who have intermietigo and vestibulaf

and
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disorders for the most part lead full andghuctive lives.... Certaiglan individual with
some sort of so-called vestibular disordeslddor the most part work day to day in a
sort of office setting.” Id. Dr. Rockwell described MsAnderson as “an otherwig
healthy 34-year-old female.ld. When asked to specifically address “computer u

Dr. Rockwell stated “I cannot see any sitoa from a vestibular standpoint... whe

some sort of sedentary capacity or compuisz would cause any sort of issues..}|.

have great problems and totally disagree \aitly sort of limitations on this claimar
when it comes to her ability to work sin office sedentary situation and work or]
computer.” R00088. Dr. Rockwell also statekave absolutely no issues with any
[Ms. Anderson’s] prior treatment...”ld. The Court finds Dr. Rockwell’s opinion
inconsistent with Ms. Anderson’s prior medical record.

26.0n January 28, 2015, LLACOB denied Ms. Anaer's appeal of LTD benefits, relyin
on the reports from Dr. Rockwell, Dr. Galland the surveillance of Ms. Andersg
R00076-83. This civil action followed.

IV. CONCLUSIONSOF LAW

A. Standard under ERISA

1. ERISA provides that a qualifying ERISA pléparticipant” may bring a civil action ir
federal court “to recover bentsf due to him under the terr$ his plan, to enforce hi
rights under the terms of the plaor to clarify hs rights to future benefits under tf
terms of the plan[.]” 29 U.S.C. § 1132(a)(1)(BMetro. Life Ins. Co. v. Glenrb54
U.S. 105, 108, 128 S. Ct. 2343, 171 L. Ed.229 (2008) (ERISA “permits a persq
denied benefits under an employee benefinplo challenge thatlenial in federal

court.”). The Court finds that &htiff is a qualified participant.

ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 11
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2.

3.

As discussed above, ERISA does not set forth the appropriate standard of rev
actions challenging benefit eligibility determinationSirestone 489 U.S. at 109. Th
parties, however, have stipulatedd® novoreview. Dkt. ##22-1 at 14; 24 at5. T
Court accepts the parties' stigtibn and reviews the recod# novo See Rorabaugh
321 F. App'x at 709 (court magccept parties stipulation tte novoreview). “When
conducting ade novoreview of the record, the cdudoes not give deference to t
claim administrator's decision, but rather detass in the first instnce if the claiman
has adequately established that he oriskiesabled under the terms of the plavitiniz
v. Amec Constr. Mgmt., Inc623 F.3d 1290, 1295-96 (9th Cir. 2010). T
administrator’'s “evaluation of the ewdce is not accorded any deference
presumption of correctnessPerryman v Provident Life & Acc. Ins. C&90 F Supp
2d 917, 942 (D. Ariz. 2010). In reviewingethadministrative record and oth
admissible evidence, the court “evaluatesglesuasiveness of each party's case, w
necessarily entails making reasonahferences where appropriateQldoerp v. Wells
Fargo & Company Long Term Disability Plad2 F.Supp.3d 1237, 1251 (N.D. C
2014) (citingSchramm v. CNA Fin. Corp. Insured Grp. Ben. Prograb® F. Supp. 2¢
1151, 1162 (N.D. Cal. 2010)).

When a district court “reviews a grl administrator's decision under tde novo
standard of review, the burdenmbof is placed on the claimantld. at 1294:see also
Horton v. Reliance Standard Life Ins. Cté41 F.3d 1038, 1040 (11thir. 1998) (the

claimant “bears the burden of proving leintittement to contractual benefits”).

B. Ms. Anderson is Disabled under the Plan

4.

The parties agree that M&nderson was covered under the LTD Plan. Dkt. #23 :

At issue is whether Ms. Anderson’s condition qualifies as a disability under the

ew for

1%

[

he

or

er

nich

at 1.

Plan.

ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 12




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

The Plan does not require Ms. Anderson hametely incapacitated or that she hav
permanent disability. The Plan does natcdss intermittent disability or provide
threshold frequency of disabling attackestead, Ms. Anderson will qualify as disabl
under the Plan if she can establisht she is unable to perform, as a result of illnes
disease, the responsibés that she is normally requddo perform in her job, whicf
cannot otherwise be reasonably elimashtor modified. R00007; RO0009-10. T
parties do not dispute that Ms. Anderson heet the other requirements of the Plan.

5. Itis clear from the record that Ms. Andenss job required her tase a computer on
near constant basis. Defendants have ffetedl evidence, and it is hard to imagir
how Ms. Anderson could perform her jobtmout using a computer. Doctors wi
personally examined Ms. Anderson, including Dr. McClincy and Dr. Langi
concluded that Ms. Anderson’s condition matdempossible to for her to reliabl
perform this essential job functionR00414; R00513-14. This evidence along
persuasive that Ms. Andersandisabled under the PlarSee Salomaa v. Honda Loj
Term Disability Plan 642 F.3d 666, 676-79 (9th Cir. 20X&Vvidence showing that th
doctors who personally examingde claimant concluded ah he was disabled, eve
though insurance company's non-examining physicians found otherwise, sup
finding that the claimant was didad under terms of the plan).

6. Defendants contend that Ms. Andams symptoms are purely subjectfveHowever,
Defendants provide no legal justification for denying benefitsdhasethe absence ¢
objective symptoms. Vego, fatigue, and nausea arabgctive experiences th:

cannot be easily measured by an objecBtendard, but that does not mean s

2 However, Defendants acknowledge that “objectivéirtgssupported [Ms. Anderson’s] claims of vestibul
dysfunction, but found that there was insufficient evidethed this dysfunction actually resulted in restrictio
and limitations that would preclude plaintiff from performing her own occupation.” Dkt. #2.3 at

ORDER GRANTING PLAINTIFF’'S MOTION FOR JUDGMENT

UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS

MOTION FOR JUDGMENT UNDER FRCP 52- 13
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symptoms should be discounted or disbelievé&tke Salomaa v. Honda Long Tefm

Disability Plan 642 F.3d 666, 678 (9th Cir. 2011) @isability insurer cannot

“condition coverage on proof by objective iodiors such as blood tests where the

condition is recognized yet no such proof is possiblggffon v. Wells Fargo & Cqd.
Long Term Disability Plan522 F.3d 863, 872-73 (9th Cir. 2008}jles v. Principal
Life Ins. Co, 720 F.3d 472, 486 (2d Cir. 2013) (“...[fjective complaints of disabling

conditions are not merely evidence of a Wik, but are an important factor to he

considered in determining disability.”). As stated in the conclusions of law above, it is

clear that Ms. Andson’s symptoms prevent heron doing her job. Defendants
provide no credible reason to disbelieve thgorts of Plaintiff orher medical providers
regarding her symptoms ancethdisabling consequencés.
7. Defendants argue that the surveillance enad brings into question whether Ms.
Anderson “actually experiences the sevdreziness, fatigue and nausea which §
claims prevent her from performing her occupatibrDkt. #23 at 17.To the contrary,
the surveillance evidence neither proves d@proves Ms. Anderson’s claims of
intermittent vertigo, fatigue, nausea, diseduilim, and related issues which prevent

her from doing her job. LLACOB acknowledgtsat the surveillance did not include

% Defendants go to great length to list doctor visits where Ms. Anderson was not suffering from Vatitjue,
nausea, or disequilibriurat the time of the appointmentDkt. #23 at 12-13. The absence of intermittent

symptoms at any one time does not prove they do not exist on a regular basis. The Court does met|find thi

evidence outweighs the credible assertions of Ms. Anderson and her medical providers asistetice @f her
symptoms, including several contemporaneous observations of her symfteeikt. #26 at 3-5.

* The Court notes that LLACOB obtained surveillance of Ms. Anderson after she submitted her final appeal for

LTD benefits and relied upon that surveillance as a basis for denying her appeal, when Ms. Andersor

opportunity to review and respond to that surveillantkis was a procedural violation contravening the purppse

of ERISA. See29 U.S.C. § 1133(1); 29 U.S.C. 1133(#Jpng v. Aetna Life Ins. Gob1 F.Supp.3d 951, 967
(S.D. Cal. 2014)Prado v. Allied Domecq Spirits & Wir@rp. Disability Income Policy800 F. Supp.2d 1077
1097-98 (N.D. Cal. 2011).

ORDER GRANTING PLAINTIFF’'S MOTION FOR JUDGMENT

UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS

MOTION FOR JUDGMENT UNDER FRCP 52- 14




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

footage of Ms. Anderson using a comput&00082. Nor does it catch Ms. Anderg
in a lie, as implied by Defendantstimeir briefing at Dkt. #23 at 1.

8. Given the Plan’s definitions of “Disabled;Sickness,” and “Material and Substant
Duties,” listed in the Findings of Fact, abdsed solely on the administrative recdr
the Court finds that Plaintiff was disabled within the meaning of thed®leastduring
the time period in question—from her firgipdication for STD benefits through the e
of the administrative record. Withoutchange in Ms. Anderson’s medical conditig
there is no reason to conclude that she willaoitinue to be disaddl as defined in thg
Plan.

9. The Court does not have sufficient evidencargument before it to determine whetH

Ms. Anderson is “unable to perform, witleasonable continyit the Material and

Substantial Duties of.... any cgpation that the [employe& or becomes reasonably

fitted by training, education, experience, ageysical and mental capacity.” R000Q
05; RO0007. Nor has LLACOB addressed #yp&cific issue, as it failed to find M
Anderson met any definition of disability under the PI&®eR00082. The Court wil
therefore remand to LLACOBhe issue of extending benefits to Ms. Anderson bey
the 18-month period prescribed for “owncupation” benefits under the Plan.

10.A district court may award prejudgment interest in ERISA cases to compen:

on

al

n,

1%

er

4-

°2J

ond

sate a

plaintiff for the loss s incurred as a resuif the defendant's nonpayment of benefjts.

Dishman v. UNUM Life Ins. Co. of An269 F.3d 974, 988 (9th K2001). Whether tq

®> Defendants imply that Plaintiff is lying about her symptoms by stating, “[s]ince plaintiff reported... thg
‘frequently’ tripped or stumbled, one would expect to see her stumble, rely on handholds, ortivalkweaving
or tentative gait;” and “...despite hessertion on many occasions that fluorescent lights anthdroan ‘trigger’
her symptoms, she drives herself to shop at Rite Aid, a store not known for its subtig.ligbtt. #23 at 16.

® Because the Court can rule in fawdrPlaintiff based solely on the adnstiative record, it is not necessary

consider whether statements from Drngean and the Plaintiff outside thenaidistrative record, Dkt. ##19 and

20, are properly within the scope of the Court’s review.
ORDER GRANTING PLAINTIFF’'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 15
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award prejudgment interest “is a questionfaifness, lying within the court's sound
discretion, to be answered bglancing the equities.Shaw v. Int'l Ass'n of Machinists

& Aerospace Workers Pension Plai50 F.2d 1458, 1465 (9th Cir.1985) (quoti

>

g

Wessel v. Buhler437 F.2d 279, 284 (9th Cir.1971)). reeally, “the interest ratg

A4

prescribed for post-judgment interest ung8rU.S.C. 8§ 1961 is appropriate for fixing
the rate of pre-judgment interest unless thal judge finds, on substantial evidence,
that the equities of that particulease require a different rateRabbat 894 F. Supp. 2d
at 1323 (quotinglankenship v. Liberty Life Assur. Co. of Bosté86 F.3d 620, 628
(9th Cir. 2007)).

11.Plaintiff is entitled to receivéong-term disability bendt from the beginning of her

~—+

eligibility through the 18-montiperiod prescribed in the &M, to recover pre-judgmer
interest on those unpaid benefconsistent with the rate prescribed for post-judgment

interest under 28 U.S.C. § 1961, and to recbeerattorney’s feeand costs pursuant t

|

29 U.S.C. § 1132(g)(1).

V. CONCLUSION

Having reviewed Plaintiff@and Defendants’ cross motions, the responses in opposition

thereto and replies in support thetegbhe Court hereby FINDS and ORDERS:
1) Defendants’ Motion for Judgment under Federule of CivilProcedure 52 (Dkt
#24) is DENIED.
2) Plaintiff's Motion for Judgment under Fedé Rule of Civil Procedure 52 (DKk{.
#15) is GRANTED IN PART. Plaintiff ientitled to receivdong-term disability
benefits from the beginning of hegligibility through the 18-month periogd
prescribed in the Plan, to recover punegment interest on those unpaid benetits,

and to recover attorney’s fees andstso However, the Court REMANDS t{o
ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 16
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LLACOB the issue of exteding benefits to MsAnderson beyond the 18-mon
period prescribed for own occupation benefits under the Plan.

3) No later than ten (10) days from the date of this Qriakintiff shall file a Motion

for Attorney’s Fees, noting it for considerti pursuant to this Court’s Local Rulg
The motion shall be supported by documgni&vidence reflecting the amount
fees sought, and shall include argumentcaghe authority upon which such fe
may be granted and why such fees are reasonable. Defendants shall fi
Response in accordance with the Local Ruknd Plaintiff may file a Reply i
accordance with the same.

4) This matter is now CLOSED.

DATED this 27 day of July, 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

ORDER GRANTING PLAINTIFF'S MOTION FOR JUDGMENT
UNDER FRCP 52 AND DENYING DEFENDANTS’ CROSS
MOTION FOR JUDGMENT UNDER FRCP 52- 17
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