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6
7
3 UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
9 AT SEATTLE
10 JULIE DALESSIQ CASE NO.C17-642 MJP
11 Plaintiff, ORDERDENYING MOTION FOR
RECONSIDERATION AND
12 V. MOTION TO AMEND
COMPLAINT
13 UNIVERSITY OF WASHINGTON et
al.,
14
Defendars.
15
16 : : : : - :
The above-entitled Court, having received and reviewed Plaintiff's Motion for
17
Reconsideration and Motion to Amend Complaint (Dkt. No. 184), Defendants’ Opposition [Dkt.
18
No. 186), all attached declarations and exhibits, and relevant portions of the reesrdsrul
19
follows:
20 _ . o
IT IS ORDERED that the motion for reconsideration is DENIED.
21
IT IS FURTHER ORDERED that the motion to amend the complaint is DENIED.
22
23
24
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Background

Plaintiff, originally ageaing pro se, filed a complaint in state court alleging invasion (
privacy, public records violations, breach of contract, defamation/libel, disctionfrataliation
and negligence. (Dkt. No. 1-1Tjhe matter was removed by Defendants to federal aoypril
2017. (Dkt. No. 1.) In January 2018, counsel was appointed to represent Plaintiff (Dkt. N
and an amended complaint was filed, now alleging violations of 42 U.S.C. § 1983 (Fourth
Fourteenth Amendments), breach of contract, and pulsiatodiure of private fact§Dkt. No.
82.)

Over the course of two summary judgment motions filed by Defendants, Plaguiff w

challenged t@roduce both facts and law to support her claims. This Court found deficienc

both areas- a portion of her claims were dismissed in February 2019 (Dkt. No. 153) and the

remainder of her case was dismissed in its entirety in June 2019. (Dkt. NoP1aift)ff has

filed a motion to reconsider (1) the order denying her motion to reconsider the grani@thg @

Defendant’s first summary judgment motion (Dkt. No. 160) and (2) the order and judgment

granting Defendant’s second summary judgment motion and dismissing her ckiséNog
176, 177.) Additionally, she has requested leave to file an amended complaint.
Discussion
Local Rule 7(h) (“Motions for Reconsideration”) states:

(1) Motions for reconsideration are disfavored. The court will ordinarily deny such
motions in the absence of a showing of manifest error in the prior ruling or a shq
of new facts otegal authority which could not have been brought to its attention
earlier with reasonable diligence.

The motion shall be filed within 14 days following the finding of the order to whicheitez|

LCR 7(h)(2).
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In keeping with the filing deadlin@nnounced at LCR 7(h)(2), that portion of Plaintiff's
motion seeking reconsideration of the order at Dkt. No. 160 will be summarily denied. Th:
order was issued on March 15, 2019 and the 14-day deadline has long expired. Furtherm
order was alrady a denial of a motion for reconsideration (improperly characterized as a
“Motion for Relief Pursuant to FRCP 60(a)”); Plaintiff's only legitimate tgse is an appeal to
the Ninth Circuit Court of Appeals.

Regardng that portion of Plaintiff's motiorior reconsideration which is addressed to t
Order Granting Defendants’ Second Motion for Summary Judgment (Dkt. No. 176), the Cq¢
finds that motion for reconsideration was timely filed. Plaintiff claims beghl error and new
facts in justificationof her position that the Court ruled improperly against her.

Turning first to her allegations of “new evidencBlaintiff asserts that evidence which
was produced in April 2019 pursuant to a public records request from “Public Records Ne
Media” (foundat Dkt. Nos. 172, 173, and 174) constitutes “new facts” justifying a
reconsideration of the Court’s dismissal of Plaintiff's suit. The argument im@wtorious.

In the first place, the evidence was in the possession of Plaintiff's acquanierryn
Heggins (a/k/a “Public Records News Media”) as of April 10, 208@.Dkt. No. 173, Decl. of
Heggins at 1 6. Plaintiff indicates that she received the information “[o]n or tizoand of
April 2019” and did not provide it to her attorney until a month later. Dkt. No. 174, Decl. of
Dalessio at 1 2, 4.This in no way comports with the requiremenaahowing that the new

facts “could not have been brought to [the Court’s] attention earlier with reasonajgeabl”

! Plaintiff provides no explanation of either the tweek delay in receiving the information from Ms. Heggins or
the onemonth delay in delivering it to her counsel.
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In the second place, the evidence Plaintiff seeks to use to justify her recatisde
request is (as Defendants point out) “entirely separate from the public reeguésts and
responses at issue in this lawsuit.” The allegations in Plaintiff's suit involveiaha@educed
in 2015 and 2016; Plaintiff’'s attempt to use documents produced three years afterhhat, wi
opportunity for Defendants to test its relevance or authenticity through digaoveeposition,
is not aproper litigation tact.

Finally, even if the documents presented by Plaintiff as “new facts” werssiila and
adjudged relevant to her allegations, thegaldmpact is notexistent; i.e., they would have
made no difference in the Court’s ruling. The Court has previously announced that it wou
asessthe viability of Plaintiff's claims to a violation of her constitutional right to privacytiee
basis of a legal standard which tests whether any of the information prodaséshwacking,

“degrading,” “egregious,” “humiliating,” or “flagrant.” Dkt. No. 176 at 8-9. The infation
contained in Plaintiff's “new evidence” is the same kind of personal informatiachyinie
Court has already ruled, satisfies none of those standards. The fact thairthatioh was
allegedly produced to an acquaintance of PlaintifftsiGa, in all likelihood, at Plaintiff's
behest) renders it even less qualified to estabiés claims than the information produced to I
neighbor Mr. Betz.

Furthermore, it is apparent that Plaintiff seeks to introduce this evidenoehes proof
of a “pattern or practice” on the part of the University and its employee$ yeloicording to her

theory of the case, elevates the Defendants’ conduct above the mere negligencpialtiieb

them for immunity from liability. As the Court pointed out previously, Plaintiff sa not

adduced statistical evidence of any sort whiéhghintend to prove that the three instances (Mr.

Betz, herself, and now Ms. Heggins) of which she has evidence corstsuticient percentage
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of the University’s total records production to constitute a “pattern or practite has she
ever cited tgersuasive legal authority that evidence of a “pattern or practice” wouldarajise
the Defendants’ conduct above simple negligerideat 14.

Turning to the allegations of legal error on the Court’s part, Plaintiff corstittuargue
that Defendargt production of information from the Disability Services Office &ied employee)
benefits recorderasimproper. Having already found that Defendants’ searches of files and
documents in possession of the University were conducted in the course of “negporal
legitimate PRA request” pursuant to a “legitimate ‘noninvestigatory \seld¢ed purposé’(and
thus not a Fourth Amendment violatisee id. at 9), the Court sees no legal authority cited in
Plaintiff's reconsideration request tending to estdibthat such a finding was in error.

It now appears that Plaintiff is maintaining that the Court erred by “overtagkhat
Ms. Dalessio’s claims describe violations of Title | of the Americans with Disad Act
(ADA).” Dkt. No. 184, Motion at 6. The Court understood that Plaintiff was citing to allege
ADA violations in attempting to establish her § 1983 claims and addressed the uraditiy of

that argument with case law “which holds that § 1983 is not available to vindicateunglets

the ADA.” Dkt. No. 176 at 6 (citations omittedPlaintiff cites case law from a 2009 Supreme

Court case in opposition to that finding, case law which was clearly capable obbairgt to
the Court’s attention in her original briefing. This is not proper argument on recatisidemd
merely constitutes an improper “second bite at the apple” not permitted at thisguAgconson

v. Dog Eat Dog Films, Inc., 738 F.Supp. 2d 1104, 1118 (W.D. Wash. 2010).

Plaintiff alleges error in that “[t]his court onlpusidered 9 pages of personal and
confidential information given to Betz, and overlooked many others.” Motion at 8. Shetsg

to mention that this was the very information cited by her attorney as “[t]deree... already
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in the record identifying Piatiff's protected health information that was produced pursuant fo

the PRA to David Betz.” Dkt. No. 130 at 5. The additional information cited by Plainsff w4
available to her at the time her briefing was filed, and at the time her atfmessnted oral
argumemon her behalf; it was not cited in either instance and may not properly be cited in
motion for reconsideration as it did not form a part of the Court’s analysis or ruling.

Regarding Plaintiff's motion to amend: Plaintiff alleges that hent ‘tlaims can be curec
by naming the University of Washington and justice so requires this court gixeeteamend
her complaint.” She asserts that UW was “inadvertently omitted from hearfiended
complaint” and would not be prejudiced by being added at this point. Motion at 8. Firstly,
wasnot omitted from her first amended complaint; the University is named in the case cap
and as the sole defendant on Plaintiff's sixth cause of action for breach of contradtio 82
at 71 183190. Because that was the only claim in which the institution was named as a
defendant, it was dismissed from the lawsuit when that claim was found to be lyatined b
statute of limitations Dkt. No. 153, Order at 12Plaintiff’s failure to name UW as a defendan!
on any of her other claims cannot be cured at this point. Nor does Plaintiff explaadtimg
UW would overcome the good-faith immunity already found to shield the remaining Defen
from state tort liability. RCW 42.56.060; Dkt. No. 153 at 10 and Dkt. No. 176 at 11.

Conclusion

Plaintiff presents neither new facts nor proof of legal error which could itht, w
reasonable diligence, have been produced during the briefing and oral argumerfdratabt’s
second summary judgment motion. Her attempt to invite reconsideration of the Gdung's r
on Defendant’s first summary judgment request is untimely and impropeheNsitshe

entitled, at this point, to amend her complaint further.

L

A

i

uw

on

ORDER DENYING MOTION FOR RECONSIDERATION AND MOTION TO AMEND COMPLAINT6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Plaintiff's motion for reconsideration and motion to amend her complaint are DENIK

The clerk is ordered to provide copies of this orderam®ff andto all counsel.

Nttt $2

Marsha J. Pechman
United States Senior District Judg

DatedJuly 9, 20109.
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