Wild Fish Cd

© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

nservancy v. Cooke Aquaculture Pacific, LLC

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
WILD FISH CONSERVANCY, CASE NO.C17-17083CC
Plaintiff, ORDER

V.
COOKE AQUACULTURE PACIFIGCLLC,

Defendant.

This matter comes before the Courtl@efendant’s motion for partial summary judgms
(Dkt. No. 41), motion to amend its answer (Dkt. No. 64), and motion to seal (Dkt. No. 34).
Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral
argument unnecessary and her&¥ANTS in part and DENIES in part the motion for snany
judgment (Dkt. No. 41), GRANTS in part abENIESin part the motion to amend (Dkt. No.
64),and GRANTS tk motion to seal (Dkt. No. 349r the reasons explained herein.
l. BACKGROUND

This lawsuit arises out of tt#917collapse obne of Defendant Cooke Aquaculture
Pacific LLC’s Atlanticsalmon net-pefacilities (“Cypress 2”) in Deepwater Bayff of Cypress
Island, WashingtonSeeDkt. No. 1 at 9-10.) The Clean Water Act (“CWA”) prohibits
discharges of pollutants into the waters of the United States, except pursublatitmal
Pollutant Discharge Elimination SystenNPDES) permit. 33 U.S.C. § 1342. As provided by,
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the CWA, authorized state agencies may issue NPDES permits and enford¢equgrirtements.
See33 § U.S.C. 1342(b). In Washington, the Department of Ecology (“Ecology”) perfbems
functions necessary to “meet the requirements” oW, including issuindNPDES permits
Wash. Rev. Code. § 90.48.260.

Prior to thecollapse ofCypress 2, Defendant operated eigtiantic salmometpen
facilities across Puget Sound pursuargdparate NPDES permits issued by Ecolo8§geDkt.
Nos. 292 at 762, 44 at 4-33!)Defendant’s NPDES permits imposed numerous requiremel
for minimizing the discharge of pollutants from the facilitiebich the Court discussin
greateretailinfra. (SeeDkt. No. 44at8-21.);seePart Il.BDefendant’s NPDES permit for
Cypress 2 was issued @ctober 2007 andiasin force at all timeselevantto this lawsuit (Dkt.
Nos. 42 at 5, 14; 44 at %.[pefendant operated Cypressi2 submerged lands leased from the
Washington State Department of Niatl Resource€DNR”) . (Dkt. No. 52-1 at 37-69.) The
lease began in January 2008 and was scheduled to run until Decembel2G239 §

On August 19, 2017, Cypress 2 experienced mooring failures during very strong tig

currents. (Dkt. No. 42t 2.)These mooring failures progressed over the following days and

resulted in the facility’s collapse aegentualdestruction.Ifl. at 2-3.) The catastrophic collapse

of Cypress 2 resulted in tlestimatedelease omore than 200,008tlantic salmon into Puget
Sound. Dkt. No. 29-2 at 200.The collapse also resulted in the release of other debris from
facility into Puget Soundld. at 211-212.Dn August 24, 2017, Plaintiff sent Defendant a “Noti
of Intent to Sue Under the Gle Water Act” letter (“notice letter;)and sent a supplemental notice
letter on September 6, 2017. (Dkt. Natl22, 30.) On November 13, 2017, Plaintiff filed a

complaint against Defendant asserting several CWA violations relateel @yfess 2 collag as

! The permits dr all of Defendant’s eight ngten facilities were substantively identical.
(SeeDkt. Nos. 292 at 762, 44 at 4-33

2 Although scheduled to expire in 2012, the Cypress 2 permit was admivisyrat
extended multiple timeg¢gDkt. Nos. 42 at 9, 44 at 4.).

3 The lease applied to Defendant’s threepest facilities in Deepwater Ba§Cypress 1,
2, and 3”). (Dkt. No. 52-1 at 34-69.)
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well as violations at Defendantéevenother Puget Sound npen facilities (See generally idl.

On August 25, 2017, DNR notified Defendant that it had defaulted oblitgations
under theparties’lease and demanded that Defendantove all daraged materials from the
Cypress 2 site. (Dkt. No. 5Rat 145.) DNR stated that it may terminate the lease if Defendg
did not cure the default by September 24, 20it?) In a letter to DNR dated September 1, 20
Defendant stated that it had “been implementing its Fish Escape Preventibarfdlan
“reserve[d] all rights with respect to the Lease . . ld” &t 149.)Defendant proceeded to
conductcleanup salvage, and remediatiahand around the Cypressi2ethroughout theestof
2017 and into 2018SgeDkt. Nos. 42,at 3-4, 29-2 at 210-12.)

On January 30, 2018, Ecology issued a $332,000 administrative penalty against
Defendantrising fromthe Cypress 2 collapse. (Dkt. No. 52-1 at 160—-66.) Ecology conclud

thatDefendant violateds NPDES permiby negligentlyallowing the releasef farmedsalmon

nt

failing to inspect anchoring components deeper than 100 feet, and by not adequately cleaning th

facility’s nets (Id. at 163—64.) On March 1, 201Befendant appealed Ecology’s pendtiythe
Washington State Pollution ConttdearingsBoard. (Dkt. Nos. 42 at 4, 52-1 at 168¢e also
Wash. Rev. Code 8§ 43.21B.010, 43.21B.110.

On February 2, 2018, DNR terminated Defendant’s lease for Cypress 2. (Dkt. No. 4

4.) Defendant responded on March 1, 2018 by filing a complaint in Thurston County Supe

Court challenging DNR’s termination of the lease. (Dkt. No. 52-1 at 11-32.) Among elibér [

Defendant sought a declaratory judgment that DNR was not “entitled to withfialohisent to
[Defendant’s] reconstruction §€ypress]2 . . .and that it is entitled to restofkypress]2 as
soon as it has been rebuiltli(at 28.)

On March 22, 2018, Washington’s governor signed legislation that prohibits DNR
from eithergrantingnew leasg of aquatic lands for non-native finfish aquaculture projcts
renewing or extending a lease in existence as of June 7, 2018 that includcedivefirfish
aguacultureSeeWash. Rev. Code § 79.105.18@ealsoH.B. 2957, 65th Leg., Reg. Sess.
ORDER
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(Wash. 2018). On December 21, 2018, Defendant requested that Ecology terminate its N}
permit for Cypress 2. (Dkt. No. 42 at 14.) Ecology has not terminated the péairat. 4.)

On April 24, 2019, Defendant and Ecology entered a congentél to resolve
Defendant’s liability related to the Cypress 2 collapse and the corresponalatipwis identified
by Ecology in its notice of administrative penaltgeéDkt. No. 744 at 4-11.) On April 25,
2019, the Pollution Control Board, pursuamthie consent decree, dismissed Defendant’s ap
of Ecology’s administrative penaltyd( at 18.) Defendant has not conducted net-pen operat
at Cypress 2 since its collapse in August 2017. (Dkt. No. 43 at 3.) In faClypiness 2 facility
no longe exists, and its remains weunttimately salvaged and removed from the site following
the collapse.ld.; seeDkt. No. 292 at210-212.) Defendant states that it has no intention of

rebuilding Cypress 2. (Dkt. No. 43 at 3.)

Defendant moves for summary judgmentatirof Plaintiff's claims related to Cypress 2.

(SeeDkt. No. 41) Defendantaises two primary argumeni®d. at 4.) First, Defendant argues
that when Plaintiff filed its complaint in November 2017, there werengoiogCWA violations
at Cypress 2.1d. at 17.) Second, Defendant argues that Plaintiff's CWA claisre mooted by
the involuntary closure of Cypress 2 and subseca@ministrative and legislative actions that
prevent Defendant from resuming operatiahthe facility. (d. at 19) Plaintiff opposes
Defendant’s motion on both groundSegDkt. No. 52.)
. DISCUSSION

A. Legal Standards

1. Summary Judgment

Summary judgment is appropriate when the moving party demonstrates that no ge
dispute of material fact exists and that the Court can enter a judgment in favemnaod\ving
party as a matter of law. Fed. R. Civ. P. 66Jotex Corp. v. Catretd77 U.S. 317, 322 (1986).
In making such a determination, the Court must view the facts and justifiablnicds to be
drawn therefrom in the light most favorable to the nonmoving partgerson v. Liberty Lobby,
ORDER
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Inc., 477 U.S. 242, 255 (1986). The moving party bears the initial burden to demonstrate t
genuinedispute of material fact exist€elotex 477 U.S. at 323. If the moving party does not
bear the ultimate burden of proof at trial, then it can demonstrate the absenltepoitte of
material facty either (1) producing evidence to negate an essential element of the nonmog

party’s claim, or (2) demonstrating that the nonmoving party lacks esadermeet its ultimate

burden at trialNissan Fire & Marine Ins. Co. v. FatCos, 210 F.3d 1099, 1106 (9th Cir. 2000Q).

If the moving party meets its initial burden of production, then the burden shifts to the
nonmoving party t@dduce evidence thabuld reasonably lead a factfinder to find in favor of
the nonmoving party, creating a genuine disput@aterial factCelotex 477 U.S. at 1187.

2. Ongoing Violations

A CWA citizen suit must allege violations that &omgoing” at the time the complaint
was filed.Sierra Club v. Union Oil Co. of Californj&853 F.2d 667, 669 (9th Cir. 1988)ting
Gwaltneyv. Chesapeake Bay Foundatje@t84 U.S. 49 (1997. As sucha citizen suitmay not
be premisedipon “wholly past violations,” and district courts ohlgvejurisdiction over
complaints that allege, in good faith, continuing or intermittent violatidat. Res. Def. Counci
v. Sw. Marine, InG.236 F.3d 985, 999-1001 (9th Cir. 2000).

At trial, acitizen plaintiff must prove ongoing violations by eiti{&) demonstrating that
violations continued on or after the date of the complaint, or (2) by adducoeneei that would
allow areasonable factfinder to find a “continuing likelihood of a recurrence in intemhir
sporadic violations.Sierra Cluh 853 F.2d at 671. Such intermittent or sporadic violations af
ongoing unless “no real likelihood of repetition” exists and “the risk of defendantingedt
violation has been completely eradicated when the ciptaintiffs filed suit.”Id. To determine
whether ongoing violations exist, the Court may consider whether the defendant todiakem
actions tocure its violations, what probability exists that the remedial actions will cure the
violations,or other evidence that shows whether the continued violation had been “comple
eradicated” when thdantiff filed its lawsuit.ld.
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3. Mootness

To estabkkh mootness, a defendant must show thatligtact court cannot order any
effectiverelief. See City of Erie v. Pap’A.M, 529 U.S. 277, 287 (2000jerra Cluh 853 F.2d
at 669 )(“The burden of proving that the case is moot is on the deféhd@hé seminal case
analyzing mootness in the context of a CWA citizen siktisnds of the Earth v. Laidlavb28
U.S. 167 (2000)Iin Laidlaw, the Supreme Court reversed the Fourth Circuit’s holdingathat
citizen suit seeking civil penalti@gas moot beasse thealleged CWA violationsiad ceasedd.
at 174. TheSupremeCourt noted that the cessation of illegahductfollowing the
commencement of suibrdinarily does nosuffice to moot a casdiecause civil penalties still
serve as a deterrent to fugwriolations.ld.

The Suprem€ourt reached this conclusion even though the polluting facility at issu
had been “permanently closed, dismantled, and put up for sale, and all dischargége from t
facility had permanently ceasedd: at 179. The&SupremeCourt heldthat onlywhen it is
“absolutely clear that the allegedly wrongful behavior could not reasonalkelypeeted to recur’
will events following the commencement of a suit moot a claim for civil penditiest 189.
The Ninth Circuit has followed the Supreme Court’s decisidmaidlaw by placing eheavy
burden on CWA defendants to prove thatteen suit istruly moot.See, e.gSan Francisco
BayKeeper, Inc. v. Tosco Cor309 F.3d 1153, 1160 (9th Cir. 2002) (holding citizen suit
seeking monetary penalties not moot wheredgfendant had sold the polluting facility);
Ecological Rights Found. v. Pac. Lumber (280 F.3d 1141, 1153 (9th Cir. 2000) (holding th
citizen sut seeking monetargenalties was not mooted by implementation of a new NPEDE
permit).

B. Ongoing Violations

Defendant first argues that it is entitled to summary judgment on Plaintiff's claims
regarding Cypress 2 because Plaintiff has not alleged facts deatomy thatiny ongoingCWA
violationsexistedat the time it filed its complaintDkt. No. 41 at 5.) Applying thgEamework
ORDER
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adopted irSierra Club v. Union Ojlthe Court examines each claim to determine if there are
genuine disputes of material faegardingwhether as of November 13, 2017, violationsre
actually occurringat Cypress 2or whether there waa reasonable likelihood afrecurrencef
sporadic or intermittentiolations. 853 F.2d at 671.

1. Section 301(a) of the CWA

Plaintiff alleges that Defendant violated Section 301(a) of the CWA becausdl#pseo
of Cypress 2 resulted in “massive discharges of various pollutants into Puget Sowahgncl
but not limited to, nomative Atlantic salmongebris, solid and liquidvastes, nets, feed,
machinery, equipment, walkways, moorings and other structures, fuels, goelasesid other
petroleum products.” (Dkt. No. 1 at 11.) “Section 301(a) of the [Clean Water Act] prahibits
‘discharge of any pollutant’ from any ‘point source’ into ‘navigable watersgssthe discharge
complies with certain other sections of the CWHN4tural Res. Def. Council, Inc. v. Cnty. of
L.A, 725 F.3d 1194, 1198 (9th Cir. 2013) (citing 33 U.S.C. § 1311(a)). A defendant with a
NPDES permit igienerally shielded from liability from the CWA's prohibition on discharging
pollutants so long as theye expressly authorized by thermit. Alaska Cmty. Action on Toxics
v. Aurora Energy Servs., LLZ65 F.3d 1169, 1171 (9th Cir. 2014).

Defendant argues that none of the discharges identified by Plaintiff weadlyactu
occurring at Cypress 2 when Plaintiff filed its complaint because theyagds destroyed and
no longer operational. (Dkt. No. 41 at 17-19.) Essentially, Defendant d@rguesce Cypress 2
was destroyed it was no longer functioning as a “point source” that was diaghaagjlutants”
into Puget SoundId.)® Plaintiff argues that there was an ongoing violation of Section 301(g
November 201 because debris from Cym®e2 remained scattered in Puget Sound. (Dkt. No

at 17.) Plaintiff points out that Defendant continued to conduct cleanup and salvage opatg

4 The Court reiterates that its analysiad Defendant’s motion, alienited to Plaintiff's
claims and allegations regarding Cypress 2 and Defendant’s NPDES pertiitt fiacility.

®> Defendant does not appear to dispute thattherialsdentified by Plaintiff,including
debris from Cypress 2 and noativeAtlantic salmongualify as “pollutants” under the CWA.
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the Cypress 2 sit@ato 2018. (Dkt. No. 29-2 at 211-12.) Plaintiff directs the Court to out-of-
circuit caselawstanding for the proposition that a discharged pollutant can provide the basi
anongoing Section 301(a) violation until it is removed from the navigable waters at(i3kue
No. 52 at 17) (citinghtl. States Legal Found., Inc. v. Hamel®2F. Supp. 2d 235, 248 n. 20
(N.D.N.Y. 2001) (collecting cases)).

The Court disagrees with Plaintiff's theory of continuugjations. Section 301(a)

specifically pohibits the unpermitted discharges of pollutants from point sources—it does 1

govern the failure taleanup pollutants after they have been discharged from a point sGaee.

33 U.S.C. § 1311(a). Plaintiff does not point to any Ninth Circuit case law to support its thg
that debris from Cypress 2 that remained in Puget Sound when the complaint wasdiledesl
to an ongoing violation of Section 301(a). Thiakgintiff hasnot presented evidendkat any of
the debris represented a “point source,” or that the debris was causing ongdiaggesof
pollutants into Puget Sound.

Although Raintiff has not established thatcontinuing violation of Section 301(a)
existed when the complaint was filed, it also arguesithais adduced evidence that shows a
likelihood of recurrent or sporadic violations. (Dkt. No. 52 at 13—-14ihtffaasserts that at the
time it filed its complaint, Defendant had not “eradicated the likelihood of fupmedic
violations.” (d. at 14.) Plaintiff emphasizes thaNR did not terminatéhe Cypress 2 leasmtil
months aftePlaintiff filed suit against Defendan({Dkt. No. 42 at 4.pefendant challenged
DNR’s leasedecision in state court, and expressly asserted its right to rebuild Cypregs 2. (
No.52-1 at 11-33%That litigation remains ongoingDkt. No. 42 at 4.Priorto Cypress 2 being
destroyed, Defendant planned to rebuild the facility. (Dkt. No. &271-76.) Following its

®In its reply, Defendant filed an excerpt from a hearing in front of the Thurston Cou
Superior Court, iran effortto show this Court that it has no intention of re-opening Cypress
(Dkt. No. 56 at 4—6.) The Court will not consider this material because Defendant did not i
the entire hearing transcripSde id. Moreover, its representations directly conflict witie
allegations ints complaint in that lawsuitQompareDkt. No. 52-1 at 30—31yith Dkt. No. 56 at
4-6.)
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collapse, Defendant also represented to DNR that it intended to rebuild Cypidsat2¢-31)
Plaintiff alsopoints to historical data showinigat Defendant’s facilities have experienced at
least four fish escapement events since E3Oheresult of “catastrophic events,” with theost
recent occurring iR005. (d. at 9.) Defendant counters that it has no intention of rahgild
Cypress 2.%eeDkt. Nos. 42, 43.pefendant further argues that DNR’s termination of the leg
preventdt from ever rebuilding Cymss 2.1d.) Defendant also argues that tashingtoriaw
passed in March 201d@soprecludes it from ever operating Cypress 2 agéin). (

Viewed in the light mst favorable to Plaintiff, the Court finds that there is a genuine
dispute of material fact regarding whetharthe time Plaintiff filed suith November 201,7
there was a likelihood for sporadic or recurrent violations of Section 301(a) &sSyparising
from the release afon-nativeAtlantic salmon. This dispute of fact is based on Defendant’s
shifting positions regarding its intentions to rebuild Cypress 2, Defendaettiglability to
rebuild and re-stock Cypressedjidence of prior fish escapements from Defendant’s facijlities
and the continued validity of the Cypress 2 NPDES peifrhi. Court places specific emphasig
on the fact that many of the events that Defendant cites occurred well afteffRilad its
comgaint.

Conversely, the Court does not find a dispute of genuine fact regarding the other
pollutants supporting Plaintiff's Section 301(a) claim. Plaintiff hagonesentedny evidence
that Defendant’s facilities previously discharged any pollutaner eiannon-native Atlantic
salmon, such that there is a reasonable likelihood of recurring violati@ygpress 2Therefore,
Plaintiff may proceed to trial on its claim that Defendant violated Section)3®l§abased on
its release ohon-native Atlartic salmon.

2. Permit Condition S1

Plaintiff alleges that Defendant violated Condition S1 of its NPDES permit when it
allowedthousands oAtlantic salmon tde released from Cypress 2. (Dkt. No. 1 a) 11
Condition 1 of the Cypress 2 NPDES permit prohibits the “intentional or negligeaseshé
ORDER
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Atlantic salmon” from thedcility. (Dkt. No. 44at 8) Similar to its position regarding Section
301(a) violations, Defendant argues that there were no ongoing Condition S1 violations w
Plaintiff filed its complainbecausétlantic salmon were no longer being released from Cypr

2 at that time (Dkt. No. 41 at 17-19Rlaintiff points topast incidents of fish escapemets,

well as Ecology’s notice of adinistrative penalty that concluded that “[t]lhe release of Atlantic

salmon was the result of [Defendant’s] negligent maintenance of its net peyn’'fgbkt. No.
52-1 at 163.) Plairfti also asserts that Defendahtl not attempt to determine the cao$e
Cypress 2’'s collapseSéed. at 88-96; Dkt. No. 522 at 3-6.)

Viewed in the light most favorable to Plaintiff, the Court finds that there is a genuine

dispute of material fact regarding whetherthe time Plaintiff filed suit in November 2Q17
there was a likelihood for sporadic or recurrent violations of Condition S1 arising from
Defendant'snegligent or intentional release of noative Atlantic salmonTherefore,
Defendant’s motion for summary judgment is DENIED as to this claim

3. PermitCondition S5

Plaintiff alleges that Defendant violated multiple provision€afdition S5based on the
discharge of various materials into Puget Sound following the collapse of Cypr&ig.2NO. 1

at 11-12.) Under Condition S5, Defendant was requiced

e Collect and store fish carcasses in leakproof containers. Carcast@gs ot
be disposed of in surface waters.

e Store and dispose of fish mortalities, harvest blood, and leachate from these
materials in a manner which prevents such materials from entering waters of
the state.

e Dispose of accumulated solids and attached marine growth contained within
or on the net pen in a manner which prevents to the maximum extent practical
these materials from reentering waters of the state.

e Not discharge accumukd solids and marine growth removed from the
finfish rearing units into waters of the state without prior treatment.

e Not discharge sanitary waste, floating solids, visible foam other than in trace
amounts, or oily wastes which produce sheen on the susfabe receiving
water.
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(Dkt. No. 44at17-18)(Permit Conditions S5.A-710, 12) Defendant arga that there were no
ongoing violations of Condition Skhen Plaintiff filed its complaint because prohibited
materials weréeing dischargetfom Cypress 2 at that time. (Dkt. No. 41 at 17—P®a)ntiff
has not produced any evidence demonstrating that Defendant was violatielgvhat
Condition S&equirementsn November 2017. For example, there is no evidence that Cypre
which was noreperationain November 2017, continued to discharge “accumulated solids”
“sanitary waste.” $eeDkt. No. 44at 1718.)

Nor has Plaintiff presented evidence that tivessa continuing likelihood of a
recurrence in intermittent or sporadic violations in November 2017. Plaintiff has not ptodu
any evidence that, prior to the collapse of Cypress 2, Dafieedanmitted violations of the
Condition S5 provisions it identifies in its complaint. Without any evidence of ayhst@ast
violations of the Condition S5 provisions at issue, Plaintiff has not met its burden to show
continuing likelihood of future violations. Therefore, Plaintiff hasmetits burden to
demonstrate that violations of Permibr@ition S5 were ongoing when it filed this lawsuit.
Defendant’s motion for summary judgment is GRANTED ah#éseclaims.

4. Permit Conditios S2and S4

Plaintiff allegeshat Defendantiolated Condition$s2and S4 by failing to conduct
mandatory procedures regarding the closure of CypreSe&Dkt. No. 1 at 15-1§ Condition
S2.B.4 requires Defendant to “conduct [c]losure [m]onitoring in areas where the previous
[sediment impact zone] was established but is no longer in effect,” whetseret pens are
“moved or removed.” (Dkt. No. 44t 10.) That Condition also requires Defendant to submit a
sediment sampling and analysis p(&®AP”) to Ecology for review and approval “at least thir{
(30) days prior to [the] anticipated site closure or significant molek) Condition S4 similarly
requires Degndant to submit a SAP to Ecology “at least 60 days before any planned closu
(Id. at 16.)

Plaintiff alleges that Defendant failed to folldalese procedures prior to closing the
ORDER
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Cypress 2 siteand specifically failed to submit an SAP to Ecology within 30 days of the
facility’s closure (Dkt. No. 1 at 16.) Plaintiff further states that “Defendant has not provideg
evidence supporting its request for summary judgment that suggests [the Condition S2]
violations were not continuing when the complaint was filed.” (Dkt. No. 52 aPl#&ntiff

points out that Defendant was continuing to conduct salvage operations at the time tlagnto
was filed. (d.)

Defendant agsts that it complied with thedddition S2 closure requirements and that
Plaintiff has not produced any evidence to the contrary. (Dkt. No. 55 at 6.) Defendant’s NH
coordinator, Kevin Bright, provided a declaration stating that in conjunction with teguésat
Ecology terminate the Cypress 2 permit, Defendant has had a#tydomplete various
environmental monitoringctivities atthe site. (Dkt. No. 41 at 5.) Mr. Bright further states thg
“once Ecology is satisfied that the site closure testing eemdetenvironmental standards, the

permit will be terminated indefinitgl” (Id.)

Viewed in the light most favorable to Plaintiff, the Court finds that there is a genuine

dispute of material fact regarding whether at the time Plaintiff filed suit in Nowe20i&
Defendant continued to violate Conditions S2 and S4 by failing to comply with C@sess
closure requirements. Disputed facts include whether Cypress 2 was “clodéal/amber 2017
given that it waso longer operation&lut its NPDES permit was still in effect. It is also uncle
from the record when Defendant completed the closure monitoring—such as submisgion ¢
SAP report to Ecology-that it asserts satisfied its obligations undenditions S2 and S4.
Therefore Defendant’s motion for summary judgment is DENIED as to this claim.

5. Permit Conditions S6 and S7

Conditions S6 and S7 of DefendariBDESpermitrequire the preparation and
implementatiorof a Pollution Prevention Plan and a Release Prevention and Monitoring Pl
(“Release Prevention Plan(@ollectively the “Plans”)(SeeDkt. 44 at 19-22.The Plans are
intended to implement many of the NPDES permit provisions for minimizing the diecbh
ORDER
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pollutants from Defendant’s facilitiesS¢eid. at 33-40.) Relevant provisions include: required
procedures for storing and disposing of disease daftemicalssolid wastes, fish mortalities,
and blood from harvesting operations; inspecteguirements for the facility’'s components
such as ancharandmandatoryprocedures for minimizing and tracking the number of fish lo
to escapement, predaticand mortality. id.)

In a prior order, the Court ruled that Defendant’s Plans for its severendgcilities
other than Cypressfacially violated various provisions ofddditions S6 and S7SgeDkt. No.
68.)" With respect to Defendant’s other faadls, the Court founthat (1) notice was sufficient
for the Court to have jurisdiction over the alleged violations, except for one allegedwiofa
Condition S7, and (2) that Defendant’s plareyefacially noncompliantwith Conditions S6.E,
S6.D, S6.F, and S7d its permits (Id. at 5-12.) As previously mentioned, the NPDES permi
for Cypress 2 was substantively identical to the NDPDES permits for Deféndtrer
facilities. See suprdart I.

Defendant asserts thiie Planswere notviolating Cypress 2’SNPDES permit in
November 2017 because the facility was destroyed and no longer operational. (Dkt. No. 4
18.) Defendant argues that following the collapse, its obligations under the Riangored by
the general contradoctrine of imposibility. (Dkt. No. 55 at 6.)o the extent Defendant argue
that itno longer had tenaintain compliant Planence Cypres& was destroyedhe Court
disagreesDefendant does not point to any language in the NPDES permit that relieoaes it fn
having compant Plans in thevent that facility becomesion-operational. Nor do&efendant
provide any legal authority for the proposition that once Cypress 2 was destrejead@nt no
longer had to maintain Plans in accordance withR®ES permitSee40 CF.R. § 122.41(a)
(“Any permit noncompliance constitutes a violation of the Clean Water Act andusdg for

[an] enforcement action”see alsdNw. Envtl. Advocates v. City of Portlgrisb F.3d 979, 986

" The Court specifically abstained from ruling on permit violations regardympgeSs 2
becase Defendant’s motion for summary judgment was pendBee¥kt. No. 68 at 2.)
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(9th Cir.1995) (noting that “[t]he plain language of [the CWA citizen suit provision] au®riz

citizens toenforce all permit condition.

Defendant’s positiors alsofactuallyunsupported. It is undisputed that the Cypress 2
NPDES permit was still in effeethen Plaintiff filed its complaint in November 2017. (Dkt. N
42 at 5, 14.) Indeed, Defendant did not even request that Ecology terminate the permit un
December 20181d. at 14) Moreover, even after the Cypress 2 collapse, Defendant remain
onsite to conduct salvage and cleanup effoidsaf 3-4.) Defendant itself told DNR on
September 1, 2017 that it had “been implementing its Fish Escape Preventioregéading
Cypress 2(Dkt. No. 52-1 at 149.) There is simply legal or factuabasisto support
Defendant’s contention that Cypress 2’s collagissolved it from maintaining Plans that
complied with its NPDES permiequirementsSeeSw. Maring 236 F.3d at 999 (holding that
the cefendant’s postiing failure to implement a compliant plan iiuted an ongoing

violation.)

However, to the extent Defendant argues that there were no ongoing violatiodsgega

the implementation of thelansat the time Plaintiff filed its complaint, the Court agrees.
Condition S6 requires Defendant “to ogerfCypress 2] in accordance with” its relevant-sub

provisions—for example, the storage and collection of disease control chemuatalslid waste.

(Dkt. No. 44at19.) Defendant argues that it could not have been violating these Plan condijtions

in November 2017 because Cypress 2 was no longer operational—in other words, Defeng
no longer storing or disposing of disease control chemicals or solid waste as<Cypraintiff
has not produced evidence to demmatstthat actual violations ofo@ditions S6 and S7
continued on or after November 13, 2017. Nor has Plaintiff produced evidence that there i
likelihood of recurrent or sporadic violatior#r examplePlaintiff has not provided any
evidence that Defendanbmmitted prior violationsfoaConditions S6 and S7.

Therefore, Plaintiff has demonstrated ongoing violations of Conditions S6 andnS7
regard to the preparation of a Pollution Prevention Plan and Fish ReleasigaPlzomply with
ORDER
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its NPDES permitDefendant’s motion for summajydgment as to those claims is DENIED.
Conversely, Plaintiff has not demonstrated ongoing violations of permit Conditiomsl &7 a
with regard to the implementation Defendant’sPollution Prevention Plan and Fish Release
Plan. Defendant’s motion for sumary judgment as to those claims is GRANTED.

C. M ootness

In addition to its argument that violations at Cypress 2 were not ongoing, Defendant
argues that Plaintiff's claims are moot. (Dkt. No. 41 at 20.) Defendant’s mootgessemt
closely tracks g argumat that Plaintiff cannot prove ongoing violatiosisthe time the
complaint was filee-thatCypress 2 was no longer operational in November 2017, Defendgnt
does not intend to rebuild the facility, and even if it did so intend, it has been legally and
administratively precluded from doing s&d.j Defendant also asks the Court to adopt out-of
circuit case law that would shift the burden to Plaintiff to prove its claims are gerlaroot
because the events that brought about the cessation of violations at Cypresg2oherery.
(SeeDkt. No. 41 at 209

The Court agrees with Defendant that any injunctive relief Plaintiff segksdiag
Cypress 2 is now modiee San Francisco BayKeep&09 F.3d at 1160 Postcommencement
compliance may moot claims forjunctive relief, but district courts can still impose civil
penalties for violations that have already taken plac€yjpress 2 was destroyed and is no
longer operationakoit is unclear how the Court could craft injunctive relief to prevent future

violationsregardinghat facility.

8 The Court declines to adopt Defendant’s burden-shifting argument based on a
distinction between voluntary and non-voluntary cessation. The Ninth Circuit hamdesuch
a distinction regarding mootness in the CWA context, and this Court will not do s&éere.
Envtl. Prot. Info. Ctr. v. Pac. Lumber C430 F. Supp. 2d 996, 1003 (N.D. Cal. 20@f)ng
Tinoqui—Chalola Council of Kitanemuk & Yowlumne Tejon Indians v. United StatesI3QE
F.3d 1300, 1303-04 (9th Cir. 200Q))E]ven in cases where an agency’s regulatory action may
have mooted a suit, the Ninth Circuit applies the standard that the party assedingss bears
the heavy burden of persuading thertahat the case is moQt.
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However,the Court finds that it can still provide Plaintiff effective relief in the form of
civil penalties See Laidlaw528 U.S. at 193 (“Bnial of injunctive relief does not necessarily
mean that the district court has concluded there is no prospect of future violations f
penalties to deter.”At this stageDefendant hasot met its heavy burden to demonstthtd it
is “absolutey clear” that Plaintiff's alleged violations at Cypress 2 “could not reddpie
expected to recurld. at 189. As the Court has previously explained, there are disputes of fi
regarding Defendant’s intentions and ability to rebuild CypreSe@.suprdart Il. It is
undisputed that Defendant’s NPDR&mitfor Cypres has not been terminated by Ecology
Moreover, Defendant continues to operate its other seven net-pen facilitiggeinS®und unde
identical NPDES permitand has taken steps to dane its operations at those sitéSeeDkt.
No. 52-1 at 177-185.) Finally, the Court does not agree with Defendant that the intervenin
change in Washington lasegarding finfish farmingnecessarily eliminates the possibility of
future violations. Therefore, Defendant’s motion for summary judgment on the issumbfess
is DENIED without prejudice.

D. Motion to Amend

Defendant seeks leave to amend its answer to add the affirmative defensesmf dilig
prosecution andes judicata (Dkt. No. 64) Plaintff objects, arguing that Defendant has not
demonstrated good cause to allow its untimely amendment, and that even if the Court fou
good cause, the amendments should be denieithasfutile or unduly prejudicial to Plaintiff.
(Dkt. No. 71at6.)

Under Federal Rule of Civil Procedure 15(a), a district court should freely geavet o
amend a pleading “when justice so requires.” Fed. R. Civ. P. 15(a)(2). The Ninit Ga<
made clear that Rule 15 favors pleading amendments and should be kipgiadly. SeeAscon
Props., Inc. v. Mobil Oil C9.866 F.2d 1149, 1160 (9th Cir. 1989). However, the Rule 15
standard does not apply when a party seeks to amend its pleading after the coeot-orde
deadline for filing amendments has passettnson v. Mammoth Recreations, J®F5 F.2d
ORDER
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604, 607 (9th Cir. 1992).

Instead, untimely motions to amend are analyzed under the “good cause” standard
established by Rule 16eeFed. R. Civ. P. 16(b)(4Mammoth Recreations, In@75 F.2d at
608. The Rule 16(b) gaocause standard “primarily considers the diligence of the party see
the amendmentMammoth Recreations, In@75 F.2d at 609. A district court may amend its
scheduling order “if it cannot reasonably be met despite the diligence of thesgakinghe
extension.”ld. If the moving party “was not diligent, the [good cause] inquiry should éad.”

Here, the Court ordered that all pleading amendments be filed no latdatinzary 18,
2019. (Dkt. No. 20.) Defendant did not file its motion for leavartend its answer until April
18, 2019. eeDkt. No. 64.§ Therefore, Defendant’s motion for leave to amend is untimely,
the Court must first determine whether Defendant has met its burden tehsttgaod cause
exists for the Court to consider its proposed amendrSBeeMammoth Recreations, InNQ75
F.2d at 607.

Defendant asserts that there is good cause for its untimely amendmeneBdoatects
underlying [its] res judicata and diligent prosecution defenses did not exist lisfpeading
setlement with Ecology.” (Dkt. No. 64 at 3%Defendant further asserts that the settlement
agreementbetweerDefendant]and Ecology will resolve all substantive claims between
[Defendant]and Ecology related to Ecology’s enforcement of the Clean Watesrdetsions

against [Defendanfpr the August 19, 2017 failure of Cypress Site(Rl. at 2.) Plaintiff argues

® Defendant originally filed its motion to amend on April 4, 2019, but withdrew the
motion because it failed to address the operative good cause staSdabikt( No. 64 at 3.)

10 pefendant’s proposed amended answer is vague about the specific theories that
its res judicataand diligent prosecution affirmative defens&edDkt. No. 64 at 19) (asserting
only that “Plaintiff's claims are barred by res judicata” and “Plaintiff smokare barred by the
doctrine of diligent prosecution.”). Given the lack of facts supporting these proposethtie
defenses, Defendant’s statement that it “could not have asserted the defensegherdbe
‘fair notice’ standard elaborated Wyshak v. City Nat’l Ban607 F.2d 824, 827 (9th Cir. 1979
or the “plausibility” standard set forth Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 570,” is
curious. It is debatable that the proposed affirmative defenses, in their carnentvbuld
survive either standard.
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that Defendant was on notice of the fabiat gave rise to their proposed affirmative defenseg
because Ecology had assessed the reledinistrative penalty against Defendant in Janua
2018—more than 15 months before Defendant sought leave to amend. (Dkt. No. 71 at 7.)
Therefore Plaintiff argues that Defendant was not diligenpi@adng these affirmative
defenses.I(.)

Defendant hademonstrated good cause tbe Court to consider its proposaifirmative
defenses. The triggering event for Defendant to assert its detd@nss judicataand diligent
prosecutiorwasits entry into a consent decree with Ecology. The doctrimesofidicata also
referred to as claim preclusion, serves as an affirmative defense where apakynonstrate
that in the two cases at issue, there are “(1) an identity of claimsfia) pidgment on the
merits, and (3) privity between partieSée Tttle Island Restoration Network v. U.S. Depf
State 673 F.3d 914, 917-18 (9th Cir. 2012) (citations omitted). Although Ecology had issu
notice of penalty in January 2018, that notice was not the type of finagpp@alable order tha
would have allowed Defendant to sufficiendigsertes judicataor diligent prosecutiorGee33
U.S.C. § 1319(g)(6)(Adii) (requiring state to have issutalfinal order not subject to further
judicial review for diligent prosecution bar to applylherefore, eve with the exercise of
diligence, Defendant could not have asserted these affirmative defensés pnty into the
consent order in April 2019.

Notwithstanding the Court’s finding of good cause, Defendant’s progbkgeint
prosecution defensefigtile. An amendment is futile when “no set of facts can be proved un
the amendment to the pleadings that would constitute a valid and sufficient claireredef
Missouri ex rel. Koster v. Harrj847 F.3d 646, 656 (9th Cir. 2017) (quotidler v. Rykoft
Sexton, InG.845 F.2d 209, 214 (9th Cir. 1988)). Granting or denying leave to amend rests
sound discretion of the trial court and will be reversed only for abuse of disc&transon v.
U.S. Forest Sery87 F.3d 339, 343 (9th Cir. 1996).

The CWA includes four statutory bars that prohibit a citizen suit in cases thieestate
ORDER

C171708JCC
PAGE- 18

y

ed its

t

Her

n the




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

or federal government pursues enforcement actions with respect to thellemeeé violations.
See33 U.S.C. 88 1319(g)(6)(A)(iJH#), 1365(b)(1)(B);see also California Sportfishing Prot.
All. v. Chico Scrap Metal, Inc728 F.3d 868, 873 (9th Cir. 2013). None of dilgent
prosecutiorbars are satisfied Hyefendant’sconsent decree with Ecology. Because the
Environmental Protection Agency was not involve@&adogy’s enforcement action, neither
81319(g)(6)(A)(i) org 1365(b)(1)(B) applyNor does 81319(g)(6)(A)(i) provide a basis for
Defendant'diligent prosecution defense because the Ninth Circuit has interpreted thatgorg
as requiring that the govermemt be diligently prosecuting its parallel action “at the time wher
the citizen filed his or her complaihtCalifornia Sportfishing Prot. All.728 F.3d at 873. Here,
Ecology did not commence its action against Defendant until months after Pleantifted its
citizen suit.(SeeDkt. No. 52-1 at 166.)

The only statutory bar that could conceivably appli¢ologys enforcement actiors
8 1319(g)(6)(A)(iii). That provisioibars citizen suit actions where a state agency “has issue
final order not subject to further judicial review and the violator has paid a pesakgsed
under this subsection, or such compaedhiiate law 33 U.S.C. § 1319(g)(6)(Adi) . Courts in
the Ninth Circuithave taken a restrictive view of1819(g)(6)(Afiii) . See, ., CitizensFor a
Better EnvironmeniCalifornia v. Union Oil Co. of California83 F.3d 1111, 1118 (9th Cir.
1996) (finding that a penalty imposed under California’s regulatory scheme wagposeid
pursuant to &comparable” state lawfsave Our Bays and Beaches v. Hongl@4 F.Supp.
1098, 1129-31 (DHaw. 1994) (finding that Hawai$ regulatory scheme does not afford the
public sufficient rights of participation to constitute a “comparable” state law

This Court has previously ruled that the Washington statute underlying Ecology’s
enforcement action against Defendant is not a “comparable” state |lahBt®9§)) because it
does not share the same “public participation features” as its federal coungzparaste
Action Project v. Atlas Foundry & Mach. C&ase No. C97-5082-JCC, Dkt. No. 109 (W.D.
Wash. 1998 In Waste Action Projecthe Court held that Ecology’s action was not imposed
ORDER
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under a comparable state Ig§l]ecause the Washington regulatory scheme pursuant to which
the penalty was imposed in this case does not ‘contain mandatory safeguards of public
participation and notice comparable to § 1319(dyl."Therefore, the Court finds that
Defendants proposed diligent prosecution defense is futile.

In contrast, the Court finds that Defendant’s propasesdudicatadefense is not futile.
There appears to be identity between Ecology’s claims resolved in the tcdese® and
Plaintiff's claims in this lawsuit.GompareDkt. No. 74-1 with Dkt. No. 1) (eachalleging
violations of identical provisions of Defendant’'s NPDES perrifithen state agencies prosecute
environmental lawsuits against private actdristrict courts presumthat “the state will
adequately represent the position of its citizeAtaSka Sport Fishing Ass’'n v. Exxon Cqor@4
F.3d 769, 773 (9th Cir. 1994) (affirming district court’s dete@ation that recreational fishermg
were in privity with state government whidre governmengntered a consent decree resolving
various environmentalaims). Herethe Court applies a presumption that Plaintiff's interests
were represented by Ecology in entering the consent decree. Plaintiff liegnuartstrated that
Defendant’'ses judicatadefense would be futile for lack of privitMiller, 845 F.2cat 214.
Lastly, the Ninth Circuit has held thabnsent decrees entered by a sgateernment on behalf of
its citizens can have a preclusive effect as to claims seeking to protect the shoregailrces.
SeeAlaska Sport Fishing Ass'84 F.3d at 773ee also United States v. ITT Rayonier,,|627
F.2d 996, 1002 (9th Cir. 1980) (noting that Clean Water Act did not abrogate the doctase pf
judicata).

Any prejudice caused by allowing Defendant to amend its answer is mitigatieel fact
that Plaintiff has additional time to conduct discovery into Defendeasd’sudicatadefense.
Therefore, Defendant’s motion for leave to amend its complaint is GRANTEDitsres
judicatadefense and DENIED as to its diligent prosecution defens

E. Motion to Seal

Defendant asks the Court to maintain under seal a declasationitted irsupport ofits
ORDER

C171708JCC
PAGE- 20




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

response to Plaintiff's motion for partial summary judgment. (Dkt. No. 34.)rlargg there is a
strong presumption in favor plblic accessotthecourts files. See Kamakana v. City aty.
of Honoluly 447 F.3d 1172, 1179 (9th Cir. 2006); W.D. Wash. Local Civ. R. 5(g). A party
seeking to seal a document attached to a dispositive motion must provide compelling reaq
“that outweigh the genal history of access and the public policies favoring disclosuré . . . .
Kamakana447 F.3d at 1179.

Here, Defendant asks the Court to maintain under seal a declaration and atthdhed
that discuss confidential and proprietary information regarding Defendantreebssiperations.
(Dkt. No. 34 at 3.) Having reviewed the exhibits, the Court FINDS that Defendantessiniter
keeping this information confidential is a compelling reason to maintain the documeets
seal. Therefore, Defendant’'s motion to seal (Dkt. No. 34) is GRANTED.

[11. CONCLUSION
For the foregoing reasorBefendant’amotion for partial summary judgment (Dkt. No.

41) is GRANTED in part and DENIED in parDefendant’s motion for leave to amend (Dkt. N

64) iISGRANTED in part and DENIEDn part, and Defendant’s motion to seal (Dkt. No. 34) i
GRANTED. In accordance with the Court’s order:

1. Defendant’s motion for summary judgment is DENIED as to Plaintiff's claimg
pursuant to CWA Section 301(a) and Condition S1.

2. Defendant’s motiofor summary judgment is GRANTED as to Plaintiff's claim
pursuant to Condition S5.

3. Defendant’s motion for summary judgmenbDENIED as to Plaintiff's claims
pursuant to ConditionS2and S4.

4. Defendant’s motion for summary judgment is GRANTED in part and DENIE

part as to Plaintiff's claimeegarding Caditions S6 and S7. The motion is DENIED with regard

to Defendant’s preparation of a compliant Pollution Prevention Plan and FisheRelaasand
GRANTED with regard to Defendant’s implementation of its Pollution Preventaomdhd Fish
ORDER
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Release Plaat Cypress 2

5. Defendant’s motion for summary judgment on the basis ofmaestis DENIED
without prejudiceas to all claims

6. Defendant’s motion for leave to amended (Dkt. No. 6GRANTED in pat and
DENIED in part Within 14 days of the issuance of this order, Defendant shall file a copy of
proposed amended answer (Dkt. No. 64 &18-Defendant’'s amended answer shall comply
with the Court’s rulings contained in this order.

7. Defendant’s mtion to seal (Dkt. No. 34) is GRANTED. Ti&erk is
DIRECTED to maintain Documentudnhber 38 under seal until further order of the Court.

DATED this 26th day of June 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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