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Lake Washington School District

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

R.D., a minor, by and through her persc
representatives, CATHERINE DAVIS al
SEAN DAVIS; and CATHERINE DAVIS| case No. 2:18v-01009 RAJ
individually; and SEAN DAVIS individually,

Plaintiffs,

ORDER

V.

LAKE WASHINGTON SCHOOL
DISTRICT, a municipal corporation

Defendant.

. INTRODUCTION

Before the Court is Defendant’s Motion for Summary Judgment. Dkt. # 18

the reasons below, the CoO@RANTSIin part andDENIES in part Defendant’s motion|

[I. BACKGROUND
Plaintiff R.D. suffersfrom a genetic mutation that causes Chilblaies condition

that causes her skin to crack, ulcerate, and become necrotic when she is overly ex

cold or damp conditionsDkt. # 39, § 71 When R.D. started kindergarten at the ¢

Sandberg Elementary School (CSES)2012, her mother, Plaintiff Catherine Ds\
requested a 8 504 Plan to accommodate R.D.’s Chilbl&ihsy 72. Specifically, Davis
requested that CSES provi&eD. with indoor recess when weather conditions were

or under 55 degreedd.
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Instead of providing R.D. with a 8 504 Plan, CSES proviékeD. with an
“Individualized Health Plasi (IHP) that would nonetheless have the reque
accommodationslid.; Dkt. # 391. However, R.Ddoes notecall having indoor reces
during kindergarten despite many days under 55 degrees. Dkt. 243nfApril 2013,
R.D.’s fingers were riddled with open sores and her toes became swollen and too
to walk. Dkt. #39, 72. Dauvis states that the kindergarteacherdid not seem awar
that R.D.’sIHP called for her to be insider for recess when there was inclement we
Id.

In September 2013, before R.D. started first gr&aeyis attended a meetirag
CSES abouR.D’s § 504 Planld., 173. This time, CSES provided Davis with a qgrage
document, entitled “8§ 504 Planthat permitted R.D. toeceive indoor recess in keepi
with theprevious year'sHP and doctor’s notes concerning iadrilblains. Id. R.D. states
that she started having indoor recess during the first grade. Dkt. # 43, | 2.

When shewas in third gradeR.D. claims that she was haraskand bulied by
another student, D-HId., 6. In December 2015R.D. came home from school wit

bruiseson her faceand thigh. Dkt. # 391 78. R.D.claims thatshe suffered the bruisg

when she was carried down the hamoy D.H., who latethit herin the face with a book.

Dkt. # 43, 6. When school resumed after the holidays, aralaruary 5, 201@avis
emailed R.D $ third grade teacher about the inciceamd asked her to separate the studg
Dkt. # 39-9.

However, R.D. continued to have issues with D.H. after the new Y&ier.# 43,
13. She claims that D.H. yankkdrout of class humerousnesto work out their issueg

Id., 6. R.D.saysthat she became scared to go to school because of negtaraetions

with D.H. and told this to one of the CSES teachdd&t. # 43, 1 4 After hearing about

R.D.’s commentsCSES'’s school counselor met with R.D. and D.H. about their ong
issues.Id.

Plaintiffs claim that the harassment, intimidation anlijing (HIB) continued into
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June 2016, whe@atherineDavis witnessé D.H shove R.D.Dkt. # 39, {78L; Dkt. # 39
13. Davis again emailed R.D.’s third grade teacher, noting there were “repeated off
of D.H. being forceful with R.D.Id. The teacheresponded that R.D. stayed insidg
recess for most of the winter and spring months so there were no interactions betwg
and R.D. during that time. Dkt. # 39-14.

During the summer, in July 2016, DawsntactedCSES’s principal, Heathsd
Frazier,to set up a meeting regarding the alleged B8 R.D.’s § 504accommodation
for the upcoming fourth grade school yeBikt. # 39, {88. Two meetings eventually tog
place, one on August 5, 2046d one on Septembgr2016. Dkt. # 21, 1 5; Dkt. # 391
91, 94. R.D. attended the Augustibmeeting and detailed alleged instances of phys
bullying by D.H. Dkt. # 43, 1 8. Following the meetifgazierinitiated an investigatio
into R.D.’s HIB claims against D.HDkt. # 21, 5. During theSeptembemeeting, the
parties discussed “Support Plan,” under which R.D. and D.H. would no longer be if
same class and would nlo¢ allowed to interact at school together. Dkt. # $94, 95|

CSES also assigned R.D. a paraeducator to assure that R.D. and D.H. were kept

during recess and lunch Dkt. # 211; Dkt. # 39 T 94, 95. As for the § 504

accommodationd$z.D.’s planwas revised to includgupervised inside recess with a vari
of activities, including “gross motor” activities. Dkt. # 39-5.

Plaintiffs claim that the “Support Pland address separating D.H. and R.D. \
neverfinalized and, in October 261they subsequently removed R.D. from CSES pen
the outcome of the HIB investigation. Dkt. # 38 101,102. The investigation wa
completed around January 2Z0and found that there was insufficient evidence of H

Dkt. # 4014. Davis states that CSHSiled to explain whether the allegations made

R.D. were found to be factual or what the processes wem@pfmeal. Dkt. # 39, § 103|

After R.D. returned to school in January 2017, she states that she stayed inside
recess because of the weather. Dkt. # 43, 1 10cl&nes thatluring recess sheat under
a flight of stairseveryday. Dkt.# 191 at 10. After R.D. told her parents about where
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was spending recess, they removed her from CSES on March 29, 2017. Dkt. # 39
On June 25, 2018R.D. andher parentCatherine Davis and Sean Dayibe
Davis’s) filed suit against Defendaritake Washington School Distrigthe District)

alleging, among other claimsgdiscrimination against R.D. on the basis for her Chilbl

, 1 108.

niNS

disability in violation of the Americans with Disabilities Act (ADA) and Rehabilitagion

Act of 1974 (section 504).Dkt. # 1-1. Plaintiffs also allege negligence and loss
consortium claims based on harassment, intimidation, and bullying experienced by
CSES.Id. On Juy 10, 2018, the action was removed to federal court. Dkt. # 1. @h
8, 2019, LWSD moved for summary judgment &taintiffs opposedDkt. ## 18, 37The
motion is now before the Court.
1. LEGAL STANDARD

Summary judgment is appropriate if there is no genuine dispute as to any n
fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P
The moving party bears the initial burden of demonstrating the absence of a genuil
of material fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)Vhere the moving
party will have the burden of proof at trial, it must affirmatively demonstrate thi
reasonable trier of fact could find other than for the moving p&tyemekun v. Thrift
Payless, Ing 509 F.3d 978, 984 (9th Cir. 2007). On an issue where the nonmoving
will bear the burden of proof at trial, the moving party can prevail merely by pointin
to the district court that there is an absence of evidence to support theorimy party’s
case. Celotex Corp 477 U.S. at 325. If the moving party meets the intitalden, the

opposing party must set forth specific facts showing that there is a genuine issue of

1 After the District moved for summary judgment, Plaintiffs filed a notice of volur
partial withdrawal of their section 19&d negligent retention and supervision clai
Dkt. # 47. Because the notice comes after the District moved for summary judg
Plaintiffs cannot voluntarily dismiss a claim absent a court oiseeFed. R. Civ. P
41(a)(2) Therefore, the Court construes Plaintiffs’ notice as a motion for such an
andGRANT Sthe motion. Plaintiffssection 1983 and negligent retention and supervi
claimsare dismissed without prejudice.
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trial in order to defeat the motionAnderson v. Liberty Lobbync., 477 U.S. 242, 25

(1986). The court must view the evidence in the light rfeosirable to the nonmoving

party and draw all reasonable inferences in that party’s fdveeves v. Sanders(
Plumbing Prods 530 U.S. 133, 1561 (2000).

However, the court need not, and will not, “scour the record in search of a g
issue of triake fact.” Keenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996&e also, Whitg
v. McDonnelDouglas Corp, 904 F.2d 456, 458 (8th Cir. 1990) (the court need
“speculate on which portion of the record the nonmoving party relies, nor is it oblig
wadethrough and search the entire record for some specific facts that might supy
nonmoving party’s claim”). The opposing party must present significant and pro
evidence to support its claim or defensetel Corp. v. Hartford Accident & Indento.,
952 F.2d 1551, 1558 (9th Cir. 1991). Uncorroborated allegations andséseiig
testimony” will not create a genuine issue of material f&diarimo v. Aloha Island Air,
Inc., 281 F.3d 1054, 1061 (9th Cir. 200Z)W. Elec. Serw. Pac Elec. ©ntractors As',
809 F. 2d 626, 630 (9th Cir. 1987).

V. DISCUSSION

The District moves for summary judgment orR.D.’s claims for disability
discrimination undesection 504 of the Rehabilitation Act and Title 1l of the Americ
with Disabilities Act (ADA). Dkt. # 18. The District further contends that it is entitled
summary judgment oR.D.’s negligence claim as well #se Davis’sloss of consortim
claim. 1d. Before turning to the merits of the District’'s motion, the Court addres
parties’ motios to strike certain evidence.

A. Motionsto strike

In response to Plaintiffs’ opposition brief, the District objected to certain evig
and moved to strike certain declarati@mshearsay and untimeliness grounds. Dkt. #
The Court agrees that certgiartions of the Albert Declaration (Dkt. # 38) and the Abr3

Profeta Declaration (Dkt. # 45) are either inadmissible or include hearsay and will
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considered for the truth of the matter asseftdeed. R. Evid. 801. The Court otherw

denies the Btrict’s motion.

se

Similarly, in response to the District’s reply brief, Plaintiff's counsel filed a surreply

moving to strike certain statements. Under Local Civil Rule 7(g), a party that requ

ests to

strike material contained in a reply brief must file a notice of intent to file a surreply as

soon after receiving the reply brief. This was not done here. The parties are he

reby on

notice that failure to comply with the rules of this Court will not be tolerated. Upon review

of Plaintiffs’ motion to strike, the Court denies the motion.

B. ADA and Section 504 claims

There is no significant difference in the analysis of rights and obligations created by

the ADA and Section 504 of the Rehabilitation Adtinson v. Thoma<88 F.3d 1145
1152 n. 7 (9th Cir2002) A plaintiff bringing suit under section 5@ Title Il must how

(1) she is a qualified individual with a disability; (2) she was denied “a reasgnable

accommodation that [she] needs in order to enjoy meaningful access to the benefits of

public services;(3) she was denied the benefits of the program by reasba dfsability
and @) the schooteceives federal financial assistance (for the Rehabilitation Act cl
or is a public entity (for the ADA claim)A.G. v. Paradise Valley Unified School Dist. N
69, 815 F.3d 119%9th Cir.2016);Mark H. v. Hamamoto620 F.3d 1090, 1097 (9th C

2010). Here, R.Dargueghat the District failed to provide her wittertainindoor recess

accommodation and thus failed to provide her itifree, apropriate, public education
(FAPE). Dkt. # 37 atl7 (citing 34 C.F.R. 8 104.34). Before addressing the reaso

2The Court strikes the following Paragraphs from the Albert Deatardbkt. # 38, 1 6,
8. Paragraph 6 to the Albert Declaration attaches an unsigned declaration w
inadmissible to oppose a summary judgmé&sdeFed. R. Civ. P 56(e). Because |1
Amended Albert Declaration contains the same informatr@hmateriglthe same ruling
apply. SeeDkt. # 46. As for the AbrarmProfetaDeclaration, the Court finds the followir
paragraphs to be hearsay and will not consider them for the truth of the matter a
Dkt. # 45, 11 3, 7 (regarding what her son, O.A.P., told her occurred at school). Th
also strikes Paragraph 6 of the Abr®mofeta Declaration as improper lay opinion. H
R. Evid. 701.
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accommodation issue, which the Court finds dispositive, the Court turns to the Di
arguments on statute of limitation and “deliberate indifference”.

I. Statute of Limitations

The Districtfirst argue that any ADA or§ 504 claims alleged prior to June 1

2015 ardime-barred. Dkt. # 18 at 2. Neither the ADA nor § 504 have their own s
of limitations. See Pickerwv. Holiday Quality Foods In¢293 F.3d 1133, 1137 n.2 (9
Cir. 2002) (ADA);Alexopulos v. S.F. Unified Sch. Dj8817 F.2d 551, 554 (9th Cir. 198
(8 504). In such cases, the forum state’s most analogous statute of limitations g
Dep’t of Educ. v. Carl Q 695 F.2d 1154, 1157 (9th Cir. 1983).

The parties do not dispute that Washington’s general statute of limitatiof
personal injury claims isitee yearsRCW § 4.16.080(2). However, R.D. argtiest the
Revised Code of Washington tolls the statute of limitations for claims brought by ch
until theyreach the age of the majority. Dkt. # 37 at Bait when a federal court borroy
the applicable statute of limitations from state law, it borrows “also the rules for its t(

unlesgo do so would be ‘inconsistent with the federal policy underlying the cause of

under consideration.’” Alexopulos 817 F.2d at 555 (quotingd. of Regents v. Tomanio

446 U.S. 478, 485 (1980))n Alexopulosthe Ninth Circuit explained the follang when
it found the plaintiff’'s Education of the Handicapped #€HA) claimsto betime-barred:

Congresstesire to obtain timely and appropriate education for
handicapped children by conferring substantial substantive and
procedural rights on parents and guardians on behalf of their
children clearly indicates that it did not intend to authorize
filing of claims on behalf of or by the children many years after
the alleged wrongdoing occurred. It is reasonable to assume
that Congress expected and intended the child’s representative
to file actions and apply for hearings on his behalf near the time
the contesteavent occurred. The child may not later come
before a court and invoke the tolling provisions of state
statutes.

817 F.2d at 555.
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Although Alexopulusdealt with claims under th&HA, which is the IDEA’s
predecessodistrict courts within theircuit have applied the same rationale to denis
FAPE claims brought under the ADA argl504. See, e.g.Mcintyre v. Eugene Scho
District 4J, No. 6:18cv-00768JR, 2018 WL 7254251D. Or. Sep. 12, 2018K.T. by and
through L.T. v. Dry Creek Joint Elementary School Distid. 2:16-cv—02925—-MCE-
DB, 2017 WL 2654854 (E.D. Cal. Jun. 20, 20IMyllin v. Las Lomatas Elem. DisiNo.
03-5268 MMC 2004 WL 284802iN.D. Cal. 2004). This Couslso findsAlexopulus
reasoningoersuasive. AccordinglhRlairtiff’'s claims occurring befordune 252018, or
three before prior to the action, dmme-barred.

. Deliberate I ndifference

The Districtalso see&kdismissal othe ADA and § 504 claim$ecausédr.D. cannot
prove deliberate indifference. Failure to prove deliberate indifference prevents pl:
from obtaining damageMark H., 513 F.3d at 938 (explaining that deliberate indiffere
Is action or inaction despite knowledge of the substantial likelihood of resulting har
federal right). However, be District makes no argument about the standard applica
Section 504 claims for equitable reli¢bee Bonner v. Lewi857 F.2d 559, 566 (9th Ci
1988). Because R.D. may still be entitled to equitable relief, a finding that the Distri
not actwith deliberate indifference will nain its owndefeat he’ADA and section 504
claims

“Deliberate indifference isa stringent standard of fault, requiring proof thg
municipal actor disregarded a known or obvious consequence of his dcti®atel v.
Kent School Dist 648 F.3d 965, 974 {® Cir. 2011) (quotindg@ryan Cnty. v. Brown520
U.S. 397, 410 (1997) The state actor must “recognize[ ] [an] unreasonable risk

actually intend[ ] to expose the plaintiff to such risks without regard todhsequence

to the plaintiff.” Id. at 899 (internal quotation omitted)n other words, the defendalnt
p

“knows that something is going to happen but ignores the risk and exposes [the

to it.” Id. at 900. The deliberatendifference inquiry should go to the jury if any ratior
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factfinder could find this requisite mental stageeWood 879 F.2d at 588 & n. 4.

The Court finds that no reasonable jury could find that the District was delibe
indifferent. The record shows tha&atherineDavis metwith CSES administrators {
discuss changes to R.D8$04 plan, including more supervision and gross motor acti
Dkt. # 39, 194.CSES responded by assigning R.D. a “onene helper’ to supervis
R.D. during recess, considered sevepaioms for indoor recess activities, including hav
R.D. join a separate physical education class in session, and recommended a
monthly meeting to review support for R.D. Dkt. # 21; Dkt. #12Dkt. # 50 at 2
Plaintiffs dispute that R.D. wasffered physical exercise when she had indoor reces
claim the evidence shows that R.D. played with blocks under a dark foyer an
frequently left unsupervisedDkt. # 191 at 10, 11; Dkt. # 39, § 105 (noting that on ¢
occasion R.D.’s helper arrived eight minutes late and missed half of recess). Howe
evidence takemogethergeven wherviewed in the light most favorable to Plaintiffgjls
to show that the District harbored the requisite mental state for deliberate indiffg
Patel 648 F.3d at 9765nell v. North Thurston Sch. Di2015 WL 6396092W.D. Wash.
Oct. 21, 2015) (genuine issue of material fact raised where school refused to provi
on-one nursing care for insuldependent minor) Accordingly, Plaintiff is not entitled t
monetary damages on its ADA or § 504 claims.

lii.  Reasonable accommodation

The District also clains R.D. cannot show that she was denied a reasor
accommodatioand thus her ADA an§ 504 claims fail as a matter of law. In the sch
context, a plaintiff may show a denial of a reasonable accommodation by showing 1
federally funded program denied her services that she needed to enjoy meaningfl
to the benefits of a public education and that were available as reas
accommodations.’A.G,, 815 F.3d at 1204. A plaintiff can also satisfy the requireme
showing that the program denied her meaningful access to public education t

another means, such as by violating a regulation that implements section
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prohibitions. Id.

The United States Department of Education (DOE) regulations implemg
Section 504 include a requirement that disabled children in schools receiving federg
be provided a “free appropriate public education.” 34 C.F.R. § 104.33. The regu
further require that, “[ijn providing or arranging for the provision of nonacademig
extracurricular services and activities, including meals, recess periods, and the serv
activities set forth in 8 104.37(a)(2), a recipient shall ensure that handicapped f
participate with nonhandicapped persons in such activities and services to the m:
extent appropriate to the needs of the handicapped person in question.” 34 Q
104.34(b). Therefore the relevant baseline benefit herdri®.’s “meaningful access” t
public school recess with nondisabled persons.

The District claims thathere is no evidence that R.D. was denied any benef
FAPE andfurther adds thatt addressed R.D.’s health needs by keeping her idserd
receswhen it wascold or wet. SeeDkt. # 18 at 67; Dkt. # 48 at 4 Moreover the District
arguesthat the accommodatiorR.D. claims were not provided, such as gross md
activity and“supervision,”were not medicallynecessaryo deal withher Chilblains ang
were added to satisfy Catherine Davikl. R.D. contendghat conflicting testimony
regarding whether sheas supervised or received exercise preddideing of summary
judgment. Dkt. # 37 at 20.

Reasonableness of an accommodation “depends on the indisiichugthstances o
each case, and requires a fgpécific, individualized analysis of the disabled individus
circumstances and the accommodations that might allow him to [enjoy meaningful
to the program.]’Vinson 288 F.3d at 1154. Here, the record shows that R.D.’s i8if
504 plan called for CSES to accommodate R.D.’s Chilblayrieeeping hewarm and dry
during recess and physical education. Dkt. #239kt. # 333. The record furthe
indicates that the supervision and gross motor activity accommodations were aj

September 2016 at the request of Catherine Dd¥s. # 39, § 29. Dkt. # 39; see alsqg
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Dkt. # 37 at 11 (noting that “[Mrs. Davis] wanted R.D. to receive exerciSgiting asidg
the isue ofcompliance with the § 504 plaR.D. fails to show thatsupervision” and
“gross motor activity'were necessargccommodationssuch that failing to provide the
kept herfrom participatingin recesswith nordisabled studentsSeePGA Tour, Inc. v
Martin, 532U.S. 661(2001)(noting the distinction between a reasonable and nece
accommodation under the ADA and an accommodation that may be reasonal
unnecessaryxee also, e.gA.Mex rel. J.M. v. NYC Dept. of. EAu840 F.Supp.2d 66
(E.D.N.Y. 2012) (claims that school district discriminated against diabetic student
heaing up his homemade lunch failed whergdencealdid not showthat he was exclude
in any way from eatingvith other nondisabled peers during the lunch pejiodin fact,
neither accommodation concerns R.D.’s location at recess relative to other st
AlthoughR.D.’s parentsinderstandably waatlher to be supervised or receive exercis
school, this does not mean that the District was obligated utigerdisability
discrimination statutet addresghese concerndd. Because R.D. fails to raise a genu
factual dispute as to whether her requested accommodations were nedbhes@ourt
GRANT S the District’'s motion.

C. Negligence claim
The District argues that it is entitled to judgment as a matter ofolaR.D.’s

negligence clainbecause ihadno notice of foreseeable harm and therefore had dig
breach its duty to R.DDkt. # 18 at 21.

To establish negligence, the plaintiff must show that the defendant owed the p
a duty, that the dutyas breached, and the breach was the proximate cause of the pla
injury. N.L. v. Bethel School Dist348 P.3d 1237 (Wash. App015). Schools have
duty to protect students in their custody and control from reasonably foreseeablédha
at 1242. “A school district's dutyis to anticipate dangers which may reasonably
anticipated, and to then take precautions to protect the pupils in its custody frof

dangers.” Id. (quotingMcLeod v.Grant County School Dist255 P.2d 360, 36(\Wash.
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1953). The particular sequence of events that led to the plaintiff’'s injury need n
foreseeable for a defendant school district to owe a duty to its studignts.

R.D. maintails thatthe harm was foreseeable because the District knevDtkht
had a history of aggressive behavior. Dkt. # 37 at 4. R.D. provides evidence tha
administratorand teacherknew that D.H. had been physical at scharadthat D.H.had
previously put D.H. on a “separation plan” from other students. Dkt:-¥14it 3; Dkt. #
416 at 3; Dkt. # 4110 at 9 R.D. also puts forth evidence that even after CSES beca
aware of specific incidents involving R.D. and D.id¢luding where D.H. hit R.D. with
book, the two were left unsupervised during class and recess, allowing additional g
interactions to occurDkt. # 399; Dkt. # 43,9 2. While the District denies that its respq
R.D.’s concerns were inadequate, or that HIB occurred, courts in Washingtor
explainedthat summary judgment is inappropriate where there is sufficient evidend
the District had notice of the possibility of the specific harm inflict8de J.N.871 P.2d
at 1113 (“[W]here the disturbed, aggressive nature of a child is known to school auth
proper supervision requires the taking of specific, appropriate procedures for the prg
of other children from the potential for harm caused by such behgvidks such, thd
Court finds there are material facts in dispute precluding summary judgméhDde
negligence claim.The District’'s motion iDENIED.

C. L oss of consortium claim

The District also moves for summary judgment on the Dales's of consoitim
claimfor alienation of love and affection from a child. Washington recogrizesise o
action for the alienation of a child’s affectiortrode v. Gleasqrb10 P.2d 250Wash.
App. 1973). In order to sustain this cause of action, a plaintiff stustv(1) an existing
family relationship; (2) a malicious or unjustifiable interference with the relationshig
third person; (3) an intention on the part of the third person that such malicious inter
results in a loss of affection; (4) a causamection between the third party’s conduct §

the loss of affection; and (5) resulting damagdes.In this case, the Court finds summa
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judgment for the Defendant appropriate. There is no evidence in the record to support the

requisite intent on the part of the District to cause a malicious or unjustified interf
with Plaintiffs’ relationship. In fact, the evidence on the record contradicts such a fi
Dkt. # 21; Dkt. # 211; Dkt. # 50 at 2. Accordingly, the CoUBRANTS Defendants

motion.

V. CONCLUSION
For the reasons above, the CoBRANTS in part and DENIES in part
Defendant’s motion. Dkt. # 18.

DATED this 13th day of June, 2019.

Hekaod R s

The Honorable Bphard A. Jones
United States District Judge
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