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iogen, Inc
THE HONORABLE JOHN C. COUGHENOUR
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

DANITA ERICKSON, CASE NO.C18-10294CC

Plaintiff, ORDER

V.

BIOGEN, INC,

Defendant.

This matter comes before the CourtRIaintiff Danita Ericksors motion for partial
summaryudgment Dkt. No. 48)andDefendanBiogen,Inc.’s motion for summary judgment
(Dkt. No. 50). Having thoroughly considered the parties’ briefing and the relevant record, t
Court finds oral argument unnecessary and hereby GRANTS in part and DENIES in par
Plaintiff's motion andDENIES Defendant’s motion for the reasons explained herein.

l. BACKGROUND

Defendanis a pharmaceutical compattyat produces and markets products to treat
serious diseases, primarily multiple scleroggeeDkt. No. 1 at 2) In 2011,Defendantired
Plaintiff to work inits sales division as a territory business manageBNt”). (Dkt. No. 51at
90-91.) She was responsilide a territory within Defendant’dlorthwest region, which include
Washington, Oregon, Idaho, and Alaskd.)(The Northwest region had a total of 10 TBMs in
late 2017 and early 2018Kt. No. 53 at 1.By January 2017, sty Brownwas theregional
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director for the Mrthwestregion (Dkt. No. 51 at 8.) Plaintiff reported to Brovitom 2017 to
2018. (d. at 90.)

Plaintiff had experienced migraine headaches for ab@years prior to the events in
question. Dkt. No. 49 at 8.While employed for Defendant, Plaintiff experienced very few
migraines while traveling for workld. at11.) On September 5, 2017, during a sales trip in
Alaska, she experienced a debilitating migra(ite.at 6-7.) Brown waswith Plaintiff and
helped her througthe migraine (Id. at53-54.) At a work eventut a week later, James
Lykins, Plaintiff's sales partner and fellow TBMentionedo BrownthatPlaintiff had a
migraine on a different sales trifd. at 13-14, 84—85.Brown pulled Lykins aside and told him
that she appreciated his concern, but they should not be discB&simgf's medical condition.
(Dkt. No. 51at178) Plaintiff maintains hat following these incidents, Brown spoke to her on
multiple occasions abouter migraine condition andecame concerned abdérability to
travel for work.(Dkt. Nos. 49at 16-11, 62 at 5.Plaintiff alsostateghat Brown recommended
she seela different job (Dkt. No. 49at 13-11.) Brownassertshatshe never made such a
statemenand instea@xpressedupport and offered possible accommodatiddeelDkt. No. 51
at12, 59-62.)

While employed by Defendant, Plaintiff had been trained annually on her duty to re
suspected violations of th&alse Claims Act (“FCA”)31 U.S.C. § 3729, by the dtibel use,
promotion, or sale of prescription drugdk{. No. 49 at 24.) In 2017, Defendanarketed and
sold the drug ZinbrytaDkt. No. 1 at 2.) Zinbrytdnadbeen approved by the Food and Drug
Administrationin a limitedcapacity—to treat multiple sclerosis patients who had an inadequ
response to other treatmentsl. @t 4.)It is aFCA violation to promote oftabel use of
prescription drugso Medicare patient$See31 U.S.C. 8 3Z9(a)(1) (Dkt. No. 49 at 25-26

Before a doctor can enroll a patient in certain drug therapy regimens, the doctor my
complete and submit a “START Form” to the pharmaceutical manufact8esDkt. No. 53 at
2.) Defendant’s Zinbryta START form requires the doctor to specify thenpatdiagnosis,
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certify that the diagnosis is the rationale for prescribing the drug, aheifeertify that the
doctor will supervise the patient’s treatment accordin@t.(No. 64 at 209-10.) Defendant’s
Zinbryta START form is prdilled with the International Classification of Disease (“ICD”)
codes for multiple sclerosis, and by signing the START fonengloctor“certifies that the
rationale for prescribing ZINBRYTA therapy is for a primary diagnosikCar-9:340/ICD-
10:G35.” (d. at 209-10.)

In thefall of 2017, shortly after Plaintiff's sales trip to Alaska, Lykins tBldintiff thata
doctor had contacted him about providing Zinbtgtan aplastic anemia patidot off-label
use. Dkt. No. 49 at 91.Plaintiff told Lykins that she believatlwould be improper for him to
deliverthe forms because thayolved an offlabeluse of Zinbryta.lfl.) In November2017,
Plaintiff expressed her opposition to Lykins’s involvement with providing Zinbryta to the
aplastic anemia patietd Brownat a meetingvith Westerndivision manager Zacharllison.
(Dkt. No. 51 at 102.) On November 17, 2017, Plaintiff was copied on an email thatlsédted
the patient’s insurance compalgdapproved the patient for ZinbrytandthatLykins planned
to deliver the START form so the patient could get enrolle#t.(No. 55at 2, 6—8) On
DecembeB, 2017, Plaintifsubmitted a complaint tDefendant’s ethics hotline teportBrown
and Lykins’s involvement witthe off-label Zinbryta sale. Id. at 102) In her reportshe also
stated she was in fear of retaliation by Brown for her oppositizkt. No. 75 at 16.) Shortly
thereafterDan Curto, Defendant’s in-house counsel, followed up with Plaintiff atengthics
complaint. (d. at16.) Curtoalso followed up with Brown about Plaintiff's complairidkg. No.
64 at 72-73.)

In mid-January, Plaintiff contacted Defendant’s human resources partner Keri Rala
follow up further about thethicscomplaint. Dkt. No. 75 at 17.10n January 25, 201&laintiff
spoke taPalacio about the ethicomplaint. [d.) Additionally, Plaintiff raiseda newconcern
thatBrown treated men more favorably than wom@kt. No. 62 at 23.) Plaintiff asserted she
had observed Brown favoring male TBMs over females, tending to call on them nsayeiras
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them to committees, supporting their promotions, and assigning them more advaksdtitas
Plaintiff also maintains thathe reportetb Palaciahat Brown had been treating her unfavora
since Brown witnessed Plaintiff's migrain&kt. No. 51 at 7677, 298.) Palacio denies that
Plaintiff reported that she had a migraine condition or that she was being tréfeteshty
because of it.Id. at 191, 194, 202-203.)

Defendant evaluated TBM performance every six months in the form of “OHRggat
(Dkt. No. 64 at 74.) Plaintiff had consistently received competer®PRratings. (d. at 65,
135.) In early 2018, Defendant decided to restructure its national workforce and dedéhaing
some TBM positions would be eliminated due to a reduction in.f@ée. No. 20 at 2.One of
the four TBM positions in Plaintiff's territory was to be eliminat@okt. No. 19 at 2.0n
January 31, 2018, Brown and Allison listed Plairagfa‘bottom performer” identified for
“realignment,’i.e., termination.(Dkt. Nos. 64 a#44, 66 at 42—45.)n early February018,
Brown completecherreview ofPlaintiff's performancédor the second half of the previous yea
once again assigning Plaintiff a 2/2 OPR ratihd,. &t 65)

In mid-February2018, Defendant providets managershree criteria to use in selecting
TBMs for termination: OPR ratings, sales competenciesteaande. [d. at 27, 29, 79-8Gee
Dkt. No. 20 at 2.) Brown was responsible for rating the TBMs in her region and deciding W
to terminate, with input from Palacio and AllisqBkt. No. 19 at 2.Y0n the first criterionall
four TBMs had the same OPRtirag of 2/2. (d.) On the secondriterion Brown evaluated
Plaintiff, Lykins, and the other TBMs on threales competenes specified by Defendardales
disposition, customer-focusing selling, and territory and account plantdr)g8{own rated
Plainiff as “developing” for customefocused selling.Id.) This gave her the lowest score of tl
four TBMs. (d.) Brown did not consider the thiatiterion tenure, as Plaintiff had the lest
score amongst the four TBMs for the second criteriDit.(No. 64at 7778.) Brown completed
the evaluation in March 2018kt. No. 19 at 2.) On March 20, 201Blaintiff was notifiedshe

had been identified fdermination (Dkt. Nos. 1 at 13, 51 at §05he was terminated in April
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2018. (d.)

Plaintiff brings gender and disability discrimination and retaliatiaims under the
Americans with Disabilities Act of 1990ADA"), 42 U.S.C § 12101-0Zitle VIl of the Civil
Rights Act of 1964 (“Title VII"), 42 U.S.C. § 2000(e), and Washington’s Law Against
Discrimination {WLAD”), Wash. Rev. Code. § 49.6M@Kt. No. 1 at 14—18Y)Plaintiff also
brings a retaliation claim under the FCA, 31 U.S.C. 8§ 3730(h), &ordl @aim ofwrongful
terminationin violation of public policy under Washington law, citing Washington’s Consun
Protection Act (CPA"), Wash. Rev. Code § 19.86.0201.]

Plaintiff now moves for summary judgment on twoDsfendant’s affirmative defensés
for a determination thaheis disabledas a matter of lawnder the ADA and WLADandfor a
determination that shengaged in protected activilg a matter of lawnder the ADA, Title VII,
WLAD, andthe FCA. (SeeDkt. No. 48.) Defendant moves for summary judgmendlbof
Plaintiff's claims. SeeDkt. No. 50.)

. DISCUSSION

A. Summary Judgment Standard

“The court shall grant summary judgment if the movant shows that there is noeggeny
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). In making such ateérmination, the Court must view the facts and justifiable
inferences to be drawn therefrom in the light most favorable to the nonmovingAratgrson v.
Liberty Lobby, Inc.477 U.S. 242, 255 (1986). Once a motion for summary judgment is pro

madeand supported, the opposing party “must come forward with ‘specific facts shiaing t

! The Court granted the parties’ stipulated motion to dismiss with prejudice Plaicitffis of
age discrimination under the Age Discrimination in Employment Act of 1967, 29 U.S.C. §
(SeeDkt. No. 83.)

2 The Court granted the parties’ stipulated motions to strike Defendant’s folinesif/e
defense of undue hardship; fifth affirmative defense of good faitt leeility; sixth affirmative
defense of jobrelatedness/business necessity; and seventh affirmative defense of undue
hardship. $eeDkt. Nos. 44, 83.)
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there is a genuine issue for trialMatsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S.
574, 587 (1986) (quoting Fed. R. Civ. P. 56(e)). Material facts ase that may affect the
outcome of the case, and a dispute about a material fact is genuine if thereienseffidence
for a reasonable jury to return a verdict for the non-moving pangerson477 U.S. at 248-49
Conclusory, norspecific statemenis affidavits are not sufficient, and “missing facts” will nof
be “presumed.Lujan v. Natl Wildlife Fed’'n, 497 U.S. 871, 888-89 (1990). Ultimately,
summary judgment is appropriate against a party who “fails to make a shaffiogst to
establish thexistence of an element essential to that party’s case, and on which that party]
bear the burden of proof at trialCelotex Corp. v. Catletd77 U.S. 317, 324 (1986).

B. McDonnell Douglas Framewor k

Plaintiff's federal and state law discrimination aethliation claims are governed by th
familiar McDonnell Douglasburdenshifting frameworkSeeSurrell v. California Water Serv.
Co., 518 F.3d 1097, 1105—@8th Cir. 2008)Title VII); Curley v. City of N. Las Vegag72
F.3d 629, 632 (9th Cir. 2014ADA); Hines v. Todd Pac. Shipyardkl2 P.3d 522, 529 (2005)
(WLAD). The WLAD largely mirrors federal lajand “courts should look to interpretations of
federal antidiscrimination laws, including the ADA, when applying the WLABZeGrill v.
Costco Wholesde Corp, Case No. C03-2450SZ, Dkt. No. 32at8 (W.D. Wash. 2004). Under
the burdershifting framework, Plaintiff must first establisipama faciecase of discrimination
or retaliationCurley, 772 F.3d at 632. If she succeeds, then the burden shifts to Defendant]
offer a legitimateexplanation for Plaintiff's terminationd. If Defendant does, the burden shift
back to the Plaintiff to show th&Btefendant’sexplanation igpretext for discrimination or
retaligion. Id.

C. Disability Discrimination

To establish @rima faciecase ofisability discriminaibn under the ADAor WLAD,
Plaintiff must show that: “(1) [she] is disabled within the meaning of the ADAs(®)]]is
gualified (i.e., able to perform the essential functions of the job with or without rédsona
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accommodation); and (3) the employer terminated [her] because of [her]itisalilinies v.
HIE Holdings, Inc, 908 F.3d 428, 433 (9th Cir. 201@&DA); seeHines 112 P.3d at 529
(WLAD).

1. Plaintiff's Migraine Condition

The ADA defines “disability” as “(1) ‘a physical or mental impairment that sutbslly
limits one or more of the major life activities of such individual;’ (2) ‘aordoof such an
impairment;’ or (3) ‘being regarded as having sucimgmairment.” Kaplan v. City of N. Las
Vegas 323 F.3d 1226, 1231 (9th Cir. 2003) (quoting 42 U.S.C. § 1210Z(®)ADA defines
“major life activities” to include “working” as well as the “operation of a endjodily function,”
including nairological functios. 42 U.S.C. § 12102. “The determination of whether an
impairment substantially limits a major life activity shall be made without regard to the
ameliorative effects of mitigating measures.” 29 C.F.R. § 16302 WLAD similarly defines
“disability” as “the presence of a sensory, mental, or physical impairment that: (i) isaihed
cognizable or diagnosable; or (ii) exists as a record or history; or (érceived to exist
whether or not it exists in fat Wash. Rev. Code § 49.60.04)a).

Plaintiff argues she is entitled godetermination that her migrainenditionconstitutes

an actualor perceived disabilitynder the ADA and WLADs a matter of lawy (Dkt. No. 48 at

3 Defendant argues that Plaintiff admitted in a previous filing she is not elisgBlkt. No. 50 at
10.) In Plaintiff's motion for a protective order regarding her migraine caédecords, she
statedthat

Plaintiff is not claiming that shwas “disabled,” but asserts that her boss perceived
her as so after witnessing the migraine episode, and then discriminated and
retaliated against her as a result of her discriminatory perceptions aleteeéta
against Plaintiff for her protected actiirelating to improperly seeking a
commission for the offabel use of a MS drug by a Medicare patient in violation

of the False Claims Act.

(Dkt. No. 28 at 3.) The Court has already declined to treat Plaintiff's statameonclusive.
(SeeDkt. No. 47at 3) denying Plaintiff's motion for protective order on the ground that
Plaintiff's alleged disability made her medical records relevaef;also Am. Title Ins. Co. v.
Lacelaw Corp. 861 F.2d 224, 227 (9th Cir. 1988) (holding that a court has discretion to cof
whether a statement of fact contained in a brief may be considered an admission).
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8-10.)A sufficiently severe migraine conditianayconstitute an actual impairme&eeg e.g,
Kimbro v. Atl. Richfield C9.889 F.2d 869, 873 (9th Cir. 1989) (finding acute cluster migrain
causing absenteeism constituted disability utideYWLAD); Stewart v. Snohomish Cty. PUD
No. 1, Case No. C16-0020€C,Dkt. No. 72 at 14-15 (W.D. Wash. 2017) (finding siffecs

of migraine medication constituted disability unteWLAD); but see Swart v. Premier Parks

Corp, 88 F.App’x 366, 371 (10th Cir. 2004) (finding no disabiltlyereplaintiff experienced
three or four migraines pereek,but they did noprevent her from workr other life activities).

Plaintiff has offered a declaration from her doctor statingReintiff often suffers from
severanigrainesmultiple times per monthnd has experienced them sineéooe 2013. Dkt.
No. 63 at 2. Plaintiff takes medication for them as needddl. &t 2.) Defendant observésat
Plaintiff did not miss any work due to a migraine between September 5, 2017 and April 3,
and her condition has not prevented her from competing in a marathon. (Dkt. No. 67 at 5.
Because of the conflicting evidence about the severity of Plaintiff's mig@ndition,
guestions of fact remain as to whether Plairgtiffiigrainesubstantiallyimit at leasone life
activity. Thus, Plaintiff has not establish#étht her migraine condition is an actual impairment
under the ADA or WLADas a matter of lansee Kaplan323 F.3d at 1231.

Plaintiff may also bring a claim agparceivedor “regardeeas”) disability claim.See
Nunies 908 F.3d at 434n a perceived disability claim, thel®no requirement that the
perceivedmpairment limit(or be perceived to limita major life activity Id. Defendanmay
defeat Plaintiff'sperceived impairment claim by showing the perceived impairment was
transitory or minorld.

Defendant was awatbatPlaintiff experienced migraines because Brown observed
Plaintiff's migraine in September 201(Dkt. No. 49 at 53.) Brown also had subsequent
conversations thianonth with Plaintiff and Lykins about Plaintiff’'s conditiofhd. at 13-11, Dkt.
No. 62 at 2) Plaintiff states that Brown recommended she find other employnseeDKt. No.

62 at 2), but Browmaintairs she never made that statemgetDkt. No. 51 at 12). Inhe
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months that followed, there is no evidence that Bravawlefurther commentaboutPlaintiff's
migraine conditionPlaintiff did not miss any days of work due to migraines, nor did she reg
accommodationsDkt. No. 67 at 5.) Tiereis no other objective evidence that Defendant
continued to perceive Plaintiff as impaired. For that reaspmy&ouldfind that Defendant
perceived the condition as transit@ydminor. Thus, Plaintiff has not carried her burden to
showthat Defendanperceived her as impaire8eeNunies 908 F.3d at 43#laintiff has not
establishedhat she is disabled under the ADA or WLAB a matter of lawl herefore,
Plaintiff’'s motion isDENIED on this groundSee id.

Nonetheless, Plaintiff hasfferedsufficientevidence for a reasonable jury to find she i

actually impaired or was perceivediagaired (SeeDkt. Nos. 49 at 10-11, 62 at 2-5, 63 at 2).

Therefore, for the purpose of Defendant’s motion for summary judgment, Plaasiff
established the first prong of hanima faciecase for the federal and state law disability claim
2. Qualified
It is not in dispute whether Plaintiff was qualified for her position, so the secondqir
Plaintiff's prima faciecases satisfiedSee Nunie908 F.3d at 433.
3. Causation
As to the thirdprongof Plaintiff’'s prima faciecase causationPlaintiff must show that
she was terminated because of her disabfigeMurray v. Mayo Clini¢ 934 F.3d 1101, 1105
(9th Cir. 2019) (We join our sister circuits in holding that ADA discrimination claims under
Title I must be evaluated under a but-for causation standard.”). Taking thaevidehe light
most favorable to Plaintiff, Brown’s suggestion that Plaintiff should look for aréifit job
demonstratediscriminatory animugSeeDkt. No. 51 at 19.And when Defendant directed
Brown to select a TBM for terminatioBrown chosePlaintiff. (SeeDkt. No. 19 at 2, 64 at 77—
90, This is wsifficient evidence for a reasonable jury to find that Brown terminated il aiut
of discriminatory animuNunies 908 F.3d at 433. Thus, Plaintiff has establisheghara
faciecase for disability discrimination.
ORDER
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4. Defendant’'s Explanation for Termination

BecausdPlaintiff has stated prima faciecaseof disability discriminationthe burden
shifts to Defendant to produca fegitimate, nondiscriminatory. . reason for the adverse
employment actiori See Curley772 F.3d at 632. An employer’s decision to reduce its numk
of employees can constitute a legitimate,-d@triminatory explanation fderminating an
employeeSee Coleman v. Quaker Oats (282 F.3d 1271, 1282 (9th Cir. 2000).

In early 2018, Defendant decided to carry out a national reduction in force and
determined that it needed to eliminate one out of four TBMAaintiff's territory. (Dkt. No. 20
at 2.) Defendant directed Brown to determine which TBM would be termibgtagdplying
three neutral criterigld.) After evaluating the four TBMs based on the three criteria, Brown
selected Plaintiff for terminatioriDkt. No. 64 at 79-80.Brown reviewed the decision with
Palacio and Allison(ld.) Defendant arguethat itsreduction in force offers a natiscriminatay
explanatiorfor Plaintiff's discharge(Dkt. No. 50 at 9.) Thus, Defendant has satisfied its burg
of production.See Curley772 F.3d at 632.

5. Pretext

Since Defendant has produced a legitimate, nondiscriminexgignatiorfor
termination, the burden shifts back to Plaintiff to prove Defendant’s explanapostéxtual.
Curley, 772 F.3d at 632. Under ticDonnell-Douglagramework,Plaintiff “can prove pretext
in two ways: (1) indirectly, by showing thgefendant’s] proffered explanation is ‘unworthy @
credence’ because it is internally inconsistent or otherwise not beliewalg®) directly, by
showing that unlawful discrimination more likely motivaf€efendanf]” Chuang v. Univ. of
California Davis, Bd. of Truses 225 F.3d 1115, 1127 (9th Cir. 2000) (quotidgdwin v. Hunt
Wesson, In¢.150 F.3d 1217, 1220 (9th Cir. 1998)).

Plaintiff has offered evidence that suggekatDefendant’seduction in forces a
pretextual explanation for her termination. First, Brown identif&dntiff for “realignment” on
or before January 31, 2018, weeks before Defendant provided Broyenneutratriteria to
ORDER
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select arBM for termination. $eeDkt. Nos. 64 at 44, 66 at 42—45.) This is indirect evidence
pretext because ghows an internal inconsistency in Defendant’s explangdiea.Chuand25
F.3d at 1127. SeconBaintiff has offered evidence that after Brown learned of Plaintiff's
migraine condition, she suggested that Plaintiff should seek other work. (Dkt. Bio34D.)
Because Brown was responsible for rating Plaintiff's performaseeDkt. No. 64 at 79-80),
Brown'’s rating could have be@mfected with Brown’s discriminatorlgias againsPlaintiff. See
Chuang 225 F.3d at 1127. Thus, Plaintiff has demonstta material question of fact as to
whether Defendant’s proffered explanation for her terminatithe+eduction in force—is
pretext for discriminatiomgainst PlaintiffSee Curley772 F.3d at 63Z'herefore, Defendant’s
motion for summary judgment is DEED asto Plaintiff's disability discrimination claims

D. Sex Discrimination

ForherTitle VII claim for wrongful terminatiorbased orsex Plaintiff must make a
prima facieshowing that(1) she performetier job satisfactorily; (2she experienced an adver
employment action; an@)she was treated less favoratitgn male employeeSeeCornwell v.
Electra Cent. Credit Unior439 F.3d 1018, 1028 (9th Cir. 2006he WLAD requires
substantially the same elements to show discriminatory dischasgebn sex.SeeMikkelsen v.
Pub. Util. Dist. No. 1 of Kittitas Cty404 P.3d 464, 473 (Wash. 201P)aintiff is not required tg
show shavas replaced by a male employ8eeWashington v. GarrettlO F.3d 1421, 1433 (9th
Cir. 1993);Mikkelsen 404 P.3d at 473.

First, Plaintiff has shown that she received satisfactory job safingr to her
termination.(SeeDkt. No. 64 at 65, 1353econdPlaintiff was terminated from her jolDKt.
No. 51 at 80.) ThirdRlaintiff has offered some evidence that she neated less favorably thar
her male colleagueseither of the two mal€BMs in Plaintiff’s territorywere selected for
termination (SeeDkt. No. 64 at 48.FurthermoreMatt ChapmanPlaintiff's male colleague
with less tenurewas assigneterterritory after she left(ld. at 205.) Thus, Plaintiff has
presentec prima faciecase for wrongful termination on the basis of &eeCornwell 439
ORDER
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F.3d at 1028.

As discussed above, Defendant has prodadeditimate, nofdiscriminatory
explanation ér why Plaintiff was terminatedduring anationalreduction in forcehat eliminated
a TBM positionin her territory, Plaintiff was selected for termination based on neutral criter

See supr&ection I1.C Plaintiff must show that this explanation is pretextDefendant’s

discriminatory decisiornSeeSurrell, 518 F.3d 1105-06. Plaintiff has offered her observations

that Brown favored male employees by callolghemin meetings, assigning them to
committees, supporting their promotions, and assigning thema attvanced tasks compared
to female employeeg¢Dkt. No. 62 at 2—3). Wo other employees, Sara LenarelShane
Volkman,alsoobserved that Brown tended to treat men more favorebgelkt. No 64 at 42—
43, 162-63.This evidence suggedBsown wasbiasedin favor of men. Thus, Plaintiff has
shown enough egtence for a jury to decide thaefendant’s explanation for her termination wj
pretextual SeeSurrell, 518 F.3d 1105-06. Therefore, Defendant’s mokowrsummary
judgmentis DENIED as tdPlaintiff 's sex disaiminationclaims.

E. Retaliation for Reporting Discrimination

The ADA, Title VII, and the WLADprohibit retaliation for reporting discriminatioBee
42 U.S.C. § 12203; 42 U.S.C. § 20(8)@) Wash Rev. Code 8§ 49.60.210. Courts use a threq
step burdershifting framework to determine whether an ADA or Title VII retaliation claim
should survive summary judgmeBee Curley772 F.3d at 632 (ADA)Surrell v. Cal. Water
Serv. Ca.518 F.3d 1097, 1107-08 (9th Cir. 2008) (Title YHyancom v. Costco Wholesale
Corp, 991 P.2d 1182, 1191 (Wash. Ct. App. 2000) (WLADairRiff must first establish a
prima faciecase, which requires proof that: (1aiRtiff engaged in protected activity; (2he
suffered an adverse employment action; and (3) a causal connection betwieen Sse
Curley, 772 F.3d at 63Rlaintiff engagedn protected activityf she opposednemployment
practice based on a reasonable bdhat the practice wasnlawful. SeeE.E.O.C. v. Crown

Zellerbach Corp.720 F.2d 1008, 1013 (9th Cir. 1983).
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1. Protected Activity

Plaintiff movesfor a determination thahe engaged in protected activaty a matter of
law by reporting discrimination on the basis of disab#itbd sex(SeeDkt. No. 48 at 8-13.)
a. Reporting Disability Discrimination
Plaintiff states thashetold Curtothat she beéivedBrown treated her in a discriminator
mannetbecause of her migraine conditiqBeeDkt. No. 75 at 15) Plaintiff asserts thani
January 2018, sheld Palacio thaBrown had made numerous comments about Plaintiff's
migraines, (SeeDkt. No. 1 at 11)andthat Brown hadbeen treating her unfavorgtgdince Brown

witnessed Plaintiff's migram (SeeDkt. No. 51 at 7677, 298Ralacio denies that Plaintéver

made that repor{ld. at 191, 194, 202—-203.) There is no other corroborating evidence. Thus

there are material facts in dispute as to whether Plagmgéged in protected activity by
repoting Brown'’s alleged discriminatiorseeE.E.O.C, 720 F.2cat 1013.Therefore, Plaintiff's
requesfor a determination that slemgaged in protected activity as a matter oflbgweporting
disability discrimination under the ADA arilde WLAD is DENIED.

Nonetheless, the above facts gisesent sufficient evidence for a jury to find Plaintiff
engaged in protected activity undbee ADA and the WLAD See Curley772 F.3d at 632.
Therefore, fothe purpseof Defendant’s summary judgment motion, Plaintiff has establishq
this element of hgorima facieADA retaliation case

b. Reporting Sex Discrimination

In January 201&laintiff told Palacio that she believed Brown treated men more
favorably than women in the workplageoviding several specific examplé€Bkt. Nos. 49 at
53; 51 at 192-93.) Palacio noted thiatement in her computer file aaldodiscussedt with
Allison. (Dkt. No. 51 at 192-93.) A reasonable employee in Plaintiff's position would belie\

thatsuchdifferential treatmenbased orsexwould constitutean unlawful employment practice|

4 Defendant has invoked attorneljent privilege to proteatecords of Plaintiff's
communications witlCurto. SeeDkt. No. 74 at 6.)
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SeeE.E.O.C, 720 F.2chat 1013 ThereforePlaintiff engaged in protectedtadty under Title VII

and the WLAD by reporting discrimination on the basis of Se&e id Therefore, Plaintiff's

motion for summary judgment is GRANTEA3 tothis groundFor the same reason, for the

purpose of Defendant’'s summary judgment motion, Btalras established this element of hef

prima facieTitle VII and WLAD retaliation caseSeeSurrell, 518 F.3cat 1107-08.
2. ADA, Title VII, andWLAD Retaliation Claims

To show the necessary causal lfokherfederd retaliation claims, Plaintiff must
demonstrate thdtter protected activity was the “bidr cause” of her terminatioilodges v. CGI

Fed. Def. & Intelligence727 F.App’'x 236, 238 (9th Cir. 2018) (cititniv. of Tex. Sw. Med.

Ctr. v. Nassar570 U.S. 338, 362 (2013(Title VII); T.B. ex rel. Brenneise v. San Diego Unified

Sch. Dist,. 806 F.3d 451, 473 (9th Cir. 2015) (ADA)r herWLAD retaliation claimgsPaintiff
needonly prove thaher statutorily protected activity was substantial factdrin Defendant’s
adverseemployment decisiorBeeFrancom 991 P.2cat 1191;Allison v. Housing Auth821
P.2d 34, 38 (Wash. 1991).

Plaintiff may establish causation with “circumstantial evidence, such as theyariplo
knowledge that [she] engaged in protected activities and dxégty in time between the
protected action and the allegedly retaliatory employment decisf@ntZoff v. Thoma®809
F.2d 1371, 1376 (9th Cir. 1987But timing alone will not showausation in all cases; rather,
‘in order to support an inference @ftaliatory motive, the termination must have occurred ‘fair
soon aftefPlaintiff's] protected expressioi.Villiarimo v. Aloha Island Air, InG.281 F.3d
1054, 1065 (9th Cir. 2002) (quotiftaluck v. Gooding Rubber C&21 F.3d 1003, 1009-10
(7th Cir.2000)).

The Court will consider Plaintiff's reports of sex and disability discrimimatogether
because she allegedly reported them to the same people at the sam&é&aidg. Nos. 61 at
13, 75 at 15.Plaintiff argues thathetiming between her reports and terminatisevidence of
causation.Dkt. No. 61 at 13.Plaintiff has presented evidence that she repalisability
ORDER
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discrimination taCurto in Decembe2017anddisability and sex discrimination alacioin
January2018. GeeDkt. No. 75 at 15.) Browrdentified Plaintiff for “realignmeriton January
31, 2018 Brown ratedPlaintiff in comparison with the tee other TBMs ihate February®018,
andBrown selected Plaintiff for termination in Mar@®18. Dkt. Nos. 19 at 2; 64 at 44, 65, an
77-80.)Thus, Defendant skected Plaintiff for terminationbarely amonthatfter herinitial report
andfinalized the deision justweeks later. (Seeid.) This proximity in timing is sufi cientto shav
causation SeeYartzoff 809 F.2d at 1376. ThuBJaintiff hasput forth sufficient evidence for a
jury to find that hereports of disability or sex discriminatiavere the bufor cause of her
termination.See Hodges/27 F.App’x at 2387.B. ex rel. Brenneis&06 F.3d at 473rancom
991 P.2cat 1191;Allison v. Housing Auth821 P.2d 34, 38 (Wash. 1991).

Defendant haproduced amxplanation for why Plaintiff was terminatedthe nsionwide
reductionin force. See supr&ection 11.C.Giventhe very close iming betweenPlaintiff's
Jaruary 25, 2018report to Palacio and Déendant s identifi cationof Plaintiff for “redignment’
onJanuary 31, 2018Plaintiff hasshavn sufficient evidene o pretext. SeeVilliarimo, 281 F.3d
at 1065. Thus, questiow$ fact remain as © whether Plantiff’ s reports were thecause obr a
sulstantial fador in Defendant s dedsionto terminae Haintiff. See Hodges/27 F.App’x at 238
T.B. ex rel. Brenneis®06 F.3d at 47Francom 991 P.2cit 1191. Therefore, Defendant’s
motion iSDENIED as toPlaintiff’'s ADA, Title VII, and WLAD retaliation claims

F. Retaliation for FCA Reporting

To make out @rima facieretaliation claim under 31 U.S.C. § 3730(h), Plaintiff must
prove three elements: “(1) thiahe]engaged in activity protected under the statute; (2) that
[Defendantlknew thafshe]engaged in protected activity; and (3) tfiz@fendant]discriminaed
against [herpecause she engaged in protected activiipdre v. California Inst. of Tech. Jet
Propulsion Lab,. 275 F.3d 838, 845 (9th Cir. 2002). If Defendant produces a legitimate, nof
retaliatory reason for Plaintiff’'s termination, the burden shifts to Plaintiff éavdhat the
profferedexplanation was pretextu&8eeU.S. ex rel. Berglund v. Boeing C835 F. Supp. 2d
ORDER
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1020, 1040 (D. Or. 201%).

1. Protected Activity

To proveshe was engaged protected activityPlaintiff must show she was
“investigating matters which are calculated reasonably could leaih a viable [FCA] action.”
Moore, 275 F.3dat 845. An FCA retaliation claim contains both an objective and subjective
element: (1) whethdrlaintiff in good faith believed an@) whether “a reasonable employee i
the same or similar circumstances might beljgvat Defendantvas] possibly committig fraud
against the governmentd. at 845—-46. Plaintiff need not refute Defendant’s assertion that t}
was no FCA violationSeeMoore, 275 F.3d at 843ut it is a “fatal defect” if a reasonable
employee in the same circumstances could not conclede tas a false claifdee Anton91
F.3d at 1267.

Plaintiff moves for a finding that she engaged in protected ac#sity matter of law
when she reported her concerns about atab#} Zinbryta saléo Defendant.Dkt. No. 48 at
11-13.)First, Plaintiff must show that she had a good faith belief that a false clairpogaly
being madeSee Moorg275F.3d at 845-4@Rlaintiff knewin September 201that Lykins
intended to delivea Zinbryta START form to aloctor in connection with an ofébel
prescription. $eeDkt. No. 49 at 91.Plaintiff knew Defendant’s Zinbr@START forms were
prefilled for multiple sclerosis patientsDkt. No. 62 at 3.) Bcause the prilled form would
falsely represent that the prescription was fotalrel usea treat multiple sclerosis, Plaintiff
was concerned that Lykins and the doetere discussing Medicare frauttl.j Thus, Plaintiff

has shown that she believed in good faith that Lykins might be engaged in an FCA viSkeiq

5 Although the “Ninth Circuit has not expressly determined whether the bshiftimg analysis
utilized by the courts in analyzing claims under Title VII of the Civil RightsaAso applies to
whistleblowing claims under the FCA,” other circuit courts have concludedrtleahpbyer
may product a legitimate reason for termination as an affirmative defeasd-0A claimSee
U.S. ex rel. Berglund v. Boeing €835 F. Supp. 2d 1020, 1040 (D. Or. 2011) (collecting cag
see alsavioore 275 F.3d at 848 (applying Title VII retation analysis to one element of
plaintiff's FCA claim).

ORDER
C1810293CC
PAGE- 16

=7

nere

n.

5es);




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

Moore 275 F.3d at 845—46.

SecondpPlaintiff must show is that “a reasonable employee in the same or similar
circumstances might belieyhat Defendant was] possibly committing fraud against the
government.’See idPlaintiff knew that Lykins was assisting tectorin enrolling the patient
for Zinbryta therapy.eeDkt. No. 49 at 91.) ykins’s job, like Plaintiff's was to promote and
sell Defendant’products. $eeDkt. No. 53 at 1.) Thust was reasonable for Plaintiff to suspe
thatLykins hadassisted oencairaged the doctdo submit gorefilled form with a multiple
sclerosis diagnosis for a Medicare patient without multiple scledseasonable employee in
Plaintiff's positioncouldbelieve that pharmaceutical sales representative who assists or
encouages aloctor to submit suchfarm violates the FCA by causing “a false record or
statement material to a false or frauduldnéglicare clairhto be presentetiSee31 U.S.C.

8 3729(a)(1)Therefore Plaintiff has shown that was reasonable to suspect thgkins’s
involvement in the off-label Zinbryta prescription was fraudul®tdore, 275 F.3d at 845—46.

Third, the FCA requires that Plaintiff sh@lereporedher concerns about the Zinbayt
prescriptionSeed. She spoke to Lykins about the prescription and expressed concern abg
involvement in September 201 DKt. No. 49 at 91.) After Lykins continued his involvement,
Defendant expressed her concern to Brown in November 2D&%Z.No. 51 at 102.Plaintiff
submitted an ethiosomplairt to Defendant’s ethics hotline reporting the Zinbigtaue (Id.)
She spoke to Curto about her complaint in December 2Dk¥.No. 75 at 16—-17.) AnBlaintiff
spoke taPalacio abouber complaint in January 2018d( Thus, Plaintiff engaged in proted
activity under the FCA when she reported and opposed the Zndalgo DefendantSee
Moore 275 F.3d at 845Therefore, Plaintiff’s motiotior a finding that she engaged in protectg
activity is GRANTED on this ground.

2. Defendant's Awareness Blaintiff's Protected Activity

Thesecond elementdf Plaintiff's prima faciecase isvhether Defendant knew of
Plaintiff's protected activitySeed. Plaintiff reported her concerns abdhbé Zinbryta saléo
ORDER

C1810293CC
PAGE- 17

ut his

od




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

Brown, the ethics hotline, Curtand Palacio(Dkt. Nos. 51 at 102, 75 at 16#.) Plaintiff's
communicatiorto the ethics hotline, as well as two supervisors, a human respartesy and
in-house counsel, were sufficient to make Defendant aware of Plaintiff's protetisty a

3. Causation

The third element of Plaintiff's case is causation: she must show thatdaeteselected
her for termination because of her reported actidgeMoore, 275 F.3d at 845[iming is
circumstantial evidence of causatiofartzoff 809 F.2d at 1376As discissed above, alhree
people involved in selecting Plaintiff for terminatieBrown, Allison, and Palacio-were aware
thatPlaintiff had opposed Lykins’s involvement in the Zinbryta sdadt.(Nos. 19 at 2, 64 at
27.)Brown identified Plaintiff for termina&bn as early as January,2018 rated her as the
lowestperforming TBM in February 2018, and finalized the decismoterminate Plaintiffn
March 2018. Dkt. Nos. 19 at 2, 64 at 77-80, 66 at 4234%hus, Plaintiff has shown that
Defendant selected har termination less than two months after she engaged in protected
activity. Less than two monthsetween Plaintiff's protected activity and terminatisclose
enoughin time to support an inference of causatiSee Yartzoff809 F.2d at 13768 herefore,
Plaintiff hasestablishedhe third element of hgarima faciecase See Moorg275 F.3d at 845.

4. Pretext

Defendant statehat Brown selected Plaintiff for termination not out of retaliatory
animus but instead because of Defendant’s nationwide reduction in feeePkt. No. 50 at 9.)
As discussed above, Defendant’s explanati@legitimate, nofretaliatory explanation for the
termination See supr&ection 11.C. Therefore, the burden is on Plaintiff to show this explan
is pretextal. SeeGarrett, 10 F.3d at 1431.

Brown was aware of Pldiff’'s opposition to the Zinbry salean November 2017, and
she participated in Curto’s investigation into Plaintiff’'s Decen@dr7ethics complaint(Dkt.
Nos. 51 at 102, 64 at 72—73.) Thus, the primary person responsible for Plaieiffination
wasaware of Plaintiff's active, repeated oppositiorihe Zinbryta saleFurthermore, in
ORDER
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Plaintiff's ethicscomplaintin early December 2017, she stated thatfered Brown would
retaliate againgdter. (Dkt. No. 75 at 16.) Together, tissufficientto show a material question
of factas to whether Plaintiff was terminated in retaliation for her FCA reets Moore275
F.3d at 845-46. Therefore, Defendant’'s motmmsunmay judgmert is DENIED on this
ground.

G. Wrongful Discharge

“The tort for wrongful discharge in violation of public policy is a narrow exoegtid the
atwill doctrine.” Becker v. Cmty. Health Sys., In859 P.3d 746, 749 (Wash. 2015iPRtiff
must demonstrate that her discharge “contravaresar mandate of public policyThompson
v. St. Regis Paper G®85 P.2d 1081, 1089 (Wash. 1984). The Washington Supremeh@sur|
statedthat “courts should proceed cautiously if called upon to declare public pdiicyat 1089.
A whistleblower whaeports conduct that clearly violates the letter or policy of a statute ma
protectedDicomes v. Stai&/82 P.2d 1002, 1009 (Wash. 1989

In her complaint, Plaintiff basdger wrongful discharge claim orihdlegationthatshe
was dischargedfor whistieblowing, allegedly in violation of the policy underlyinthe CPA (See
Dkt. No. 1 at 18.) In her response to Defendant’s motion for summary judgment, ghenatly
argues that hedam issupported byhe policy underlying Washington’s statute prohibiting
Medicaid fraud, Wash. Rev. Code § 74.@8edDkt. No. 61 at 25.As discussed dowe,
guestians offact remain asto wheter Plaintiff was terminateddr whistieblowing acivities See
supa Sedion Il.F. Therefore Defendarits motion for summary judgment@ENIED as to this
claim.

H. Affirmative Defenses

Plaintiff moves for summary judgment éwo of Defendant’s affirmative defensé€See
Dkt. No. 48 at 14-19Affirmative defenses plead matis extraneous to the plaintgfprima
faciecase, which deny plainti§' right to recover, even if the allegations of the complaint are|
true.” United States v. Ctr. for Diagnostic Imaging, In€aseNo. C05-0058RSL, Dkt. No 172
ORDER
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at 3(W.D. Wash. 2011)quoting Fed. Deposit Ins. Corp. v. Main Hurdm&s5 F.Supp. 259,
262 (E.D.Cal.1987)). The Court considers whethliee affirmative defenses aaenenable to
judgment as a matter of law for lack of a genuine issue of material facRFen. P. 56(c);
Quinn v. Everett Safe & Lock, In€ase No. C13-0005€C,Dkt. No. 48 at 13 (W.D. Wash.
2014).

1. Failure to Mitigate

Defendant asserts an affirmativefense based on Plaintiff's alleged failure to mitigate
her economic and non-econondi@mages(Dkt. Nos. 7 at 13, 67 at 11-15A plaintiff who has
allegedly been wrongfully terminatdwhs a duty to “use reasonable diligence in finding other
suitable empmlyment.”See Odima v. Westin Tucson Hob F.3d 1484, 1497 (9th Cir. 1995).
suitable position is one that is “substantially equivalent” to Plainpfvious jobFord Motor
Co.v. E. E. O. G458 U.S. 219, 232 (1982t trial, Defendantwould carrythe burden to prove
failure to mitigate damagekl. Conversely, to support her summary judgment motion to disn
this affirmative defenséPlaintiff has the burden to show that no reasonable jury could find:
“(1) that the damage suffered [Blaintiff] could have been avoideick., that there were suitabl
positions available whicfPlaintiff] could have discovered and for which he was qualified; af
(2) that[Plaintiff] failed to use reasonable care and diligence in seeking such a poSgen.”
Odima, 53 F.3d at 1497.

Plaintiff has remained unemployed since she was terminated in 2018, despite havil
submitted applications or resumes to 30 compartseslkt. No. 49 at 108-112Rlaintiff
contends that Defendant rafferedevidenceof suitablepaositions for which Raintiff was
gualified (Dkt. No. 48 at 15.) In respond@efendanpoints tovocational rehabilitation expert
William Skilling’s report. Dkt. No. 67at13.) In Skilling’s assessmen@laintiff’'s background,
gualifications, and skills qualify her for positions as a sales representativmlesale and
manufacturing, technical, and scientific produddkt( No. 70 at ) It is his opinion that
Plaintiff has highly transferrable skilesnd she has unreasonalayited her search to
ORDER
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pharmaceutical and biotechnology companies. (R&t.68-5 at 42—-43.)

As evidence of suitable positions, Skilling offergtionally compiled statistics of annua
openings in the field of “sales representasiwf technical and scientific productdd.(at 9.)
Skilling alsoran a searcbn June 2, 2019, on Indeed.com for the keywopt&fmaceutical

sdes” (Id. at 10-13.) The search yielded 250 results for futie postings at various

pharmaceutical companidd. Skilling admits that he did not review the postings to determine

whether they actually were pharmaceutical sales represergasit®ns, and he offetdtle
furtherdescription of the resultsSéeDkt. No. 74 at 119.) Both the national statistics and
Skilling’s Indeed.conmresults fail to narrow thedatabeyond the broadategory of “sales
representative” to positions that are “substantially equivalent” to Pfarmievious job See
Ford Motor Co, 458 U.S. at 232. Thus, Defendant has not presenfédient evidencéo
support a conclusiothat there wersuitablepositions availablér an applicant with Plaintiff's
transferable skilland years of experiencgee id.

Defendant also argues tHaiaintiff has failed to take enough steps to mitigate her
adjustment disorder, mixed anxiety, and depression that Plaintiff allegesatesed by her
termination. Dkt. No. 67 at 14-15). In support of this argument, Defendant contends that
Plaintiff has failedo exercise enough, do yoga, and see a mental health specialist, and thg
choices amount to a failure to mitigate her mental health isgdglaintiff has offered
evidence that she exercises regularly, meditates, and takes prescriptioniorediocananage
the symptoms of her mental health issuB&t.(No. 75 at 11.) The Court declines Defendant’g
invitation to prescribe a specific exercise or mental health regimen as paintiff's duty to
mitigate noneconomic damagd@$erefore, Plaintf's motion isGRANTED on thesgrounds.

2. Overriding Justification

Defendant asserts as an affirmative defensatthat overridingustificationsfor
terminating Plaintiff’'s employmentDkt. No. 7 at 13.) Defendant acknowledges that overridi
justification is only an affirmative defense to Plaingifflaim of wrongful discharge in violation
ORDER

C1810293CC
PAGE- 21

se




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

of public policy (SeeDkt. No. 67 at 15.) Washington has four recognized categories of wro
discharge in violation of public policy, one of which isaharge foreporting employer
misconductj.e., whistleblowing Martin v. Gonzaga Uniy425 P.3d 837, 843 (Wash. 2018).
Overriding justification is an affirmative defentbeat“should not be applied to a claim that fall
within one of the four categories of wrongful dischardé.’Plaintiff's wrongful discharge claim
falls into the fourth category, whistleblowingdeDkt. No. 1 at17-18) Martin, 425 P.3dat
843.Therefore, Plaintiff'anotion to dismiss Defendant’s affirmative defense of overriding
justification iSGRANTED on this ground.
1.  CONCLUSION
For the foregoing reasorBlaintiff's motion for partial summary judgmeri2t. No. 48)
IS GRANTED in part and DENIED in pads follows:
1. Plaintiff's requesfor a determination that she is disabésda matter of lawvithin
the meaning ofhe ADA and WLAD is DENIED.
2. Plaintiff's requesfor a determination that she engaged in protected acéisit
matter of lawby reportingsex discriminatiorunderTitle VII andthe WLAD is

GRANTED. Plaintiff's request for a determination that she engaged in protected

activity under the FCA is GRANTEDRlaintiff’'s motion for a determination that she

engaged in protected activig a matter of lawy reporting disability discrimination
under the ADA andhe WLAD is DENIED.

3. Plaintiff's requesto dismiss Defendant’s first affirmative defense of failure to
mitigateandsecond affirmative defense of overriding justification is GRANTED.

Defendant’s motion for summary judgmebBik{. No. 50)is DENIED.

I
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ORDER

DATED this 16th day of October 2019.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




