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oks et al

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

THURSTON MYERS,

Plaintiff, Case No. 2:18v-01043-RAJ

ORDER GRANTING
SERGEANT THOMAS J. BROOKS gEFA‘%\ANADRAYNJTSDI\GAaEST'\I FOR
SERGEANT JEFFREY MASON, JOHN &

JANE DOES L 34: and the CITY OF
LYNNWOOD, a municipakorporation,

V.

Defendants.

I. INTRODUCTION
This matter is before the Court on Defendants’ motion for summary judg
(“Motion”). Dkt. # 26. For the reasons below, the CE&EIRANTS the Motion.

. BACKGROUND
Plaintiff Thurston Myers is a Lynnwood, Washington resident brings clams

against the City of Lynnwood and two members of the Lynnwood Police Depart
Sergeant Thomas J. Brooks and Detective Jeffrey Mason. Dkil#B2. At the time of
the events underlying the ComplaiRtaintiff claimsto have had medical authorization
grow and possess marijuana at his prgperider former Washington statute RG
69.51A.085(d). Subject to certain conditiongualifying patientaunder the statuteould
create and participate irtollective garderisto produe, processtransport, and delive

marijuana for medical useA collective garden could contain no more than ten patier
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any time; could contain not more thfteen plants per patient up to a total of fefiye
plants;and couldnot contain more than twenfipur ounces of useable marijuana
patient up to a total of seventyo ounces of useable marijuarRCW 69.51A.085(djeff.
through July 1, 2016).

OnJuly 29, 2014a Snohomish County judge found probable cause that the
of unlawful manufacturing of a controlled substance was occurring at Plairegfdencs
and issued a warranDkt. # 291. The next day, detectives with the South Snohor
County Narcotics Task Fordghe “Task Force”)served the warrant on Plaintiff ai
confiscated marijuana and other property in accordaitbehe warrant.Dkt. # 232. The
Task Force located argwing operation in what appearéd be shipping container
although Plaintiff refers to them as “container buildingS&eDkt. # 33. Plaintiff told the
Task Force that he was authorized to grow and keep a “collective garden” on his pr
Dkt. # 292 at 3 DefendanMason informed Plaintiff that there were only three pec
with valid medical authorization at the residence, that each card hold could possess
marijuana plants, and that the rent@nwould be seized.ld. The Task Forcseized
approximately 395narijuana plants from the shipping containeld. The Snohomisk
County Prosecuting Attorney’s Office subsequently charged Plaintiff with the crin
manufacturing a controlled substance. Dkt. # 31-1.

Approximately one year later, Lynnwood Detective Paul Bryan applied for a s
warrant for Plaintiff's residence. The affidathtathe filed in support detailed facts of
on-going investigation into the marijuana grow on Plaintiff’'s property. Of note, B
detailed Plaintiff's past history of unlawful marijuana growing, electrical record:
Plaintiff’'s property showing excessive power consumption consistent with an un
marijuana growing operation, knowledge of fans and humming noises coming
Plaintiff's shipping containers, and complaints from neighbors alle&it smell of
marijuana coming from Plaintiff's property. Dkt. #-28at 68. On July 21, 2015,

Snohomish County judge found probable cause that the crime of unfaaswifacturing
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of a controlled substance was occurring at Plaintiff's residandeauthorize@ search o
Plaintiff's “two-story split entry wood sided residence” and “shipping containers” l0(
onthe east side of the residendakt. # 291. The warrant authorizetthe seizure of “[a]ll
growing marijuana plants or those in excess of the medical cannabis provisions if
medical authorization exists”; it also authorized the seizure of “marijuana gre

"o

equipment,” “drug paraphernalia” and “any other items used to grow marijuana,”

valid medical authorization existed. Dkt. # 29-1.

i

cated

a valid
DWing

Unless

On July 22, 2015, Defendants executed the warrant and provided a copy to Plaintiff.

Dkt. # 282. As before, Plaintifstatedthat he was entitled to grow a “collective gards
on his property, but this time claimed to have a provider license wleichittedhim to
grow for multiple people at a timéd. at 5. Defendants seized over 2@@rijuana plants
shake marijuana totaling 275@bunds,growing equipmentlights, marijuana licens
documentation, and the two shipping containdds. Defendants left 45 marijuana plar
which they believed Plaintiff was authorized to keep per state lhwDefendant Brook:
took custody of Plaintiff and transported him to jail. Once at the jail, Plaintiff recei
Notice of Seizure and Intended Forfeiture, which advised him of his right to a h
regarding the seized property. Dkt. # 28-2; Dkt. # 31-2 at 41.

Plaintiff claims that the seizure of the containers, or‘tistainer buildings as
well as his arrest violate the Fourth and Fourteenth AmendmBhts# 1. Plaintiff alsg
brings a claim against the City of Lynnwood (the “City”), alleging that municipal p(
makers exhibited deliberate indifference to his constitutional rights and failed to p

adequate training on “collective garden” marijuana latas.

lll. LEGAL STANDARD

Summary judgment is appropriate if there is no genuine dispute as to any n

fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P
The moving party bears the initial burden of demonstrating the absence of a genuil

of material fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Where the mo\
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party will have the burden of progait trial, it must affirmatively demonstrate that
reasonable trier of fact could find other than for the moving pétremekun v. Thrift
Payless, In¢.509 F.3d 978, 984 (9th Cir. 2007). On an issue where the nonmoving
will bear the burden gbroof at trial, the moving party can prevail merely by pointing
to the district court that there is an absence of evidence to support theorimg party’s
case. Celotex Corp.477 U.S. at 325. If the moving party meets the initial burden
oppasing party must set forth specific facts showing that there is a genuine issue of
trial in order to defeat the motionAnderson v. Liberty Lobby, Inc477 U.S. 242, 25
(1986). The court must view the evidence in the light most favorable twotimaoving
party and draw all reasonable inferences in that party’'s faReeves v. Sanders
Plumbing Prods.530 U.S. 133, 1561 (2000).

However, the court need not, and will not, “scour the record in search of a g
issue of triable fact.’Keenan v. Allan 91 F.3d 1275, 1279 (9th Cir. 1996ge also, Whitg
v. McDonnelDouglas Corp. 904 F.2d 456, 458 (8th Cir. 1990) (the court need

“speculate on which portion of the record the nonmoving party relies, nor is it oblig

party
out

, the

fact for
D

bnuine

1%

not

yed to

wade through and search the entire record for some specific facts that might support the

nonmoving party’s claim”). The opposing party must present significant and pro
evidence to support its claim or defensetel Corp. v. Hartford Accident & Indem. Cd
952 F.2d 1551, 1558 (9th Cir. 1991). Uncorroborated allegations andséseiihg
testimony” will not create a genuine issue of material f&diarimo v. Aloha Island Air,
Inc., 281 F.3d 1054, 1061 (9th Cir. 200Z)W. Elec. Serw. Pac Elec. Contractors Ass’
809 F. 2d 626, 630 (9th Cir. 1987).
V. DISCUSSION

Plaintiff claims that Defendants breached the Fourth and Fourteenth Ameng
by unlawfully seizing thecontainers, or “container buildings” in his backyard as well a
the contents connected to and contained within them. Dkt. # dras@pport of his claim

Plaintiff argues that the “container buildings” are real property under Washington I3
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that the search warrant relied upon did not authorize Defendants ¢aesaipproperty
Dkt. # 33 at 7-8.

l. Seizure of Plaintiff's Property

A. Fourth Amendment Analysis

The Fourth Amendment, made applicable to the states by the Four
Amendment, prevents “general, exploratory searches and indiscriminate rumgn
through a person’s belongingdJnited States v. Mani889 F.3d 869, 877 (9th CR004)
Accordingly, the Fourth Amendmergquiredaw enforcement officers to obtaimarrant
that describesvith particularitythe place to be searched and the person or things
seized. United States v. Spilotr®800 F.2d 959, 963 (9th Cit.986). “While a search
warrant must describe items to be seized with particularity sufficient to pregenteal,
exploratory rummaging in a persarbelongings, it need only be reasonably specific, ra
than elaborately detailedJnited States v. Rude88 F.3d 1538, 1551 (9th Cit.996)
(internal quotation marks and citations omitted). When law enforcement office
unreasonably when executing a search warrant, they violate the Fourth Amen8iane
Jose Charter of Hells Angels Motorcycle Club v. City of San, d&@F.3d 962, 9745
(9th Cir. 200% (explaining that arofficer generally does not have the power to s
anything not specified in the warrant, but retains discretion over the execution
search).

The warrant heréoundprobable causef unlawful manufactiring of a controlleg

substanceand authorizd asearch of Plaintiff's residence. Dkt. #-81(describing the

premises as aaicolored “twostory split entry wood sided residence” and “shipp
containers” located on the east side of the residentlg warrant alsauthorized seizur
of “[a] Il growing marijuana plants or those in excess of the medical cannabis provis
a valid medical authorization exssf it also authorized the seizure‘oharijuana growing

LR 11

equipment” “drug paraphernaliaand ‘any oher items used to grow marijughanless

valid medical authorization existedkt. # 291. The affidavit offered in support of th
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warrant detaéd Plaintiff's past history of unlawful marijuana gravg, electrical records
for Plaintiff’'s property showing excessive power consumption consistent with an unjawful
marijuana growing operatiorknowledge offans and humming noises coming from

Plaintiff's shippingcontainers, and complaints regarding the smell of marijuana cgming
from Plaintiff's property. Dkt. # 28 at6-8 The Court finds that the search warrant

describeswith sufficient particularitythe premises to be searched and the items {o be
seized U.S. v. Mann389 F.3d 869, 878 (9th Cir. 2004).

In finding the search warrant valid, the Court turns to Plaintiff's contention that

2

Defendants exceeded the scope of the warrant by seizing his “container buildiAg
warranted search is unreasonable if it exceeds in scope or intensity the termg of the
warrant.” United States v. Becked329 F.2d 442, 446 (9th Cir. 1991) (quotlsgited States
v. Penn 647 F.2d 876, 882 n.7 (9th Cir. 1980) (en ban®Maintiff claims thathe was
legally operating a collective garden, pursuant to RCW 69.51A.210 Wleéendantg
executed the warrant at his residence in 20§45 Dkt. # 33 at 9. This could not be the
case, however, as RCW 69.51A.210 did not become effective until July 1, J0i5.
Washngton law in effect at the time, RCW 69.51A.085, st#htat “[a] collective garder
may contain no more than fifteen plants per patient up to a total offfeetplants”?! It
Is undisputed that Defendants seized 275.2 pounds of “shake” marijuammaean200
marijuana plants-well beyond what would have been permitted a legal “collective
garden” under Washington law. Defendants did not act unreasonably in executing the
warrantby seizing the “containers buildings,” which, as a matfetvashington lawmay

constitutedrug paraphernaliaSee Smith v. Mounf26 P.2d 474478 (Wash. App. 1986

N’

(explaining thata 10 by 48 bot building structure witmo windows, but equipped with

built-in fans, humidifiers and artificial growing lightgas “drugparaphernaliadespite

! To the extent, Plaintiff attempts to create disputed issues via its expert witness, tHose
arguments will not be considered. The C&IRANTS Defendants’ motion to strike fof
the reasons stated thereiBeeDkt. # 36.
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being appurtenant to real prope)tyThis is true even viewing the facts in a light mpst

reasonable to PlaintiffReeves530 U.S. at 1561. Accordingly, the CourGRANTS
Defendants’ Motion as to this cause of action.
B. Fourteenth AmendmentAnalysis

To the extent Plaintiff also alleges a due process claim, théite@s a matter g

f

law. InHudson v. Palmer68 U.S. 517 (1984), the United States Supreme Court held that

deprivations of property by a state employee do not constitute violations of the proq
requirements of the Due Process Clause of the Fourteenth Amendraemiegningfu

postdeprivation remedy for the loss is availabldudson 468 U.S at 533. The important

inquiry is not whethePlaintiff took advantage of the pedgprivation remedy, but whethe

the state offered such a reme@arratt v. Taylor 451 U.S. 5211981). Hereeven if
Defendants wrongly seized Plaintiff's “shipping containergy”liability would ensea if
the state offered a meaningful poprivation emedy It is undisputed thathe City

served Plaintiff with &otice of Seizure and Intended Forfeguvhich advised him dfis

right to a hearingegarding the seized propertipkt. # 321. The Noticeexplained that

Plaintiff was required to notify the City of Lynnwood Police Department by certified
within 45 dayf his claim to ownership or right to possession of the items taken, incl
his containersld. Because aeaningful postdeprivation remedsas providedthe Court
GRANTS Defendants’ Motion as to this cause of action.

I. Seizure of Plaintiff (False Arrest)

To succeed on a Section 1983 claim based on false arrest, a plaintiff must sh
the defendant lacked probable cause for the ar@shrera v. City of Huntington Payl}
159F.3d 374, 380 (9th Cir. 1998). “[P]robable cause’ to justify an arrest means fag
circumstances within the officer's knowledge that are sufficient to warrant a pi
person, or one of reasonable caution, in believing . . . that the suspect has comn
committing, or is about to commit an offenseMichigan v. DeFillippg 443 U.S. 31, 3]

(1979). This standard is met when there is a “fair probability” that a crime hag
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committed. United States v. Smiti@90 F.2d 789, 792 (9th Cir. 1986).Probable caus¢

IS an objective standard and the officer’s subjective intention in exercising his discrg
arrest is immaterial in judging whether his actions were reasonable for Fourth Ame
purposes.’John v. City of El Montes15 F.3d 936, 940 (9th Cir. 2008).

Plaintiff argues that the facts demonstrate a lack of probable cause becauss
legally operating a collective garden and he claims to have provided Defendan
identification for each member of the collective gardens. Dkt. # 33. The Washingto
Supreme Court has opined that the relevant state law only provides an affirmative

for the medical use of cannabiState v. Rejs351 P.3d 127 (Wash. 2015). An affirmat

defense does not defeat probable caude.State v. Fry 228 P.3d 1 (2010). As note

above, Defendants possessed sufficient facts to believe that Plaiasiffunlawfuly
manufacturinga controlled substance. Therefore, the C@&BRANTS Defendants
Motion as to the false arrest claim.

. Qualified Immunity

Even if a constitutional violation occurred, the officelam that they are entitle
to qualified immunity. Dkt. # 25 at 1. Government officials enjoy qualified immu
from civil damages unless their conduct violates “clearly established statutg
constitutional rights of which a reasonable person would have knowiatlow v.
Fitzgerald 457 U.S. 800, 818 (1982). In deciding whether qualified immunity applie
Court must determine: (1) whether the facts alleged show the defendant’s conduct |
a constitutional right; and (2) whether that right was clearly established at the time
violation. Pearson v. Callaharb55 U.S. 223, 23382, 23536 (2009) (courts may addre
either prong first depending on the circumstances in the particular case).

TheCourt agrees with the Defendatitatseveral reasons support findiggalified
immunity applies hereFirst, with respect to the alleged Fourth Amendment violatiol
seizing Plaintiff's “container buildingsthe officesacted pursuant to a valid warrafee,
e.g, Barlow v. Ground943 F.2d 1132, 1139 (9th Cir991) (“A police officer generally
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has qualified immunity for conducting an unconstitutional search if he is acting on th
of a facially valid warrant). The warrant itselauthorizedthe seizure of “[a]ll growing
marijuana plants or those in excess of the medical cannabis provisions if a valid 1

authorization existsas well asmarijuana growing equipment,” “drug paraphernalia” 4
“any other items used to grow marijuana,” unless valid medical authorization existe(
# 29-1. It was clear that “container buildings” served no other purpose other than t
marijuana. SeeDkt. # 27#2. Moreover, none of the facshowthat Plaintiff had a clearl
established federadonstitutional right violated by seizure of the “container buildin

And to the extentPlaintiff claims that Defendants violated state law in seizing

marijuanahe has no recourse by way of the U.S. Constitution or a federatyed statute.

See Sweaney v. Ada County, ldatt® F.3d 1385 (9th Cir. 1997).

b basis

nedical

and

|. DKkt.

0 grow

y

JS.
his

As for Plaintiff’s claim of false arregthe facts demonstrate probable cause to arrest

Plaintiff. Having seized 275.2 pounds of “shake” marijuanacamed 200marijuana plants
well beyond the “collective garden” limit, Defendants possessed sufficient facts to k
that Plaintiff was unlawfully manufacturing a controlled substar&® such, there is n

dispute as to whether Defendsintorduct violatedhis Fourth Amendmentight. It did

not. Accordingly, the CouBsRANTS summary judgment on Defendant Officers’ cldi

for qualified immunity.

IV.  Monéll claim

A municipality can be liable under section 1983 if an official policy, custon
practice directly caused the violation of an individual’'s constitutional rightenell v.
Dep’t of Soc. Servs. of City of New Y,¢t86 U.S. 658, 694 (1978). To succeecbdtonell
claim, a plaintiff must establish that (1) the law enforcement officers acted under c
law; (2) the officers’ actions deprived the plaintiff if his/her rights as afforded by
Constitution; and (3) the officers acted pursuant to an official parciongstanding
practice or customOviatt v. Pearce954 F.2d 1470, 1474 (9th Cir. 1992). Becaus{

constitutional violation occurred, Plaintiffdonell claim fails as a matter of lavMonell,

ORDER -9

elieve

o]

plor of

y the

U

no




© 00 N O 0o M W N PP

N N NN N NN NDNNDR R R B R B R R B
® ~N o O N W N B O © 0 ~N o 0o N W N B O

436 U.S. at 692.

But even assuming a constitutional violation, Plaintiff's claim would still

Specifically, he points to no government policy in support bfoaell claim. Absent a

fail.

formal governmental policy, a plaintiff must show a “longstanding practice or custom

which constitutes the standard operating procedure of the local government entity.”

Trevino v. Gates99 F.3d 911, 918 (9th Cir. 1996). He fails to do this as well. Instead,

Plaintiff argues that the Lynnwood City Council had been debating a ban on the

use of

shipping containers as accegsbuilding on residential lots and that Plaintiff's property

was specifically discussed. Dkt. # 33 atZZ2L This fails to constitute a longstandi

ng

practice and otherwise ignores the valid search warrant used to search and seize Rlaintiff’s

property.

Plaintiff argues separately that the City is liable basedchmlleged failure ta
adequately train its officemsn the differences between illegal narcotics trafficking a
lawful marijuand‘ collective garderi Id. at 24. To establisiMonell liability on a theory
of failure to train, a plaintiff must not only show that the training was inadequate, b

the city was deliberately indifferent to individuals’ constitutional rigise City of Canto

nd a

it that

-

v. Harris, 489 U.S. 378, 388 (1989). The fact that further training might have prevented

any violation is insufficient—instead, the choice not to train must be delibe3ateid at

392. Blankenhorn v. City of Orangé85 F.3d 463, 484 (9th Cir. 2007) (alteration omitied)

(quoting Lee v. City of Los Ames 250 F.3d 668, 681 (9th Cir. 2001)). It may

be

evidenced where “the need for more or different training is so obvious, and the inadequacy

[is] so likely to result in the violation of constitutional right<City of Canton489 U.S. aj

390. There isnothing in the record to support this theory of liability, such as a pattern of

similar alleged constitutional violations any evidence ofthe trainingreceived bythe
City’s police officers.

Lastly, Plaintiff clains municipal liability is appropriatbecaus¢he City s Planning

Commission Director ratified a policy outlawing “container buildings” despite the fact that

ORDER - 10
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the containers complied with State and local laws. Dkt. # 33. Liability Wideell may
follow where a policymakeapprovesa subordinate unconstitutionaldecision and thg
basis for it See Gillette v. Delmoy®79 F.2d 1342%th Cir. 1992). This theory of liability

as applied here has no meftlaintiff has not shown théte City’s Planning Commissign

Directorhas any authority over the actions of the city’s police mati®ew, e.gLarez v.
City of Los Angele946 F.2d 630 (9th Cir. 1991) (noting evidence that chief of policg
final decisionmaker for city’s police matters). In aage Plaintiff's “container iildings”
were seized pursuant to a warraatated to unlawful manufacturing of a controll
substancenot because they were banned under a City ordinance. And as stated
Defendants did not act unconstitutionally in seizing the property.

For the reasons stated, Plaintiffidonell claim fails as a matter of law af
Defendants’ Motion i$SRANTED as to this cause of action.

V. CONCLUSION
For the reasons stated above, the CGIRANTS the Motion. Dkt. # 26.

DATED this 13thday of September2019.
V)

The Honorable Richard A. Jones
United States District Judge
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