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nited States Department of Labor et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

ALISHA R. SILBAUGH, CASE NO.C18-11824CC

Plaintiff, ORDER
V.

PATRICK PIZZELLA, Acting Secretary, U.S.
Department of Labot,

Defendant.

This matter comes before the Court on Defendant’s motion for summary judgrként
No. 36). Having thoroughly considered the briefing and the relevant record, the Court find
argument unnecessary and hereby GRANM& motion for the reasons explained herein.
l. BACKGROUND

In March2017,Plaintiff filed a workers’ compensation claim with tBepartment of
Labor’s (“DOL") Office of Workers’ Compensation Programs \AQP”). (Dkt. No. 38 at 3.)
On May24, 2017, OWCP denied Plaintiff’s clainid( seeDkt. No. 38-1.)Plaintiff appealed
OWCP’s deniabf her claimto the Employees’ Compensation Appeals Board (“ECAB”), whi
divested OWCP of jurisdiction to consider Plaintiff's claim during the pendehthye ECAB

! Pursuant to Federal Rule of Civil Procedure 25(d), Patrick Pizzella is suloistiiufe.
Alexander Acosta.
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appeal. (Dkt. No. 38 at 3-5.)

On May 22, 20180WCP received a CIR disc from Plaintiff (Id. at 4; Dkt. No. 3& at
2.) Plaintiff had written her name, address, “May 18, 2018,” “Reconsideration,” @s¢a
number on the discSeeDkt. No. 38-4 at 2.) OWCP did not review the contents of the disc,
Plaintiff's ECAB appeal remained pending and OWCP had denied Plaintiff’slyimgeclaim
almost a year beforéDkt. No. 38 at 4-53)Further, as the disc did not comply witte rules
governing reconsideration requests made to OWIWRCP recorded its receipt of the disc in if
physical evidence log and filed the disc as physical evidence supportingffalaim. (Dkt.
Nos. 38 at 4, 38-4 at 2, 38-5 at 2.)

On May 31, 2018, ECAB denied Plaintiff's apped#d. @t 5; Dkt. No. 38 at 2-4.)
Plaintiff subsequently contacted the Seattle office of OWCP’s Divisiéiedéral Employees’
Compensation (“DFEC”) and stated that she had submitted a reconsideration reqii¢€iRo C
(Dkt. No. 38 at 5.) DFEC responded that it had not received a reconsideration request, as
Plaintiff's case file did not includeritten documentation of such a requekt.)(

On June 5, 2018, Plaintiff sent DOL a request pursuant to the Freedom of Informat
Act (“FOIA”), 5 U.S.C. § 552, seeking “the op&ge document admitting that USPS parcel W
delivered, received, and currently tracked in OWCP” (the “proof of delnezpyest”) (Dkt. No.
38 at 6;seeDkt. No. 38-7 at 2.) Arginia Karamoko, a Government Information Specialist
employed by DOL'’s Office of Information Services (“OIS”), enteredpteof of delivery
request into DOL’s SIMS-FOIA database and assigned it a tracking numberN@®I8 at 6—

2 Following a denial of his or hevorkers’ compensation claim, a clamt may only
pursue one type of appeal at a time, including a request that OWCP reconsidesita de@an
appeal to the ECABSeeDkt. No. 384 at 8-9); see als®20 C.F.R. 88 10.605-610; 20 C.F.R.
§ 10.625; 20 C.F.R. Part 501.

3 Requests that OWCP reconsider a denial of a claim are subject teyaasrstatute of
limitations.See20 C.F.R. 8§ 10.607. Such requests must also be in writing, signed and date
the daimant, and accompanied by relevant new evidence or argument not prevansitieced
by OWCP.See20 C.F.R. § 10.606.
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7.) Marcus Tapia, the District Director for DFEC’s Seattle office, began pringetbe request
on June 29, 2018ld. at 7.)Tapia examinelaintiff’'s IFECS case filéor evidence that Plaintiff
had filed a reconsideration request, but could not find a written request for recditsidé@ch)*
Tapia locatea written record of a voicemail a claims examiner left with Plaintiff on June 1,
2018, which informed Plaintiff that her claim file did not contain a request for recoaisite
(Id. at8.) OnJuly 2, 20180OWCPsentPlaintiff a disc containing a copy of the contents of
Plaintiff's case file and a cover letter responding topitoof of delivery request and describing
Plaintiff's right to appeal(ld. at 8-9; Dkt. No. 38-11 at 2—4Blaintiff did not appeaDWCPs
response to the proof of delivery FOIA request. (Dkt. No. 37 at 3.)

In July 2018 Plaintiff submitted two additional FOIA requests to DOL, seekimgcord
of a telephone conversation she had with OWCP’s Seattle office and communicatigrenbe
the Federal Aviation Administration (“FAA”) and OWCP. (Dkt. No. 40 at 3.) DOL did not
registerthese requests due to technical issues with its FOIA ir{tebxat 4.) In August 2018,
Plaintiff resubmitted her requesst{d.) In September 2018, Karamokotified Plaintiff that
DOL had not received her July 2018 requests and told Plaintiff that her August 2018 requsg

were not perfected because Plaintiff had not included her address and phone ndmber. (

Plaintiff did notsubsequently provide the information, and OIS did not take further action on

Plaintiff's July and August 2018 FOIA requestsl.f

On August 13, 201&laintiff filed her complaint in this actiofSeeDkt. No. 5.)Plaintiff
sought documents responsive to her previous FOIA requaessigell asan order directing
Defendant to conduct searches reasonably likely to discover responsive records, ©® angdu

nonexempt records, and to provid€aughnindex regarding any documents withheld pursua

4 Generally, a claimant’s written request for reconsideration is savedoeiealty in the
claimant’s case file in IFECS, DFEC's “eleonic database that maintains claimants’ workerg
compensation case files and contains all documents and information retesaimant’s casq
file therein.” (Dkt. No. 38 at 7.)
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to a FOIA exemption. (d. at 3-4.)° Plaintiff also sought to enjoin Defendant from withholding
nonexempt recordsld; at 4.f

OnApril 9, 2019 Plaintiff submitted a FOIA request to DOL seekihg “phone record
of the ‘recorded and monitored’ conversation with teatfe District Office . . . [that occurred]

on Friday, July 13, around 3:09pm . . . with Glen Crownmai, [Seattle District Manager. .”

(the “phone recordequest”) (Dkt. No. 39 at 3) (alterations in original). Karamoko entered the

phone record request into DOL’s SIM®IA database, assigned it a tracking number, and
notified Janice SempeDFEC’s Government Information Specialist, of the requéktaf 4.)On
April 20, 2019,Sempeisearched Plaintiff's iIFECS case file and found “aCW notce of a
July 13, 2018 phone conversation” signed by Glen Cronhénat(5.)Semper contactedroman
and OWCP’s National Office, but neither had created an audio recording of thé&lga®n(
April 25, 2019, Semper produced the July 13, 2018 CA-110entti®laintiff with an
accompanying cover lettetd(; seeDkt. No. 394 at 2-4.) Semper did not withhold any portion
of the responsive records. (Dkt. No. 39 at 6.)

On April 12, 2019, Plaintiff submitted a FOIA request to DOL seekatig
comnunicationsbetween FAA and OWCRthe “FAA request”)(Dkt. No. 39 at 6seeDkt. No.

39-5 at 2. Plaintiff later clarified that she sougbihly communications between the FAA and

>“A Vaughnindex must: (1) identify each document withheld; (2) statestatutory
exemption claimed; and (3) explain how disclosure would damage the interesttegrbiethe
claimed exemption.Citizens Comm’n on Human Rights v. Food & Drug Adndi&.F.3d 1325,
1326 n.1 (9th Cir. 1995).

® OIS learned of Plaintiff's lawstin September 2018. (Dkt. No. 40 at 4.) In response
Karamoko logged Plaintiff's August 2018 requests, assigned them tracking nuarisesent
them to OWCP for processingd(at 4-5.) On September 18, 2018, while examining the
physical evidence filetbr Plaintiff's case, Supervisory Claims Examiner Lisa Hoffer discle
the disc sent by Plaintiff in May 2018. (Dkt. No. 38 at 5.) Although the disc did not comply
the rules governing reconsideration requests made to OWCP, OWCP alemedttuetias a
timely request for reconsideration of OWCP’s denial of Plaintiff's undeglyorkers’
compensation clainf{ld. at 5-6.) On February 6, 2019, the OCWP denied Plaintiff's request
reconsideration, concluding that Plaintiff had not offesefiicient evidence to warrant review
the merits of her claimSgeDkt. No. 382 at 2-8.)
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OWCP related to her case fil&geDkt. Nos. 39 at 7, 39-at 2-7.) Semper searchédaintiff’s
IFECS case filand identified 351 pages of responsive records, which “referenced FAA eitt
cc or addressed to/from FAA directly.” (Dkt. No. 39 atSemper also contacted Hoffend
requested thagthe and other claims examiners who mayehaorked with Plaintifearch for
any responsive records in their emails or hard drivég.HKoffer and several other claims
examiners conducted the searches uslam#f's full name and workes’ compensation claim
file number, andheydid not findany responsive documentil.(at 7~8.) On May 15, 2019,
Semper produced the 351 pages of responsive documents to Plaintiff with an accompany
cover letter. Id. at 8.) Semper did not withhold any of the documents or alter those that we
produced. Id.)

On July 16, 2019, DOL semtaintiff a supplemental responsethe proof of delivery
request, which included a scanned copy ofdise labeled “Reconsideratigra redacted copy o
OWCP'’s physical evidence log, and a copy of Hoffer's memorandum regardidig¢h€Dkt.
No. 38 at 9seeDkt. No. 38-12.)

Defendant moves faummary judgmen{Dkt. No. 36.)Plaintiff has nofiled a response
to Defendant’s motion for summary judgment.

. DISCUSSION
A. Legal Standard
Each agency shall make records promptly available to any person upon a request

reasonably describes such recordsiandade in accordance with published rules. 5 U.S.C. &

552(a)(3)(A). ‘'On complaint, the district court of the United States in the district in which the

complainant resides. . has jurisdiction to enjoin the agency from withholding agency recorg
and to order the production of any agency records improperly withheld from the comipldng
U.S.C. § 552(a)(4)(B).

The key question in a FOIA action is whether the Governmeortaperly withheld
agency record$ U.S.C. § 552(a)(4)(BKissinger v. Reporter€omm.for Freedom of the
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Press 445 U.S. 136, 150 (1980). “Summary judgment is the procedural vehicle by which nearly

all FOIA cases are resolved.’A. Times Commc’ns, LLE Dep't of the Army442 F. Supp. 2d
880, 893 (C.D. Cal. 2006) hetypical summary judgmemstandard does not apply F®IA
cases, as facts are rarely in dispute, and courts generally need not resdhes thibet is a
genuine issue of material fadinier v. Cent.Intelligence Agency88 F.3d 796, 800 (9th Cir.
1996). Instead, the Couapplies a twestep inquiry to resolve a summary judgment motion in
FOIA caseFirst, the Court must determine whether the Government fully discharged its
obligatiors under FOIA by conducting a seafchasonably calculated to uncover all responsi
documents.Zemansky v. U.S. Envtl. Prot. Agentg7 F.2d 569, 571 (9th Cir. 198(quoting
Weisberg v. U.Dep’t of Justice745 F.2d 1476, 1485 (D.C. Cir. 1984¢camd, the Court
must decide if any information that the Government did not disclose or redabtons
Government madall within a FOIA exemptionSee5 U.S.C. 88 55()(1)H9).

The Government bears the burden of proof at both steps of the inquiry, and the Co
reviews the Government’s response to the FOIA regleesbvo 5 U.S.C. § 552(a)(4)(BY.he
Court views the facts in the light most favorable to the requesting gartyansky767 F.2d at
571.

B. Compliance with FOIA Requests

“In evaluating the sufficiency of an agency’s search, ‘the issue to beeddgslnot
whether there might exist any other documents possibly responsive to the requasiebut
whether the search for those documents was adequad@r’v. Nat'l Transp. Safety Bcb69
F.3d 964, 987 (9th Cir. 2009) (quotidgmansky767 F.2d at 571)seeSafeCard Servs., Inc. v
S.E.C, 926 F.2d 1197, 1201 (D.C. Cir. 1991) (“When a plaintiff questions the adequacy of
search an agency made in order to satisfifOIA request, the factual question it raises is
whether the search was reasonably calculated to discover the requested dgaohermtether
it actually uncovered every document extgniThe Government may “demonstrate the

adequacy of its search through ‘reasonably detailed, nonconclusory affidavitstedmiood
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faith.” Hamdan v. U.S. Dépof Justice 797 F.3d 759, 770 (9th Cir. 2015) (quotibgmansky
767 F.2d at 571). Such affidavits are entitled to a presumption of gooddaiftiting Ground
Saucer Watch, Inc. v. Cent. Intelligence Agee®2 F.2d 770, 771 (D.C. Cir. 1981)).

Plaintiff's complaint sought documents responsivhdaothree FOIA requests made to
DOL. (SeeDkt. No. 5 at 2.) The Court examines eatlrlaintiff's FOIA requessin turn.

First, Plaintiffsought‘the US Postal Service record delivery confirmation of Certified
mail receved by the OWCP on May 22, 201%ie same material she sougla the proof of
deliveryrequest(ld.; seeDkt. No. 38 at 6.) In support of its motion for summary judgment o
this ground, Defendant has submitted the declaration of Tapia, which details his edspbies

proof of deliveryrequest(See generall{pkt. No. 38.)Specifically, Tapia searched Plaintiff's

IFECS case file, where a propemade request for reconsideration would normally be found.

(SeeDkt. No. 38 at 7.) Tapia did néhd the disc OWCP receivdcbm Plaintiff in May 2018,
which had been separately filesl physical evidence supporting Plaintiff's underlying claim.
(SeeDkt. Nos. 38 at 4, 38-3 at 2, 38-4 at 2); 20 C.F.R. § 10’60¢us, the Court concludéisat
Tapia conducted a search reasonably calculated to locate documents responsw®td df
deliveryrequestSeeZemansky767 F.2d at 571. The fact that Tapia did IooatePlaintiff's
disc does not undermine the adequacy of his search of Plaintiff's IFECS cagediklaintiff
has not overcome the presumption of good faith accorded to his declaBahahr, 569 F.3d
at987, SafeCard Servs., In©26 F.2dat 1201, Hamdan 797 F.3dat 770. Therefore,
Defendant’s motion for summary judgment is GRANTED on this ground.

Second, Plaintiff souglitr detailed phone call record between Plaintiff and Defendan

regarding the status of the reconsideratiomtiiiscussed on July f3around 3:09pm [sidpcal

" Tapia ultimately provided Plaintiff with a copy of the contents of her claims file,
including a record of a voicemail informing Plaintiff that her claim filé ot contain a request
for reconsideration SeeDkt. Nos. 38 at 7-9, 381 at 24.) Plaintiff’'s complaint asserts that sh
“considered the response insufficienSegDkt. No. 5 at 2.) Plaintiff's dissatisfaction with the
documents located by Tapia’s search does not render his search inadeegiatlr, 569 F.3d
at987.
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time” between Plaintiff and Cromathe same material she sougtd the phone recordequest
(Dkt. Nos. 5 at 1-2, 39 at 3.) In support of its motion for summary judgment on this ground
Defendant has sunitted the declaration of Semper whigtter alia, describes her response to
thephone recordequest(See generallpkt. No. 39.)After being notified of thgphone record
requestSemper searched Plaintiff's IFECS case file and located th&lOAoticeof the July
13, 2018 phone conversatibatween Plaintiff and Cromafid. at 5.) Semper took the
additional step of contacting Croman and OWCP’s national office regarding the nelcong
requestand was informed that neither had created an audio recording of the convershajfion
Thus, the Court concludes that Semper conducted a search reasonably calculatesl to locaj
documents responsive to the phone receqiiestseeZemansky767 F.2d at 571, arflaintiff
has not overcome the presumption of good faith accorded to SempadsationseeHamdan
797 F.3dat 770. Therefore, Defendant’'s motion for summary judgment is GRANTED on th
ground.

Third, Plaintiff sought “interagency communications between the Defendant and thq
[FAA] regarding OWCP claim file 146133465,” the same materials she sought wafhe
request. (Dkt. Nos. 5 at 2, 39 at 67, 39-5 afR&.ith thephone record request, Defendant h
submitted theleclaration of Semper in support of its motion for summary judgment on this
ground. Bee generallpkt. No. 39.)Sempeistates thain response to theAA request, she
searched Plaintiff's iIFECS case file and identified documents that referdirecEAA. See id at
7.) Further Sempelasked Hoffeandother claims examinergho may have worked with
Plaintiff to search for any responsive records in their emails or hard ;ddeéfier and several
other claims examiners conducted the requested search usimigff full name and workers’
compensation claim filaumber. [d. at 7~8.) The Court concludes that Sempenducted a
search reasonably calculated to locate documents responsivd-t@AhrequestseeZemansky
767 F.2d at 571, and Plaintiff has not overcome the presumption of good faith accorded tg
Semper’s declaratiggeeHamdan 797 F.3dat 770. Therefore, Defendant’s motion for
ORDER
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summary judgment is GRANTED on this ground.

In addition to seeking production of documents responsive to her FOIA requests,
Plaintiff's complaint asserthat Defendant hasproperly failed to produce documents or hag
withheld documents withowtting a FOIA exemption(SeeDkt. No. 5 at 3—4.Plaintiff has not
identified records that may have been withheld from product®ee (d) Further, Tapia and
Semper’s declarations state thattheoduced every responsive document they located to
Plaintiff, (see id; Dkt. Nos. 38 at 8-9; 39 at 6, 7), and Plaintiff has not overcome the
presumption of good faith accorded to the declaratseeilamdan 797 F.3cat 770. As such,
Defendant has not cited a FOIA exemption justifying its withholding of respodstugments.
See5 U.S.C. 88 552(b)(1)9); (se= generallyDkt. No. 36).As Plaintiff has not identified which
records Defendant purportedly withheld and has not overcome the presumption of dood fa
accorded to Defendant’s declarations stating that all responsive documenfsoveded to
Plaintiff, Defendant’s motion for summary judgment is GRANTED on this ground.

In sum,Defendant hasubmitteddeclaration®stablishing that it conducted searches
reasonably calculated to locate documents responsive to Plaintiff's FQUAsts, anélaintiff
has neither demonstrated that such searches were inadequate nor overcomentipdi gmest
good faith accorded to DefendandisclarationsTherefore, Defendant’s motion for summary
judgment is GRANTEDas to Plaintiff’'s FOIA requesté&s Defendat has fulfilled its
obligations under FOIA, Plaintiff's request for injunctive relief premiea Defendant’s
“apparent FOIA violationis DENIED. SeeHajro v. U.S. Citizenship & Immigration Serv811
F.3d 1086, 1103 (9th Cir. 2018).

[11.  CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment (Dkt. Nie. 36

8 As the Court concludes that Defendant satisfied its obligations under FOIA in
responding to Plaintiff's requests, the Court need not reach Defendant’s argoom@sing
the futility of allowingPlaintiff to amend her complaint or Plaintiff's failure to exhaust her
administrative remediesSéeDkt. No. 36 at 13, 17-19.)
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GRANTED. Plaintiff's complaint is DISMISSED.
DATED this 13th day of September 2019.

|~ 667 o

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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