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. Dresch et al
THE HONORABLE JOHN C. COUGHENOUH
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

EDWARD RIVEIRA JR, et al., CASE NO.C18-12113CC

Plaintiffs, ORDER

V.

SCOTT DRESCHIn his individualcapacity,

and DOESL-10,

Defendants.

This matter comes before the Court@@fendant’s motion to dismiss Plaintiffs’ second
amended complaint (Dkt. No. 53). Having thoroughly considered the parties’ briefingeand {
relevant record, the Court finds oral argument unnecessary and BR&YTS the motion for
the reasons explained herein.

. BACKGROUND
In 1989, Plaintiffs Edward and Amanda Riveira founded Absolute Mobility Center

(“AMC”) , a business based out of their home. (Dkt. No. 51 at 2M) sellswheelchair

accessible vehicles, supplied by IndidresedBraunCorporation (“Braun”), and other mobilityt

assistance devices to customers, including veterahsWhen qualified veterans purchase
AMC vehicles “the [U.S. Department of Veterans Affaiithe“VA” )] would reimburse AMC
certain costs associated with the transaction. This includes the cost ohgligpvehicles from
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Indiana [Braun’s location].”I¢l. at 20.) Since starting the businéBRintiffs have established
AMC offices outside of their homeSgeid. at 34)

Defendant Scott Dresch is a Special Agent with the Internal Revenue ServicaisaCri
Investigation Division.Id. at 4.) On August 17, 2015, Defendant swore an affidagiiesting
search warrastin order to investigatelaintiffs’ allegedviolations of provisions of the U.S. tax
code,18 U.S.C. 88§ 287, 641, and 10@% well a6 U.S.C. 8 7206(1). (Dkt. Nos. 51-1, 53 at |
The Honorable James P. Donohue, Wi&gistrate Judgassued the warrants. (Dkt. Nos. 51-2
51-3, 51-4)

Onthe morning of August 19, 201&tmed federal agenssrived atPlaintiffs’ home
while Mr. Riveirawas present(Dkt. No. 51 at 33.At about the same tim&/rs. Riveira was
pulled over by a Snohomish County Shepdttrol carand another unmarked car while she dro
throughPlaintiffs’ neighborhood.I(l.) After being detainetbr about 25 minutes, Mr&iveira
was broughto Plaintiffs’ home and Plaintiffs were kept outside under armed guard \algéats
searched their homdd() Agents #so raided Plaintiffs’ officeen Woodinville and Tacoma
while AMC customers and employees were thee&ingrecords and computersd(at 34.)

In March 2018, the U.S. Attorney’s Office ceased its investigatitmrPlaintiffs’ alleged
criminal conductvithout charging Plaintiffs(ld. at 34-35.)Plaintiffs claim that they continue tq
experiencdinancial, emotional, and reputational harassa result of the agents’ search of the
home and officesld. at 35-36.) On August 16, 2018, Plaintiffs sued Defendant in his indivig
capacityfor allegedly violating Plaintiffs’ Fourth Amendmenghts againstinreasonable
searchesnd seizures. (Dkt. No.)IPlaintiffs later amended their complaiatrevise examples
from AMC account recordsevise the number of boxes of records that were seized, and to
allegations regarding a confidential source (“CS1”) who provided informationicedten
Defendant’s warrant applicatio(Bee Dkt. No. 10.)

Defendanfiled amotion to dismiss Plaintiffs’ amended compldmt failure to state a
claim and assertingqualified immunity defensgSee Dkt. No. 33.) The Court permitted
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Plaintiffs to file asecond amended complaint, in which thsgerteddditioral factual
allegations related to Defendant’s tfied immunity defense.See Dkt. Nos. 45-1, 5)
Plaintiffs allege that the raids of their home and offices were based on breaty and
unparticularized warrantsS¢e Dkt. No. 51 at 6, 32.) Plaintiffassert that Defendant obtained
these warrants by knowingly and/or recklessly misrepresenting infommettiout Plaintiffs’
finances and transactional history, Plaintiffs’ bookkeeping system, AMdi$, and the
credibility of CS1, a former AMC employeeofn whom Defendant obtained information to
support hisvarrantaffidavit. (Seeid. at 6-17.) Plaintiffs also allege that Defendant knowingly
misrepresented the VA’s cost reintbement policy.$eeid. at 1732.) In response to Plaintiffs
second amendabmplaint, Defendant filed renewed motion to dismiss raising the same clg
and defensesSge Dkt. Nos. 49 at 1, 53.)
. DISCUSSION

A. Motion to Dismiss Legal Standard

A party may move for dismissal if the claimant “fail[s] to state a claim upon whiaf re
can be granted.” Fed. R. Civ. P. 12(b)(6). A claim for relief must include “a short and pla
statement of the claim showing that the pleader is entitled to relief; and . . . a denthed
relief sought . . . .” Fed. R. Civ. P. 8(a). The statemerst ot a party on fair notice of the clai
and its groundsBell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In reviewing a motion {
dismiss, the Court accepts all factual allegations as true and views them in the $ght mo
favorable to the nonmowgparty butneed not accept conclusory allegations, unwarranted
deductions of fact, or unreasonable inferencesuasSprewell v. Golden State Warriors, 266
F.3d 979, 988 (9th Cir. 200I)o survive a motion to dismiss, a claim must be “plausible” an
the facts pled “allow[] the court to draw [a] reasonable inference” that a defasdiabte for
the misconduct allegedshcroft v. Igbal, 556 U.S. 662, 678 (2009). Determining plausibility i
“contextspecific” and “requires the reviewing court to draw on its judicial experience and
common senseld. at 679.
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B. Qualified Immunity L egal Standard
Government officiad areimmune from civil liability if “in performing discretionary
functions . . . their conduct does not violate clearly establistaddtory or constitutional rights

of which a reasonable person would have kndwiarlow v. Fitzgerald, 457 U.S. 800, 818

(1982). This standard is a low bagualifiedimmunity protects “all but the plainly incompetent

or those who knowingly violate thewa' Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011) (quotin
Malley v. Briggs, 475 U.S. 335, 341 (1986For purposes of a motion to dismiss, the Court
applies theHarlow standard to thefficial’ s conduct as alleged in the complaihBehrens v.
Pelletier, 516 U.S. 299, 309 (1996).

To overcome a qualified immunity defense, a party must shat\he or she experience
a violation of a constitutional right and thiaeright was clearly established at the time of the
official’s alleged misconducPearson v. Callahan, 555 U.S. 223, 232, 236 (2009) (citing
Saucier v. Katz, 533 U.S. 194 (2001)}t a party claims that the constitutional violatiarose
from the official’s deceptive or reckless preparation of an affidavit for a searchnyahen the
party must ‘make[]a substantial preliminary showing that a false statement knowingly and
intentionally, or with reckless disregard for the truth, was included by thetafiithe warrant
affidavit, and[that] the allegedly false statement is necessathefinding of probable cause.”
Franksv. Delaware, 438 U.S. 154, 155-56 (197&ge also Chismv. Washington Sate, 661 F.3d
380, 386 (9th Cir. 201X(Hescribing such inquiry as a showing of “judicial deception”). If the
partymakes such a showing, he or ghentitled to a hearindd. If the party fails to do so, the
affidavit is presumed validd. at 171. heHarlow question of reasonablenesssentially
“merges” with the~ranks question of dishonesty or recklessné&es.Butler v. Elle, 281 F.3d
1014, 1024 (9th Cir. 2002).

C. Fourth Amendment Search and Seizure Legal Standard

The Fourth Amendmergrotectsa person’s rights “to be secure in their persons, hous
papers, and effects, againstessonable searches and seizutdsS’ Const. amend. IV. Fourth
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Amendment protections extend to seizures that are less than ane@stsall intrusions by
public agents on personal secuyityboth civil and criminal investigation$erry v. Ohio, 392
U.S. 1, 16-17 (1968Fity of Ontario, Cal. v. Quon, 560 U.S. 746, 755 (2010Jhere is ho
ready test for determining reasonableness other than by balancing the neethtagaast the
invasion which the search entdil€amara v. Mun. Court of City & Cty. of San Francisco, 387
U.S. 523, 536-37 (196 AVhere a search warrant is mandated, “reasonableness” of search
seizure is measured in termswdiether*probable causeexists to conduct the seardd. at 534.
Probable cause “is a fluid concegiurning on the assessment of probabilities in particular
factual contexts-not readily, or even usefully, reduced to a neat set of legal ruilesdis v.
Gates, 462 U.S. 213, 232 (1983).

Plaintiffs’ Fourth Amendment rights were clearly established at the time thandseft
prepared the affidavit. Defendant, as apexienced government official, is expected to have
been aware of this right at the time he prepared the affid&eiBaucier, 533 U.S. at 202. And &
reasonable person would know that this right is available to all citiZemblarlow, 457 U.Sat
818. HoweverPlaintiffs do not establish that théourth Amendment rightsere violategdand
thus do not overcome Defendant’s qualified immunity defense, because they do not plaus|
demonstrat¢éhat(1) the warranttackedsufficient specificity United States v. Kow, 58 F.3d 423,
426-27 (9th Cir. 1995), dhat(2) Defendant’s affidavitontainecknowing or recklesfalsities
andlackeda substantial basis for probable cage.United Statesv. Leon, 468 U.S. 897, 914—
15 (1984) see also Franks, 438 U.S. at 155-56.

1. Sufficient Specificity

To satisfy the Fourth Amendment’s requiremeiatsearch warrant must be sufficiently
specific as tdheitems subject to seizuandthe scopeof the searchunlessvidence ok
“permeation of fraud” justifiea seizure of all recordSee Kow, 58 F.3dat 426-28. When
evaluating a warrantgarticularity, the Courtonsiders(1) whether probable cause existed
seize the described item(&) whetherexecuting officers couldbjectively distinguishitems
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subject to seizure from those which are not; andh@Jfeasibility of anore particular
descrption of the itemsUnited States v. Hindman, 2008 WL 2945482, slip op. at 3 (E.D. Was
2008)(citing United States v. Adjani, 452 F.3d 1140, 114®th Cir.2006)). Courts consider an
affidavit to be part of the warrant, “and therefore potentially curativeytiafects,” if the
warrant incorporates the affidavit by refereraed the affidavit is physically attached to the
warrant or accompanies the warrant during the seibed States v. SDI Future Health, Inc.,
568 F.3d 684, 699 (9th Cir. 2009).

Defendant’s affidavit describes Plaintiffs’ recordkeeping as “permeataédmaud,” and
provides circumstantial facts and a list of items to be sei%eelDkt. No. 51-1.)Plaintiffs claim
that the warrants were “overly broad and insufficiently particularized'danabt meet the
“permeated with fraud” standar(Dkt. No. 51 &46-7, 37.) Defendant’s affidavit is incorporate
by reference in each of the three search warraBasDkt. Nos. 51-2at 2 51-3at 2 51-4at 2)
While it is unclear whether the affidavit itself accompanied the warrantsgiiné searches,
AttachmentsA and B of the affidavit were incorporated as attachments to the war@aetSkt.
Nos.51 at 7; 51-2, 5B, 514 at4-10.)The warrantsequest seizure of “[a]ll records . . . of thg

types described below” and theame specific types of materials tipatrtain to named entities

and serve a specified purposgeq e.g., Dkt. No. 512 at 7/8); see Adjani, 452 F.3d at 1148-49|

Plaintiffs fail to acknowledgé@ems in Attachment B of thearrans that are sufficiently specific
as to what is to be seizedich as‘[a]ll contracts . . . related to Absolute Mobility Center, Bray
Inc., Richs Inc.” Gee, e.g., Dkt. No. 51-2at7-10.)

The warrantsurtherobjectivelylimit the search scope Igpecifyng the criminal charges
to whichthe items must pertain ttfor the time period of January 1, 2008 through the preser
(See, eg., id. at 7) see United Satesv. Spilotro, 800 F.2d 959, 964 (9th Cir. 19868Reference
to a specific illegal activity can, in appropriate cases, provide substantiveggiide the
officer’s exercise of discretion in executing the warranGiyen the circumstances as describ
in the affidavit,such as the scope of possible criminal activitg,level of specificityn the
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warrans was reasonableSge generally Dkt. No. 514); see Adjani, 452 F.3d at 114%As the
warrants were not overly broad and contained sufficient specificity, the Quistthat they
meet the Fourth Amendment specificity requiremesas Adjani, 452 F.3d at 1148.

2. Probable CausandJudicial Deception

Probable causleoks to the likelihood that evidence of a crime could be uncovered ir
searchand is notoncermd withthe prima facie elements of a crime, such mensrea. See
Chism, 661 F.3d at 38Reviewing courts give deference to a magisiadges determination
of probable cause, unless the affidavit contés knowing or reckless falsity, andft) lacks
a“substantial basidor determining the existence of probable calsgted States v. Leon, 468
U.S. 897, 914-15 (1984)This inquiry into reckless falsity anthck of substantial basiairrors
the Franks testfor defeating qualified immunity-an act of‘judicial deception”—so the Court
evaluatedoth inquiriegogether See supra Section I1.B.A claim of judicial deceptiowannotbe
ba®d on “an officer’s erroneous assumptions about the evidence he has re¢awegy. City
of Stockton, 588 F.3d 1218, 1224 (9th Cir. 2009). The Court need not accept conclusory
allegations ofudicial deceptioras true Sorewell, 266 F.3cat 988 (9th Cir. 2001 )see also Newt
v. Kasper, 85 F. App’x 37, 38 (9th Cir. 2008xpplyingSprewell conclusory allegatiostandard
to judicial deception claim)

a. Knowing or Reckless Falsity

Plaintiffs claim that Defendant “caus[ed] a search and seizure wipholodble cause” by,
making material migpresentations and omissions to secure the search wareangdleged act
of judicial deceptia. (Dkt. Nos. 51 at 36, 54 at Sge Chism, 661 F.3cat 386.Plaintiffs claim
that such falsities were material because thmglied Plaintiffs’ alleged intent to violate tax

laws.But see Chism, 661 F.3d at 389. The Court evaluatash of thalleged falsities below

1 As the Court finds that the warrants were not overly broad or lacking in spgcifieit
Court need not apply the “permeated with fraud” doctiee Kow, 58 F.3d at 426—28.

2 Additionally, the reiewing court must find that the magistrate judge operated in a
neutral and detached mannegon, 468 U.S. at 914. The Court finds so here.
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i. Credibility of CS1

Defendant interviewe@S1 and summarized iheliscussions in his affidavitS¢e Dkt.
No. 51-1 at 16-22(¢S1 claimed, among other things, that Plaintiffs: charged customers fof
sales taxes without remitting the tax amounth&/Nashington Department of Revenue
(“DOR"); instructed customers to pay vehicle costSémeral Electri¢-inance(“GE Finance”)
or Braun directly, rather than to AMC, to facilit&é&intiffs’ underreporting of income; and
acceped cash payments from customers without making cash deposits into the AMC busil
checking accountld. at 18-21.)Plaintiffs arguehat Defendant “repeatedly shades or outrigh
omits key facts” as to CS1'’s credibility and “downplays” a material cardf interest. (Dkt. No.
51 at 8-9.Plaintiffs allege that Defendant misrepresented CS1’s criminal history and in eff
hid “a wellestablished pattern of [CS1] deceiving and harming her employktsat ©.)

Plaintiffs alsoallege that Defendant “knew yet omitted” the fact that @&d. little knowledge

State

USSR

—+

pCt

about the/A's reimbursement policy and no formal training in bookkeeping, despite holding the

bookkeeping duties for AMC during the period of alleged tax violatiods.Rlaintiffs further
contendthatCS1founded a similar busingsfter leaving AMC andas a competitasf AMC,
informed her business partner that she “intended to fund her business using the moiagtary
she anticipated she would receive for reporting AMC to law enforcemésh). P(aintiffs claim
that Defendant did not have evidence to corroborate CS1'’s testinhdurat 11.)

An informants infallibility or lack of ulterior motive are not prerequisites for probablg

causeGates, 462 U.S. at 246ee also U.S v. Meling, 47 F.3d 1546, 1555 (9th Cir. 1995). In his

affidavit, Defendant acknowledged CS1'’s criminal history and the allegedataifinterest—
CS1’s participation in a similar economic market after leaving ANB& Dkt. No. 51-1 at 13

Thus, Defendant disclosed sali¢éattsregarding CS1’s credibilitgespite Plaintiffstlaim that

3 Defendant’s affidavit states that CS1 was convicted of one count of fraud, whieh &
out of threeseparate ocsgons of stealing.See Dkt. Nos. 51 at 8, 53 at 12Defendant’s
affidavit does not mention another civil suit against CS1 for embezzlement, whicliaded
with a default judgmentSeeid.)
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he withheld additional information. Moreovewen if Defendant’s fidavit was inaccurate,
Plaintiffs have not made a plausible showing of judicial deception because they have not r
specifig non-conclusoryactual allegations as to Defendant’s knowing or reckless
misrepresentation of CS1’s credibilitftee generally Dkt. No. 51);see also Igbal, 556 U.S. at
678; Sporewell, 266 F.3cat 988 Ewing, 588 F.3d at 1224.

ii. DOR Audit and AMC Transactional History

Plaintiffs allege that Defendant withheld or misrepresented informabioatAMC’s
income,expensesand tax paymentia his affidavit (See Dkt. No. 51at 13-17.)Defendant
relied on information regarding the DOR’s audit of AMC, which began in 2011 and conclud
on February 27, 2013S¢e Dkt. No. 51-1 at 19-20Rlaintiffs claim that Defendant made false
statements about th#OR audit by: inferring AMC'’s reluctance and/or failure tnaply with
the DOR’s requests for information; withholding that “DOR did not assesht{idbr many of
the vehicles identified through the [Department of Licensing] recodistorting the fact that
“AMC offered to make a substantial tax payment incapation of a determination that AMC
had collected but not remitted sales tax on certain transdcéindshen made those payments
and withholding that “DOR did not assess any evasion penalties against ABl@t’'13-15.)
Plaintiffs furtherallege th&aDefendantdistortedthe difference between state sales tax issues
federal income tax liability; withéld that AMC had underreported its expenses, in addition tq
income; and withéld that Plaintiffs “direct payments to Gierereported as income.1d. at
15-16) (emphasis in original).

Plaintiffs furtherallege that “a correct analysis of the Braun records shows that Plair
in factoverreported their taxable income.1d. at 13, 16) (emphasis in originaBlaintiffs also
allege that Defendamécklessly categorized AMC'’s bookkeeping system as a “scheme” tha
“permeated with fraudandwithheld that the “DOR itself observed that AMC's files were a
mess.”(Id. at 6, 13.)Plaintiffs indicate thathese allegedisrepresetations undermine
Defendant'ssuggestion that Plaintiffs intended to violate tax laweugh intent is not relevant
ORDER
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to the probable cause inquirydJ); see Chism, 661 F.3d at 389.

Defendant sought the search warrafjt§ecauseof what [he] believe[d] was AMC’s
fraudulent behavior in responding to [DBRrequests.” $ee Dkt. No. 51-1 at 10-11Rlaintiffs
have not made speciffactual allegationso show thaDefendanfounded thideliefon his own

knowing or reckless falsés as teAMC'’s income, expenses, and tax paymeste.Sorewell,

266 F.3d at 988 wing, 588 F.3d at 1224. In light of Defendant’s reasoning in his affidavit and

the supporting facts, Plaintiffs have not made a plausible showjndioial deceptionSee
Igbal, 556 U.S. at 678 ranks, 438 U.S. at 155-56, 171.
iii. VA Reimbursements

Plaintiffs challenge Defendant’s statements in his affidavit regarding W#bregsement.
(See Dkt. No. 51 at 17-32Plaintiffs generally sought $200 in reimbursemeffitom the VAfor
each varsold to a qualified veteran, which allegedlsisthe “usual and customary cost for the
vans” andcovered “AMC'’s actual shipping costs, as well as additional costs associtted wi
readying each vehicle for delivery to the customed.’qt 2Q 22) Plaintiffs claim that VA
employees instructed them to “enter their reimbursable freight costs ontdollard{ lading
from Braun and submit it to the VA for reimbursement” and that such practice wagytshm
by other comparable vendorslti(at 20-21.)

Plaintiffs claim that Defendant misrepresented information regarding VA resaiments
in his affidavitbecausée did not cite to the authorities governing VA reimbursement for
shipping costs for vehicles sold to qualifying veterans,“datiberately omitted information
indicating that the VA’s practice was subject to a variety of interpretatiotsvas inconsistent
over time and among different VA employeedd. @t 1718.)Plaintiffs also claim that
Defendant selectively “manipulatélae inferences” drawn from Plaintiffsommunications with
VA representatives about the reimbursement pracéindgolicies, to “bolster his case for
probable cause that Plaintiffs were acting with criminal intéSeeid. at 21-29.) but see
Chism, 661 F.3d at 38Plaintiffs claim thaDefendantommitted judicial deception because |
ORDER
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alleged misrepresentations resultedan incomplete portrait of industrygctice, and
incomplete context(Dkt. No. 51at 26-21.)

Plaintiffs provide interpretationsf the VA’s reimbursement polidjat they allege were
misrepresented or withheld from the affidabitit they also concede that such poli@s an
“uncertain landscape.ld. at 20.)Even if Defendant’s affidavit contain@gaccuraciesegarding
this policy, Plaintiffs have not raised factualegations thaplausibly establish that Defendant
knowingly or recklessly made false statemeatmrdinghatpolicy. See Igbal, 556 U.S. at 678;
Franks, 438 U.S. at 155-56, 173orewell, 266 F.3d at 988 herefoe, Plaintiffshave not made
a plausible showing of judicial deceptidithile Plaintiff did not make a plausible showing of
judicial deceptionthe Courwill assesshe “substantial basis for probable cause” ingugeg.
Leon, 468 U.Sat914-15.

b. Substantial Basis for Probable Cause

Plaintiffs claim that Defendant’s false statements were necessahydge Donohue’s
finding of probable cause because “[tlhe cumulative effect of such false statements and
omissions usurped the Magistrate Judge of his authority to make an independent detarmiy
of probable cause.” (Dkt. No. 51 at 3Zhe Court evaluatate necessity afach of the alleged
falsities below.

i. Credibility of CSL

Plaintiffs claim that CS1’s testimony provided the only basis of purpprishble cause
to search Plaintiffs’ homend they claim that CS1’s testimony is not reliaien the alleged
credibility issuegliscussed aboveld at 10; see supra Sectionll.C.2(a)(i). However, even in
the absence of the alleged omissions or misrepresentations about CS1’'stgrquhibdable
cause could have been found from information provided by G&#s, 462 U.S. at 246Meling,
47 F.3d at 1555-urther,Plaintiffs did not addresssome of the information provided by C8iat
does contribute to a finding of probable cause, such as CS1’s observations of custdmners
cash payments that were not deposited into the business bank account, and copies of AM
ORDER
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invoices paid in cashS¢e Dkt. No. 53 at 11-12.) Thus, Plaintiffs have not shown that but fo
alleged misrepresentations of CS1’s credibility, there would not have been asabisésis of
probable causé&ee Leon, 468 U.S. at 914—-1%ranks, 438 U.S. at 155-56.
ii. DOR Audit and AMC Transactional History
In his affidavit, Defendant stategveralunchallengedactspertaining to DOR’s
investigation, andPlaintiffs’ financial recordsand correspondenc@efendant cited the DOR’s

finding that “AMC had admitted to failing to retralmost $300,000 in sales taxes” and that

r the

“AMC had underreported its gross receipts by over $4,000,000 for the time period of January 1,

2008 through March 31, 2012Jd( at 20.) Defendant also cited records indicating that AMC
customers made over $2,000,000 in direct payments to Braun, and emails from Plaintiffs {
Braun directing these payments to specific invoice numbers, as evidencmtiff§lafforts to
not report the income on their corporate tax returns and to avoid reporting thelstataxsa
(Id.) Defendant explained that DOR’s numbers were based on records obtained from the
Department of Licensing (“DOL”), which may have excluded some of the AMC ectiilels,
thus postulating that DOR’s investigation could have understated the revieaua®C failed
to report. [d. at 20-21.) Defendant also explained that “[t]he accounting numbers contained
herein represent investigators’ best efforts to assess and tabulate thetivaaghat were
involved . . . based on information from subpoena&ednds that may sometimes be incomplef
or unclear.” (d. at 12.) Defendant also compared transactional activity in an AMC businesg
checking account with information provided in AMC's tax forms, which contributed to his
theory that Plaintiffs had underraped their income.Seeid. at 24.) Defendant had “not seen
evidence of any other business checking account maintained by AMCat @2.)Plaintiffs do
not dispute these factual findings, and these findings alone could have formed aialbstist
for Judge Donohue’s finding of probable cause, thus rendering the searches ofd lzamtié
and businessealid. (See Dkt. No. 51 at 14-15) eon, 468 U.S. at 914—-1%ranks, 438 U.S. at
155-56.

ORDER
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iii. VA Reimbursements

Defendant reviewed several audio and video recordings of conversations between [
Jones, the VA prosthetics chief, and Mrs. Riveira, in which she admitted that ‘tlaé act
shipping charges were approximately $750, and not $2,000, but that AMC had othef costg
doing business” and in which Jones repeatedly reminded her that VA would only reimburg
actual cost of shipping. (Dkt. No. 51-1 at 26.) In his affidavit, Defendant discussesl sever
interviews in which Braun general counsel and employees stateti¢hatls of lading produced
by AMC were not legitimate Braun documents and that “Braun has never given AKN&igut
or permission to create or alter Braun documenge€ id. at 28-30.) These interviewprovided
substantiakvidence oPlaintiffs’ possible fraudulerntlaims for VA reimbursemenand
Plaintiffs donotchallenge the content of manf/thoseinterviews. Gee generally Dkt. No. 51.)
In light of Defendant’s evaluatioof Plaintiffs’ probable criminal activityn his affidavit, Judge
Donohue reasonably balanced the need to search Plaintiffs’ drofbesinessefor evidence of
criminal activityagainst the invasion entailed by that seafeb Camara, 387 U.S. at 536-37.
Plaintiffs have not raised a plausible claim to show otherbgsause dticient unchallenged
facts remain whicliorm a substantial basis for finding probable caGselqgbal, 556 U.S. at
678;Leon, 468 U.Sat914-15.

In sum, Plaintiffs’ second amended complaint cannot survive Defendant’s motion tq
dismissbecause Plainti$f have not made a plausilglaim foranunreasonable search and
seizurethatovercome®efendant’sgualified immunity defens&Vhile Plaintiffs’ Fourth
Amendment right wereestablishedt the time of the searcRIaintiffs have not plausibly
allegedthat their righs wereviolated See Pearson, 555 U.Sat 232, 236Plaintiffs alsohave not
plausiblyallegedthat Defendanknowingly or recklessly madalse statemenstin his affidavit.
Further, everf the alleged false statements were taken as $tiamtiffs have not shown that
thosecollectivestatementprovidedthe necessary basis folagistrate Judge Donohue to find

probable causé&ee Franks, 438 U.S. at 155-56, 171. Furthermore, Plaintiffs have not show
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that the remaining unchallengé&ttsin the affidavitcould not have formed a substantial basig
for finding probable caus&ee Leon, 468 U.S. at 914-15.
[1l.  CONCLUSION

For the foregoing reasorBefendant’s motion to dismiss Plaintiffs’ second amended
complaint (Dkt. No. 53)s GRANTED. Plainiffs’ complaint is DISMISSEDwithout leave to
amend.

DATED this 18th day of July 20109.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE

4 Because Plaintiffs do not overcome Defendant’s qualifiedunity defense, th€ourt
need not reach tH&ivensissue (See Dkt. No. 51 at 4)Bivens v. Sx Unknown Named Agents of
Fed. Bureau of Narcotics, 403 U.S. 388 (1971).
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