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M

. U.S. Bank National Association et al
THE HONORABLE JOHN C. COUGHENOUHR
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
GUIRGUIS a.k.a., GEORGE, EL- CASE NO.C181456dJCC
SHAWARY, a WashingtoiResident
ORDER

Plaintiff,
V.

U.S. BANK NATIONAL ASSOCIATIONas
Trustee for GSR MORTGAGE LOAN TRUST
20064F MORTGAGE PASSTHROUGH
CERTIFICATE SERIES 2004F et al,

Defendants.

This matter comes before the Court on Defendants’ motion for judgment on the ple
(Dkt. No. 36). Having considered the parties’ briefing and the relevant record, theh€aaly
GRANTS the motion in part and DENIES the motion in part for the reasons explained herg
l. BACKGROUND

In 2005, Plaintiff purchased a home in Kenmore, Washington, after obtaining a pur
money mortgage that was secured with a deed of t&etDkt. No. 16 at 2—4.) Defendant
Nationstar Mortgage LLC is the servicer of Plaintiff's mortgage loan, videliendant U.S.
Bank National Association is the mortgage beneficiddy.at 2-3.) Nationstar alsocisas U.S.
Bank’s agent.%ee id).

In 2011,a flood and resulting landslide caused extensive damdgjaituiff’'s home. [d.
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at 4.) As the cost of repairing the home began to mount, Plaintiff contacted Natior23ab
and asked whethétationstar could lower hisionthly mortgage paymentd() Nationstar
allegedly responded that it could modify Plaintiff's loan only if he defaultdd. (

Based on Nationstar’s alleged response, Plaintiff defaulted on his loan aroung Jany
2016. (d.) Nationstar subsequently foreclosed on the loan, and in January 2017, Nationstg
Plaintiff began foreclosure mediatiotd ) Plaintiff alleges thaduring the mediation, Nationsta
inaccurately calculated his incomsesed its subsidiarfpefendantXome Inc., to generate an
inflated $1,885,000/aluation of Plaintiff' shome; failed to disclose its relationship with Xome
did not obtain or disclose alf appraisal of Plaintiff's home in a timely manner; and failed to
disclose a pooling and servicing agreement that was purportedly key to Nationstagseult
decision to deny Plaintiff's request for a loan modificati@ee idat 4-8.)

After Nationstar denied Plaintiff's request, PlainsitfedNationstarU.S. Bank, and
Xome. (Dkt. No. 1.) Plaintiff brings claims under the Washington Consumer Protection Act
(“CPA”), Wash Rev. Code ch. 19.8the Real Estate Settleent Procedures Act (‘RESPA”), 12
U.S.C. 8 260%et seq.the Equal Credit Opportunity Act (“ECOADS5 U.S.C. § 169&t seq.the
Fair Debt Collection Practices Act (“FDCPA)5 U.S.C. 8§ 1692t seqg and Washington’s law
against negligent misrepresentati(idkt. No. 16 at 5-21.)

Defendants now move for judgment on the pleadiagking the Court to dismiss some
of Plaintiff's RESPA claims, some of Plaintiff's negligent misrepresentateams, and all of
Plaintiffs ECOA and FDCPAlaims (SeeDkt. No. 36 at 6-12.)

. DISCUSSION

A. Legal Standard

A motionfor judgment on the pleadingggought undeFederal Rule of Civil Procedure
12(c) “faces the same test as a motion under Rule 12(b\W6%linchy v. Shell Chem. C@&45
F.2d 802, 810 (9th Cir. 1988). To survive a motion to dismiss URdler12(b)(6)a complaint
must contain sufficient factual matter, accepted as true, to state a claim for atlisffausible
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on its face Ashcroft v. Igbal556 U.S. 662, 677—78 (2009). A claim has facial plausibility when

the plaintiff pleads factual content that allows the court to draw the redsomi@bence that the
defendant is liable for the misconduct allegeldat 678. Although the court must accept as tr
a complaint’'s welpleaded factsconclusory allegations of law and unwarrantddrences will
not defeat an otherwise proper motion to dismifssquez v. L.A. Cty487 F.3d 1246, 1249 (9tl
Cir. 2007);Sprewell v. Golden State Warrioia66 F.3d 979, 988 (9th Cir. 2001). Dismissal “g
[also] be based on the lack of a cognizablellggzory.” Balistreri v. Pacifica Police Dep,t901
F.2d 696, 699 (9th Cir. 1988).

B. RESPA Claims

Plaintiff appears to allege three distinct violations of RESPA. First, Pfastdgimsthat
Nationstar and Xome violated 12 U.S.C. § 2607 when they failedd¢tmge Xome’s
relationship with Nationstar(SeeDkt. No. 16 at 13—15) (citing 12 C.F.R. § 1024.15). Secon
Plaintiff alleges that Nationstar violated 12 U.S.C. 8§ ZéJ2)(A)+(C) when it did not “respond

to access and provide plaintiff critiozluation information” during foreclosure mediatioBeé

id. at 12.) Third, Plaintiff asserts that Natitersviolated 12 U.S.C. 8605 by failing to “evaluate

all loss mitigation options.”See idat 13) (citing “12 C.F.R. § 1024.4t seq).
Defendants move to dismiss Plaintiff's claims under 12 U.S.C. 88 2607 and 2605(¢
Court dismisses those claims for the reasons explained below.

1. Nationstals and Xome'’s alleged violatieof12 U.S.C. 82607

12 U.S.C. § 2607 generally proits people fran giving or accepting anything of value

in exchange for referrals “incident to or part of a real estate settlement seralcenigma

1 As the source of relief for Nationstand Xome’salleged violations of RESPA, Plaintiff cites
12 U.S.C. § 2605(f)(1). (Dkt. No. 16 at 113+) While 82605(f)(1) provides relief for violations
of 12 U.S.C. § 2605(e) and 12 C.F.R. § 1024.41, 8§ 2605(f)(1) does not provide relief for
violations of 12 C.F.R. § 1024.15. That latter regulation is made enforceable through 12 U
§ 2607(d).Seel2 U.S.C. § 2607(d)(1) (imposing penalties against “any person or persons
violate the provisions of this section?2 C.F.R. § 1024.15(b) (exempting affiliated iness
arrangements from “Section 8 of RESPA (12 U.S.C. 2607)").
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federally related mortgage loarseel2 U.S.C. § 2607(a), (c). 12 C.F.R. § 1024.15 exempts
“affiliated business arrangaemt[s]’ from 82607’s prohibition and lists certain requirements t
sucharrangements must me8eel2 C.F.R. § 1024.15(b). Those requirements include, amo
other things, a disclosure requirement: “the person making each referrgljnovgde[] to each
person whose business is referred a written disclosuref the nature of the

relationship. . .between the provider of settlement servicesand the person making the
referral.” 12 C.F.R. § 1024.15(b)(1). Plaintiff claims that Nationstar amdeXviolated this
requirement and are therefore liable unde687. GeeDkt. No. 16 at 13-15.)

Plaintiff's claims fail because Nationstar did not refer Plaintiff to Xome “incident to o
part of a real estate settlement servid2'U.S.C. § 2607 (aplthoughRESPA doesot
meaningfully define “settlement servjté does provide a noexhaustive list of serviceSee
12 U.S.C. 8§ 2602(3)All of the services, such as title searches and pest and fungus inspec
are necessary for the closing [of the mortgage transactBlojdm v. Martin 77 F.3d 318, 321
(9th Cir. 1996). This commonalityetween the listed services hastieel Ninth Crcuit and other
courts to hold that 8607 is “limited to [settlement services] assessed before or at the propg
transfer.”"Molosky v. WasiMut., 664 F.3d 109, 118 (6th Cir. 201 %ee also Bloonv7 F.3d at
321.Plaintiff's home was transferred to hiong before Mtionstar licited Xome’s services
Accordingly,those services are not regulatedsb3607.

Plaintiff argues that 8607 regulates mediations regarding foreclosure alternatives
because 12 C.F.R. § 1024.2 broadly defines “settlement” to meaprttbess of executing
legally binding documents regarding a lien on property.” (Dkt. No. 37 at 9.) Plaintdfrisct
that a broad reading of “settlement” might include his mediation with Nationsiae\ér,
courts have rejected such a reading for two reasons. First, as discussed aboveethieytiodt
the examplesf “settlement services” listed RESPA and its implementing regulations are al
“assessed before the property passes into the hands of the homeowners, i.e. atgpiirchas

Molosky 664 F.3d at 11&;f. Yates v. United States/4 U.S. 528, 543 (2015) (quoting
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Gustafson v. Alloyd Cp513 U.S. 561, 575 (1995)) (“[W]e rely on the principlenocitur a

sociis—a word is known by the company it keeps—to ‘avoid ascribing to one word a meaning so

broad that it is inconsistent with its accompanying words, thus giving unintended breadth {o the

Acts of Congress.”)Second, courts reason that “RESPA was enacted to protect consumers
unnecessary fees while purchasing a home” and that “nothing neldvant portion of RESPA,
its implementing regulations, or the plain meaning of the statute indicateoa teasxtend the
coverage of ‘settlement services™ beyond the purchase of a I8saaedat 119 (quoting
McAnaney v. Astoria Fin. Corp357 F. Supp. 2d 578, 590 (E.D.N.Y. 2005)). The reasoning
these courts is both persuasive and controlling in this 8ageBloom77 F.3d at 321.
Accordingly, the Court DISMISSES with prejudice Plaintiff's claiomder § 2607 against
Nationstar and Xome.

2. Nationstar’'s alleged violatioaf 12 U.S.C. §8 260%)

12 U.S.C. § 26(0®) regulates the “servicing of mortgage loabg’requiring doan
servicer to respond ®@“qualified written requesi(“QWR”)] from the borrower . . for
information relating to the servicing of such loagéel2 U.S.C. § 2605(e)(1)(ABYy its terms,
the requirement is limited to “information relating.to.servicing,” which the statute defines a
“receiving any scheduled periodic payments from a borrower pursuant to the temmgs of a
loan . . . and making the payments of principal and interest of such other paymentspaith re
to the amounts received from the borrower as may be required pursuant to the tbarieant.t
12 U.SC. 8§2605(e)(1)(A), (1)(3). Thus, if a borrower asks about something other than
“servicing,” 82605(e) is irrelevant.

Here,Plaintiff communicated witiNationstarduring mediation in an effort to have

Nationstar modify his loaAU.S. Bank Nat'l Assoc. Fait, Case No. C148767-JCC, Dkt. No.

2 Plaintiff appears to misapprehend the claim he has alleged. In his comgkiirttffrRlleges
that “Nationstar violated. . 12 U.S.C. § 2605(e)(2)(A)—(C).” (Dkt. No. 16 at 12.) But in

advocating for his claim under Z605(e), Plaintiff cites to the “loss mitigation requirements irj
[12 C.F.R.] § 1024.41."SeeDkt. No. 37 at 10.) 12 C.F.R.124.41 relates to “loss mitigation
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32 at 8 (W.D. Wash. 2016) (“[Foreclosure Fairness Act] disclosures are fourfhase of loan
modification, not loan servicing . .”). Courts including this onehave repeatedly held that
requests for informatiorelated to loan modifications do not concern ‘servicing’ and therefore
are not QWRs.Nash v. PNC Bank, N.A2017 WL 1424317, slip op. at 5 (D. Md. 2017)
(collecting casesseeTait, Case No. C16-0767, Dkt. No. 32 at 8. Accordingly, Plaintiff has
failed to plead that he sent a QWR to Nationstae Court therefore DISMISSES with
prejudice Plaintiff's claim against Nationstar for atgeged violation of 8 2605(e)(2)(A)S).

C. FDCPA Claims

Congress enacted the FDCIiAresponse to the “abundant evidence of the use of
abusive, deceptive, and unfair debt collection practices by many debt collectorsS.C5 U
8 1692. Congress defined a “debt collector” as “any person who uses any instrumentality pf
interstate commerce or the mails in any business theipalmurpose of which is the collection
of any debts, or who regularly collects or attempts to collect, directly or ifgjrdebts owed or
due or asserted to be owed or due another.” 15 U.S.C. § 1692a(6). Congress excluded frgm this
definition “any person collecting or attempting to collect any debt owed or due or asserted|to be
owed or due anod#r to the extent such activity . concerns a debt which was not in default at
the time it was obtained by such persdd.”at §1692a(6)(F). A person “obtains” a debt if they
“take possession of a debt for servicing and collection even while the debt formalipgsem
owed [to] another.Henson v. Santander Consumer USA, 1087 S. Ct. 1718, 1723-24 (2017).

In his complaint, Plaintiff does not plead fhrecise date when Nationstar took
possession of his debt for servigirat least, not in so many wordSeg generallipkt. No. 16.)
But at several points, Plaintifflleges factthatseemplausble only if Nationstar took possessign
of his debt for sevicing well before Plaintiff defaultedSged. at 9) For example, Plaintiff

alleges

applications,” not QWRs, and the regulation does not impose additional obligations under
§ 2605(e)See Bracco v. PNC Mortgag2016 WL 4507925, slip op. at 4 (M.D. Fla. 2016).
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38.1.[U.S. Bank]failed to require its servicer Nationstar to have policies and
procedures in place reasonably designed to ensure the provision of accurate ang
timely disclosures to borrowers, investigate, respond to, and make corrections in
response to complaints asserted by a borrower.

38.2 Through its agent Nationstdt).S. Bank]induced plaintiff into default.
Toward the end of 2015, plaintiff contacted Nationstad asked for help with a
loan modification to reduce his monthly payment obligation. Nationstar informed
plaintiff that he would have to default before Nationstar would provide any
modification assistance. This gave plaintiff the net impression thatltiefawas

a step toward obtaining a loan modification. In accordance with Nationstar’s
representation that default was a necessary condition to being considerkdifor a
modification, plaintiff defaulted on his loan sometime in early 2016.

(Id. at 9-10) (citations omitted)Nationstar could not have been U.S. Bank’s “servicer”
and Plaintiff would not have contacted Nationstar to “ask for help with a loanioaatidih”
unless Nationstar hambtained Plaintif6 debtfor servicingprior to Plaintiff defauing.
ConsequentlyNationstar was not a “debt collector” under ffieCPA Seel5 U.S.C.
81692(a)(6)(F)Henson 137 S. Ct. at 1723-24.

In hisresponsgPlaintiff allegesthat Nationstars adebt collector because“did
not properly ‘acquire’ meaningful or legitimate servicing rights of plaintiidan until
months after default (SeeDkt. No. 37 at 67) (citing Dkt. No. 375 at 2).However, that
allegation is not in Plaintiff's complaintséegenerallyDkt. No. 16), which the Court must
assess asritten,seeFed. R. Civ. P. 12(d). The Court concludes thatrisen, Plaintiff's
complaint does not plead that Nationstar was a debt collector. The Court therefore
DISMISSES Plaintiff's FDCPA claim. Because that claimldarguably be cured by an
amendment, the Court dismisses the claim without prejudice. If Plaintiff wisteasend
his complaint, he may seek leave to amend under Federal Rule of Civil Procedure 15.

D. ECOA Claims

The ECOAimposedour mainrequirements ooreditoss. Seel5 U.S.C. § 1691(a), (d),

3 Defendant argues that granting Plaintiff leave to amend is inapprop8ag®kt. No. 38 at
10-11.) That argument is best left unresoluelbss and until Plaintiff seeks leave to amend
complaint to cure the defects identified by the Court in this order.
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(e). First,a creditor must avoidiscriminatingagainst certain groups “with respect to any asps
of a credit transactionSee id8§ 1691(a). Second, creditormustnotify a creditapplicant that
the creditor has receivele applicant’s applicatiorSeeid. § 1691(d)(1). Thirda creditormust
provide an applicanwith a “statement of reasons” if the creditor takes an “adverse action”
against the applicanfee id8 1691(d(2). And finally, a creditor mustfurnish to an applicant a
copy of any and all written appraisals and valuations developed in connection with the
application for a loan that is secured or would have been secured by a first lien ohraydwel
promptly upon completion.ld. 8 1691(e{l); seel2 C.F.R. 8§ 1002.14f a creditor violates any
one of these four requiremente aggrieved applicant maye for the actual damages the
applicant sustained due to the violati®eel5 U.S.C. § 1691e(a).

Here, Plaintiff clams that Nationstar violated the ECOA'’s fourth requirenvemn it
failed to provide its appraisal and valuation of his hor8eeDkt. No. 16 at 15-16) (citing 12
C.F.R. § 1002.14Defendants argue that Plaintiff's claim is defective becaudel&intiff does
not allege that Nationstar discriminated against him because of his memireesipiptected
group and (2) Plaintiff alleges that Nationstar was the servicer and not theraoédis loan.
(SeeDkt. No. 36 at 10-11.)

Defendantsfirst argument h&no basis in the text of the ECOA. The ECOA'’s fourth
requirement does not say tltaéditorsmay refuse to furnish appraisals and valuations to
applicants so long as creditors refuse to furnish that information on an equalnsésasl, the
requiremensaysthat creditors mustftirnish to an applicant a copy of any and all written
appraisals and valuations . promptly upon completionPlainly, a creditor can violate this

requirement even if an applicant is not a member of a protected YBmgschegel v. Wells

4 Defendants misread the Court’s decisiokli8. Bank of North America v. Taase No. C16-
0767-JCC, Dkt. No. 32 (W.D. Wash. 201B) that case, the Taits claimed that U.S. Bank
violated 15 U.S.C. § 1691(d)(2) because U.S. Bank failed to notify timenit had taken an
adverse action against theSee TaitCase No. 16-0767-JCC, Dkt. No. 32 at 8-9. The Court
dismissed the Taits’ $691(d)(2) claim because it was undisputed that U.S. Bank had not, i
fact, taken an adverse action within the meaning of the st&ereidat 9. The Court also noteg
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Fargo Bank 720 F.3d 1204, 1211 (9th Cir. 2013) (citifigompson v. Galles Chevorlet C807

F.2d 163, 166 (10th Cir. 1986), which observed that if a creditor fails to satisfy the ECOA’$

notice requirements, “he is in violation of the ECOA, regardless of whether heedngamy
prohibited discriminatory actiofy”

Defendants’ second argumdatesno better.15 U.S.C. 81691a(e) defines a “creditor”
as “any person who regularly extends, renews, or continues credit; any person who regulg
arranges for the extension, renewal, or continuation of credit; or any assignee gfrat ori
creditor who patrticipates in the decision to extend, renew, or continue credit.” 2 C.F.

§ 1002.2(Ifurtherdefines a “creditor” a% person who, in the ordinary course of business,
regularly participates in a credit decision, including setting the terms of the"cAdthough
Defendants appear to assume that Nationstar regularly participatediideoesions relating to
Plaintiff's debt? they argue that the ECOA does not appliN&ationstar because “Nationstar wj
only acting as U.S. Bank’s agent.” (Dkt. No. 38 atBu) nothing in the text of § 1691a(e) or 1}
C.F.R. 8 1002.2(Igxcuses a creditor's agent from complying with6®1(e)(1)’s disclosure
requirement. Moreover, excusing an agent from complying with that requirement would ma
the requirement ineffectual where, as here, it was the agent who allegedly geherated t
appraisals and valuations that needed to be discldSeeDkt. No. 16 at 15-16.) The Cowwill
notinterpret 81691(e)(1) in a way that would render the provision ineffectual. Instead, the
concludes thai the extat Nationstar generated appraisals or valuations in response to an

application for credit by Plaintiff,the ECOArequired Nationstar to promptly furnish those

that the Taits had not alleged sufficient facts to make out a claim of discroningtier
§ 1691(a)See id.The Court analyzed the potential@1(a) claim separately from the
§ 1691(d)(2) claim, and the Court did not realb81(a)’s discrimination element into
§ 1691(d)(2)See idSection 1691(d)(2), like § 1691(e)(1), does not contain a discriminatior
element.

5> The Court adopts Defendants’ assumption for the purposes of this order only.

15 U.S.C. 81691a(b) defines an “applicant” amy person who applies to a creditor directly]
for an extension, renewal, or continuation of credit, or applies to a creditorcihdiyg use of an
existing credit plan for an amount exceeding a previously established credit limit.315.U
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appraisal®r valuations to PlaintiffSeel5 U.S.C. § 1691(e)(1). The Court therefore DENIES
Defendantsimotion to dismiss Plaintiff's ECOA claims.

E. Negligent Misrepresentation Claim against Xome

Plaintiff alleges that Xome negligently misrepresented the value of his l{Bee®kt.
No. 16 at 19-21.Jo state a claim for negligent misrepresentation in Washington, a plaintiff
must allegein addition to other elementhat the defendant “caused [the plaitid justifiably

rely upon the [defendant’s false] informatio&ée Havens v. C&D Plastics, In876 P.2d 435,

447 (Wash. 1994) (quoting Restatement (Second) of Torts 8 552(1) (Am. Law Inst. 2002)).

Although Plaintiff alleges thatiationstar relied on &me’s valuation,$%eeDkt. No. 16 at 20), he
does not allege that he justifiably relied on Xome’s valuation. To the contrairtjfP&ppears
to allege that he disputed Xome’s valuation during the mediation proSesBkt. Nos. 2 at 2
16 at 6, 10.In fact, the report from the foreclosure mediator, which Plaintiff attachead to h
complaint, explicitly states, “Borrower disputed both the income and property $a88% mil)
due to severe water damage.” (Dkt. NdL 3t 2.) If Plaintiff disputed Xome'valuation, it
follows that he did not rely on that valuation. And because Plaintiff did not rely on Xome’s
valuation, he does not have a claim against Xome for negligent misrepreseSe¢idtavens
876 P.2d at 447. The Court therefore DISMISESS wigluglice Plaintiff's negligent
misrepresentation claim against Xome.
1.  CONCLUSION

For the foregoing reasons, the Court GRANTS in part and DENIES in part Defendg
motion for judgment on the pleadings (Dkt. No. 3d)e Court ORDERS as follows:

1. Plaintiff's claims under 12 U.S.C. § 2607 against Nationstar and Xome are DISMIS

8 1691a(d) defines “credit” aghe right granted by a creditor to a debtor to defer payment of
debt or tancur debts and defer its payment or to purchase property or services and defer
payment therefot.The parties have not briefed whether Nationstar generated appraisals o]
valuations in connection with an application for credit. The Court’s order does nat palsition
on that issue.
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with prejudice;

2. Plaintiff's claim under 12 U.S.C. § 2605@jainst Nationstar is DISMISSED with
prejudice;
3. Plaintiff's FDCPA claims are DISMISSED without prejudice; and
4. Plaintiff's negligent misrepresentation claim against Xome is DISMISSED with
prejudice.
DATED this 1stday of July 2020.
\ 5[\_ <fl,<if;»7 AN o~
” /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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